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PREFACE. 


Some  explanation  may  probably  be  expected  on  the  ap- 
pearance of  the  present  Work  on  a  subject  which  has  been 
already  so  ably  treated  by  preceding  Authors.  But  the  great 
changes  made  within  the  course  of  the  last  few  years,  both  in 
our  laws  and  in  the  practice  of  our  Courts,  seemed  to  point  out 
the  present  as  a  fit  moment  for  a  careful  revision  of  the  Law  of 
Landlord  and  Tenant,  and  this  Work  was  undertaken  with  that 
view. 


In  considering  the  course  which  for  such  purpose  I  would 
adopt,  I  determined  on  l^tig  the  text  of  the  excellent  Treatise 
of  Mr.  CoMYNS  at  my^^^und*work,  having  at  the  same  time 
refereDce  to  the  Treatises  of  Woodfau  and  Chambers  and 
making  omissions  and  additions  as  the  change  of  circumstances 
and  of  the  law  might  require. 

A  Work  so  framed  would  necessarily  comprehend  the  im- 
portant parts  of  all  those  Treatises. 

On  this  plan  I  have  proceeded  in  the  formation  of  this  Work 
— in  the  course  of  which  all  the  older  authorities  have  in 
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general  been  reviewed ;  the  new  rules  of  Court,  bearing  on  the 
subject,  have  been  introduced  ;  and  I  have  endeavoured  to  notice 
every  decision  on  the  subject  up  to  the  present  time,  which  I 
can  assure  the  Reader  was  no  trifling  labor. 

I  should  be  ungrateful  did  I  not  acknowledge  the  great 
assistance  I  have  received  from  the  recent  Editions  of  the 
Treatises  of  Selwtn,  Chitty,  and  Tidd,  on  the  Law  of  Nisi 
Prius  and  Pleading,  and  the  Treatise  of  Mr.  Serjeant  Adams  on 
Ejectment,  and  beg  to  express  my  obligations  to  those  learned 
Authors. 


Omissions  and  errors  in  a  Work  of  such  extent  as  the  present 
are  inevitable,  but  I  would  fain  hope  they  are  not  numerous  or 
important. 

I  have  found  the  task  of  completing  this  Work  a  heavy 
addition  to  the  duties  of  an  anxious  and  laborious  profession, 
and  with  corresponding  pleasure  have  brought  it  to  a  conclu- 
sion ;  but  I  shall  be  repaid  if  it  receives  the  approbation  of  the 
profession,  to  whose  kind  judgment  I  freely  commit  it. 

RICHARD  HOLMES  COOTE. 

Stone  Buildings,  Lincoln's  Inn, 
April,  1840. 
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CHAPTER  THE  FIRST. 


Of  the  Belation  of  Landlord  and  Tenant ;  its  Oriffin ; 
and  what  Estates  may  he  thereupon  holden. 

A  lease  is  a  contract  for  the  possession  and  the  profits  DeEnitum  of 
of  lands  and  tenements  on  the  one  side,  and  a  recompence  of  {^^^  ^^^ 
rent  or  other  consideration  on  the  other,  (a)    A  lease  for 
years  may  be  made  by  deed,  by  writing  not  being  a  deed, 
and  if  not  exceeding  three  years  in  duration,  by  parol* 

The  relation  of  landlord  and  tenant  may  be  also  effected  Relation  of 
by  means  of  conveyance  in  consideration  of  a  return  of  rent  tenant  by"con* 
or  oAer  recompence.  Teyance. 

The  party  letting  or  conveying  the  lands  is  the  lessor  or 
landlord,  and  the  party  to  whom  the  lease  or  conveyance  is 
made  is  the  lessee  or  tenant. 

The  kingy  by  the  laW  of  England,  is  the  supreme  lord  of 
the  whole  soil,  whoever,  therefore,  holds  lands,  must  hold 
them  mediately  or  immediately  of  him  ;  and  while  the  sub- 
ject enjoys  the  usufructuary  possession,  the  absolute  and 
ultimate  dominion  remains  in  the  king.  (&) 

Accordingly,  the  subject  to  whom  the  king  granted  lands, 
(ff)  4  Bac.  Ab.  I.  (6)  Co.  Lit.  1.  a. 
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as  they  were  to  be  holden  of  him  by  some  prescribed  ser- 
vice,  was  called  his  tenant;  the  lands  or  possessions  granted, 
the  tenement ;  and  the  manner  in  which  they  were  held,  the 
tenure. 

Land  being  granted  to  a  man,  a  fief  was  thereby  created ; 
and  according  to  the  early  feudal  institutions,  such  tenant 
again  granted  out  portions  of  his  land  to  other  subjects; 
and  thus  became  himself  the  lord  of  tenants,  who  held  of 
him  by  service  in  like  manner  as  he  held  of  his  sovereign. 
Still  the  king  remained  the  lord  paramount  over  all ;  his 
immediate  tenants  being  specially  denominated  tenants  tit 
capite. 

But  as  the  unrestrained  alienation  of  such  fiefs  would  ob- 
viously have  proved  fatal  to  the  feudal  system,  where  so 
much  depended  upon  the  personal  services  of  the  tenant,  no 
man  seems  to  have  been  permitted  to  alien  his  lands,  unless 
by  the  express  licence  of  his  lord.  And  though  the  strict- 
ness of  this  rule  was  softened  down  by  the  laws  of  king 
Henry  I.  whereby  a  man  might  alien  the  lands  which  he 
himself  acquired  to  hold  to  him,  his  heirs,  and  fuHgns^  (c) 
still  he  was  not  permitted  to  dispose  of  those  lands  which 
had  been  transmitted  to  him  by  his  ancestor  to  the  disin- 
heritance of  his  children.  (cQ  Magna  Charta  {e\  however, 
expressly  allowed  a  man  to  dispose  of  his  land,  provided  he 
left  enough  to  supply  the  services  due  to  his  lord :  and  the 
statute  of  quia  emptores{f)  empowered  all  men  (except 
tenants  in  capite)  to  alien  their  lands  at  their  pleasure ;  and 
removed  all  the  difficulties  arising  from  the  multiplication  of 
mesne  tenures,  by  enacting  that  the  alienee  should  hold,  not 
of  the  alienor,  but  of  the  chief  lord  of  the  same  fee.  The 
consequence  of  this  enactment  in  practice  is,  that  on  a  con- 
veyance in  fee,  although  part  of  the  estate,  such  as  mines  or 
the  like,  may  be  excepted  out  of  the  grant ;  yet  no  privity  of 

(c)  LL.  Hen.  I.  c.  70.  (e)  9  Hen.  III.  c.  32. 

id)  Glanvil.  lib.  7.  c.  1.  (/)  18  Edw.  1.  c.  I. 
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estate  remaining,  there  cannot,  in  strictness,  be  a  legal 
f€$ero€Uion.  (g\  This  rule  of  law  applies  to  cases  in  which 
estates  have  been  sold  in  consideration  of  a  perpetual  rent. 
In  some  instances,  those  rents  have  been  reserved  to  the 
grantor  and  his  heirs  as  rent  service,  but  as  the  grantor  has 
DO  reversion,  those  reservations,  although  maintainable  as 
rents  charge,  cannot  be  supported  as  rents  service.  (A)  The 
better  mode  of  limiting  those  rents,  is  through  the  medium 
of  the  statute  of  uses,  that  is,  by  a  grant  of  the  inheritance 
to  a  releasee  and  his  heirs,  to  the  use  and  intent  that  the 
grantor  and  his  heirs  may  receive  the  proposed  rent,  and  to 
the  further  use  and  intent  that  he  may  distrain,  &c.  and 
subject  to  these  uses  then  to  the  proposed  uses  in  favour 
of  the  purchaser  and  his  heirs. 

By  the  statute  1  Edward  III.  c.  IS,  tenants  in  capiie  were 
also  allowed  to  alien  upon  payment  of  a  fine  to  the  king ; 
which  fines  were  at  length  totally  abolished,  in  the  case  of 
freehold  lands,  by  the  statute  12  Charles  II.  c.  S4.  At  this 
day,  therefore,  a  man  may  dispose  of  all  or  any  part  of  his 
freehold  at  pleasure,  according  to  the  quantity  of  his  estate ; 
the  king  remaining  the  ultimate  lord  of  the  soil,  (t ) 

By  such  alienations  is  the  relation  of  landlord  and  tenant 
by  way  of  conveyance  constituted.  In  the  case  of  a  feoff- 
ment, the  feoffee  will  be  tenant,  not  of  the  feoffor,  but 
according  to  the  statute  of  quia  emptores  of  the  superior  lord 
of  the  same  fee,  who  will  be  entitled  to  enter  for  an  escheat. 
Where,  however,  the  lands  are  aliened  in  fee  upon  a  condi* 
/uw,  the  alienor  or  his  heir,  and  not  the  superior  lord,  will 
be  entitled  to  enter  for  the  condition  broken,  {k)  And  in 
the  case  of  lands  given  to  a  corporation,  such  lands,  upon 
the  dissolution  of  the  corporation,  will  return  to  the  donor  or 
his  heirs,  although  he  had  entirely  parted  with  the  estate, 
and  no  reversion  was  left  in  him.  (I)    These  two  latter  cases 

(S)  Co.  Litt.  143,  n.  1.  (k)  Lit.  s.  325.  Co.  Lit.  202.  b. 

(h)  See  3  B.  &  Ad.  860.  C^  Ck>.  Lit.  13.  b, 

(0  2  BL  Com.  287. 

B  2 
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are  instances  of  a  right  of  reverter,  in  which  no  estate  is  left 
in  the  grantor  beyond  a  possibility  of  re-entry  on  the  deter* 
mination  of  the  grant  in  fee,  the  grantee  in  the  meantime 
holding  of  the  superior  lord  of  the  same  fee. 

In  the  case  of  tenant  in  tail,  who  at  common  law  was  tenant 
of  a  conditional  fee,  the  donor  or  his  heir  retains  the  right 
of  entering  upon  the  tenant's  death  without  issue,  and  in 
this  case  an  actual  reversion  remains  in  the  grantor. 

Tenant  for  life,  whether  for  his  own  life,  or  pur  autre  pie, 
may  be  made  according  to  the  quantity  of  the  estate  vested 
in  the  alienor ;  and,  as  the  statute  of  quia  emptores  applies 
only  to  estates  in  fee,  the  tenant  will  hold  of  the  grantor. 

In  the  grant  of  an  estate  pur  auter  vie,  the  lives  should 
be  in  existence  at  the  date  of  the  grant,  for  where  a  lease 
was  granted  for  the  lives  of  two  persons  in  existence  and  a 
grandchild  not  then  bom,  the  lease  was  confined  to  the  two 
existing  lives,  (m) 


Lease  for  life.  An  estate  for  life  may  be  created  by  deed,  either  by  ex* 
press  limitation,  or  by  a  grant  in  general  terms.  For  where 
a  grant  is  made  by  tenant  in  fee  to  a  man,  or  to  a  man  and 
his  assigns,  without  any  limitation  in  point  of  time,  this  will 
be  taken  as  an  estate  for  life  ;  and  it  shall  enure  for  the  life 
of  the  grantee,  and  not  of  the  grantor,  or  other  person,  (n) 
It  has  been  held  that  a  grant  without  limitation  of  time  by 
tenant  in  tail  shall  only  be  taken  as  a  grant  for  the  life  of  the 
grantor  ;  because  a  man  seised  of  such  an  estate  of  inherit- 
ance has  no  power  at  common  law  to  bind  the  estate  for  a 
longer  period  than  his  own  life,  (o)  But  it  having  been  de- 
cided that  a  conveyance  in  fee  by  a  tenant  in  tail,  will  carry 


(m)  Doe  dem.  Pemberton  v,  Ed- 
wards, 1  Mees.  &  W.  553. 

(»)  Co.  Lit  42.  a.  Where  a  grant 
is  expressed  to  be  for  the  Itfe  of  a 
person,  it  will  expire  on  the  civil 


death  of  oeiliii  que  vie,  unless  there 
be  something  to  shew  that  it  meant 
the  natural  life.    Archb.  of  Can- 
terbury's case,  2  Rep.  48. 
(o)  Co.  Lit.  42.  a. 
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a  base  fee,  and  the  estate  will  continue  until  avoided  by  entry 
of  the  issue  in  tail ;  (s)  it  would  probably  be  now  held,  that 
an  unlimited  grant  by  tenant  in  tail,  would  be  a  grant  for 
the  life  of  the  grantee,  if  not  sooner  determined  by  the 
entry  of  the  issue. 

Where  a  grant  is  made  subject  to  be  defeated  by  a  par-  For  life  de- 
ticular  event,  this,  provided  there  be  no  limitation  in  point  of  ^f™™**>*«' 
time,  wOl,  ab  initio^  be  a  grant  of  an  estate  for  life,  as  much 
as  if  no  such  event  had  been  in  contemplation.  As  if  A. 
grant  lands  to  B.  quamdiu  se  bene  gesserit ; — or  to  a  woman 
dmrante  viduitatef — or  until  the  grantee  obtain  certain  pre* 
fennent ; — or  so  long  as  he  shall  inhabit ; — in  each  of  these 
cases,  as  there  is  no  certainty  of  the  estate's  being  put  an 
end  to  by  the  misconduct,  marriage,  preferment,  or  change 
of  habitation,  of  the  respective  lessees,  the  estate  is  as  per- 
fect an  estate  for  life  until  such  event  take  place,  as  if  it  had 
been  granted  absolutely.  (/) 

At  common  law  a  lease  for  life  must  commence  in  presenti^  Lease  for  life  at 

comiDOQ  law. 

and  cannot  be  made  to  commence  in  futuro.  (tf)    Therefore, 
a  lease  for  life,  to  begin  at  Michaelmas  next,  or  from  the 
death  of  J.  S.,  will  at  common  law  be  void,  (r)     And  leases 
for  lives  can  only  take  effect  by  livery  of  seisin,  covenant  to 
stand  seised,  or  such  other  conveyance  as  is  required  for  the 
transfer  of  estates  of  fireehold.  (tr)    But,  although  such  is 
the  doctrine  at  common  law  as  to  leases  in  futuro^  a  very  Difference  if 
different  rule  of  law  prevails  in   cases  of  limitations  taking  sutute  of  uses, 
effect  under  the  statute  of  uses  or  as  devises  or  trusts — in  devise  or  uust 
an  which  cases,  estates  for  life  may  be  made  to  commence  in 
fuiwro  by  way  of  springing  or  future  use,  within  the  pre- 
scribed limits,  mz.  a  life  or  lives  in  being  and  twenty-one 

(f)  Machell  v.  Clark»2  Ld.  Raym.  Greenwood  9.  Tyber,  Cro.  Jac.  563. 

778.  S.  C.    Pakn.  29.   2  Rol.  Rep.  366. 

(0  Co.  Idtt  42.  a.  Owen  «.  Aprees,  Cro.  Car.    94. 

(»)  Shq).  Touch.  272.  Mellows  «.  May,  Cro.  Eliz.  873. 

(r)  Sbcp.  Touch.  272.    Thoiif(h  Freeman  dem.  Veraon  r.  West,  2 

this  wUl  be  sometimes  helped  by  Wils.  165. 

the  livery.    Ibid.  219-    And  see  (w)  Shep.  Touch.  210. 
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years  afterwards^  the  use  or  trust  in  the  meantime  resulting 
to  the  grantor,  or  the  heir  of  the  devisor. 

Lease  for  years.  A  demise  for  years  has  been  already  defined  to  be  a  con- 
tract for  the  possession  and  the  profits  of  lands  and  tene- 
ments, and  is  made  for  some  determinate  period,  whereby 
the  lessor  lets  them  to  the  lessee  for  a  certain  term  of  years 
agreed  upon  between  the  parties ;  and  thereupon  the  lessee 
enters,  {x)  Though  the  lease  be  but  for  half  or  a  quarter  of 
a  year,  the  lessee  is  considered  as  a  tenant  for  years,  a  year 
being  the  shortest  period  which  the  law  in  this  case  takes 
notice  of.  (t/)  Such  estate  is  usually  denominated  ''  a  term," 
— terminus  ;  which  word  signifies  not  only  the  limitation  of 
time,  but  the  estate  and  interest  that  pass  for  such  time,  (s) 

It  is  said  by  Sir  Edward  Coke,  **  that  by  the  ancient  law 
of  England  for  many  respects  a  man  could  not  have  made  a 
lease  above  forty  years  at  the  most,  but  that  the  ancient  law 
was  antiquated.'*  (a)  Mr.  Justice  Blackstone,  however,  has 
produced  instances  of  leases  for  a  much  longer  period,  so 
early  as  the  reign  of  king  Richard  II.  {b)  But  it  is  certain 
that  the  estate  of  tenant  for  years  was,  at  common  law,  con- 
stantly in  danger  of  destruction  by  a  fictitious  recovery  had 
by  the  collusion  of  the  lessor  and  a  stranger ;  an  evil  which 
was  not  overcome,  until  the  passing  of  the  statute  21  Henry 
VIII.  c.  15,  whereby  tenant  for  years  was  allowed  in  all  cases 
to  falsify  fictitious  and  collusive  recoveries,  (c) 

But  though  tenant  for  years  is  now  possessed  of  a  sure 
and  indefeasible  estate,  and  though  by  the  creation  of  a  long 
term  he  may  acquire  an  interest  of  more  extensive  duration, 
and  higher  value,  than  if  he  were  seised  of  an  estate  for  life, 
the  ancipnt  notion  of  the  inferiority  of  an  estate  for  years  is 
still  in  great  measure  attached  to  it,  so  much  so,  that  a  term 

(a?)  Lit.  s.  58.  (o)  Co.  Lit.  45.  b. 

(y)  Lit.  8.  67.    2  Bl.  Com.  HO.  C*)  2  Bl.  Com.  142. 

(r)  Co.  Lit.  45.  b.  (c)  Vide  Cooper  v,    Denne,   I 

Vee.  jun.  567- 
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of  any  duration  merges  by  its  union  in  the  same  right  with  an 
estate  of  freehold ; — and  it  is  at  this  day  merely  looked  upon 
as  a  chattel  interest,  which  passes,  not  to  the  heir  with  the 
freehold,  but  amongst  the  personal  property  to  the  executor 
or  administrator,  {d)  And  so  terms  of  years  made  to  a  cor- 
poration sole  will  go  to  his  executor  or  administrator,  and 
not  to  the  successor,  {e)  except  in  the  instance  of  the  cham- 
berlain of  the  city  of  London.  (/) 

An  estate  for  years  may  be  made  to  commence  in  presenti 
or  in/uittrof  (g)  and  neither  livery  of  seisin,  nor  any  of  the 
more  formal  modes  of  conveyance,  are  necessary  to  the 
creation  of  a  term:  except,  indeed,  that  by  the  statute  of 
frauds,  if  the  term  exceed  three  years,  the  lease  must  be  in 
writing. 

The  contract  between  the  lessor  and  lessee  gives  the  lessee 
a  right  to  enter  upon  the  lands,  and  imparts  to  him  a  present 
interest,  or  interesse  termini;  and  when  in  pursuance  of 
such  right  he  enters  upon  the  land,  the  object  of  the  con- 
tract is  accomplished.  The  term  is  vested  in  the  lessee; 
the  seisin  in  the  land  still  remaining  in  the  freeholder.  (A) 

An  interesse  termini,  is  merely  an  executory  interest  and  inunste  ter- 
the  right  to  entry  under  it,  except  when  depending  on  an 
estate  tail  cannot  be  barred  or  affected  before  the  time  when 
an  entry  would  be  authorized  by  the  lease,  grant,  or  limita- 
tion conferring  the  interest.  When  that  period  is  arrived 
and  the  actual  right  to  the  possession  has  accrued,  it  may  be 
barred  like  any  other  right  of  entry,  but  although  it  may  be 
thus  barred,  it  cannot,  until  it  is  executed  in  possession  by 
the  entry  of  the  party  entitled  under  it,  be  divested  so  as  to 
prevent  it  from  being  transferred  to  a  stranger,  (t) 


mint. 


(d)  Co.  Lit.  46,  b,  Wioter  v.  Loveday,  Com.  Rep.  39. 

(«)  Ibid,  {h)  Lit.  s.  58. 

(/)  2  Bac.  Ab.  14.  (0  4  Bac.  Ab.  195,  et  vide  Watk. 

{$)  Banrick's  case,  5  Rep.  94.  a.  Convey.  7  Bdit.  34. 
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Such  an  interest  cannot,  before  entry,  be  enlarged  by  a 
release  from  the  lessor,  on  account  of  there  being  merely  an 
interest,  and  not  an  actual  estate  in  the  lessee ;  but  a  release 
to  the  lessee  before  entry  by  the  lessor  of  all  right  that  he 
has  in  the  land,  will  in  respect  of  the  privity  between  them, 
extinguish  the  rent,  (k) 

The  lessor  may  for  the  same  reason  expressly  release  the 
rent  before  entry.  (/) 

The  interesse  termini  may  also  be  extinguished  by  release 
before  entry  to  the  lessor,  but  it  cannot  be  surrendered,  and 
will  not  merge  in  the  freehold  subsequently  acquired,  (m) 

Letie  for  yean  A  term  may  be  liable  to  be  avoided  by  some  event  agreed 
upon  at  its  creation;  as  if  a  lease  be  made  for  twenty 
years,  provided  J.  S.  so  long  live;  yet  the  lessee  will  have  a 
term  for  twenty  years,  though  the  death  of  J.  S.  may  put 
a  premature  end  to  it:  for  what  was  before  said  of  a 
conditional  lease  for  life,  will  apply  to  a  conditional  term  of 
years. 

Grant  without  But  sometimes  a  grant  of  lands  is  made  without  any 
time.  ^  limitation  in  respect  of  time.  Where  the  form  of  the  grant 
is  such  as  will  pass  an  estate  of  freehold,  that  is,  if  it  be  by 
feoffment,  lease  and  release,  bargain  and  sale  enrolled,  cove- 
nant to  stand  seised,  or  being  in  remainder  or  reversion,  by 
grant,  it  will,  though  indefinite  as  to  time,  operate,  as  we 
have  before  seen,  as  an  estate  for  life ;  but  where  no  con- 
veyance is  made,  sufficient  to  pass  a  freehold  estate,  such 
demise  would,  according  to  the  older  authorities,  create  no 
more  than  an  estate  at  will ;  and  so  where  a  man  granted  to 
another  the  rents  and  profits  of  lands ;  or  gave  him  licence 
to  take  the  profits;  without  mentioning  for  how  long  a 
period,  or  reserving  any  annual  rent,  whereby  it  might  have 

(k)  Co.  litt  370.  b.  (m)  Doe  dem.  Rawlins  «.  Wal- 

(0  Ibid.  ker,  5B.  &C.  Ul. 
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been  intended  that  it  was  meant  as  a  demise  for  a  year,  (n) 
Indeed,  as  the  law  formerly  stood,  wherever  a  man  entered 
into  land  wiih  the  consent  of  the  owner,  and  no  express 
time  was  limited  for  his  enjoying  it,  he  was  tenant  at  wOl ; 
as  where  he  entered  by  consent  of  the  owner  under  a  void  or 
imperfect  conveyance  of  the  freehold,  as  a  feoffment  or  lease 
for  life  without  livery  :(o)  although  if  he  entered  merely 
mider  colour  of  such  conveyance,  mthout  the  express  con- 
sent of  the  owner,  he  was  not  tenant  at  will,  but  a  disseisor, 
inasmuch  as  no  consent  can  be  implied  from  a  mere  convey- 
ance, which  is  insufBdent  to  effect  the  original  intention  of 
the  parties,  (p) 

But  if  a  man  entered  into  land  without  even  any  colour 
of  title,  or  if  lessee  for  years  held  over  his  term,  and  the 
owner  of  the  land  accepted  rent  of  him,  by  such  acceptance 
he  became  tenant  at  will,  (q) 

According  to  the  strict  letter  of  the  old  law,  such  tenancy, 
as  it  existed  only  by  the  mutual  wUl  of  both  lord  and  tenant, 
might  be  put  an  end  to  at  any  time  by  either  party,  (r) 

An  estate  so  precarious,  and  so  generally  prejudicial  to  Tenancy  from 
the  interests  of  agriculture,  iias  long  been  looked  upon  with  ^^'  ^  ^^"' 
increasing  strictness ;  and  it  is  now  clearly  setded  that  where 
the  relation  of  landlord  and  tenant  is  created  without  any 
limitation  as  to  time,  such  tenancy,  except  in  the  case  of 
lodgings,  or  an  express  agreement  to  hold  at  will,  or  a  tenancy 
by  sufferance,  or  under  a  contract,  shall beyroi»  year  to  year; 
not  determinable  at  the  will  of  either  party ;  nor  even  at  the 

(•)  lit  8.  68.    Co.  lit  55.  a.  859»  1.  31.    Buckler  o.  Harvy^Cro. 

Griffin's  case,  2  Leon.  78.    Geary  Eliz.  451,  585.  S.  C.   2  Rep.  55.  b. 

t.  Bearcrofi,  Garter,  60.    Regina  Bull «.  Wyatt,  Cro.  Car.  388. 
V.  Winter,  2  Salk.  588.    Anon.  3         (9)  Anon.  4  Leon.  35.    Sir  Tho- 

Salk.  223.  mas  Bowe'a  case,  Alleyn,  4. 

(0)  Lit  8.  70.    Corbet  v.  Stone,         (r)  Co.  Lit.  55.  a.     2  BI.  Com. 

Sir  T.  Raym.  147-     1  Rol.  Abr.  145.  Leiglitono.Theed,Ld.Raym. 

858.  L  45.  707.  S.  C.    3  Salk.  222.    But  see 

ip)  Tooker  v.  Squire,  1  Rol.  Abr.  Htle  v,  Grevett,  Ld.  Raym.  1008. 
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end  of  the  current  year ;  unless  by  a  notice  to  quit,  regularly 
served  by  the  party  intending  to  dissolve  the  tenancy :  so 
that,  unless  such  notice  be  given,  the  tenancy  may  run  on 
from  year  to  year  until  some  extraordinary  event  spring  up 
Detennination  to  destroy  it  (s)  A  tenancy  from  year  to  year  will  not  be 
year^yea^  determined  unless  there  be  a  legal  notice  to  quit,  or  a  sur- 
render in  writing  or  in  law,  and  will  not  be  determined  until 
the  regular  determination  of  the  tenancy,  although  the  pre- 
mises are  destroyed  by  fire,  (t) 

By  the  Statute  of  Frauds,  parol  leases  for  more  than  three 

years  are  to  have  efiect  only  as  estates  at  will.    But  as  a 

tenancy  at  will  generally  is  now  considered  a  tenancy  from 

Parol  leaie  for  7^^^  ^^  year,  on  the  like  principle,  a  parol  lease  for  more 

i]M|re  than  three  ^y^^^  three  years  is  construed  as  creating  a  similar  tenancy, 

the  terms  of  which  as  to  rent,  &c.  will  be  regulated  by  the 
parol  agreement.  («) 

Holdmg  over  I^  &  tenant  holds  over  after  the  expiration  of  his  term  with 
uBder^m-^'  permission  of  his  landlord,  but  without  any  fresh  contract,  he 
meat  of  void      will  become  tenant  from  year  to  year,  and  will  hold  on  the 

terms  of  his  original  lease,  (v)  and  the  same  doctrine  applies, 
if  he  enters  under  an  assignment  of  a  void  lease,  (to)  But 
in  order  to  raise  the  implied  agreement,  he  must  produce 
the  lease  in  evidence,  which,  if  not  properly  stamped,  he 
cannot  do.  (x) 


Lodgings. 


The  case  of  lodgings  is  an  exception  to  the  rule ;  the  notice 


(s)  Legg  V.  Stnidwick,  2  Salk. 
414.  'Hmmins  v,  RowlinaoD,  Burr. 
1609.  Leighton  «.  Theed,  ubi  sup. 
Roe  dem.  Bree  v.  Lees,  Bl.  Rep. 
1172.    Doe  dem.  Shore  v.  Porter, 

3  T.  R.  16.  Rex  v.  Inhabitants  of 
Stone,  6  T.  R.  297.  Doe  dem. 
Martin  v.  Watts,  7  T.  R.  83.  Clay- 
ton  V.  Blakey,  8  T.  R.  3.  Doe 
dem.  Warner  v.  Browne,  8  East, 
1 654.    Rees  dem.  Mears  v,  Perrott, 

4  C.  &  P.  230. 

(0  Taylor  v.  Chapman,  Peake's 


Add.  Gas.  19.  Stevens  v.  Whitney, 
2  Stark.  235.  Doe  dem.  Read  v. 
Ridont,  5  Taunt.  519.  Izon  v. 
Gorton,  5  Bing.  501.  N.  S. 

(u)  Doe  dem.  Rigge  v.  Bell,  5 
T.  R.  471.  Clayton  v.  BkOcey,  8 
T.  R.  3. 

(p)  Rigge  «.  Bell,  st^ra, 

(to)  Walliss  «.  Broadbenty  4  Ad. 
&  EU.  877. 

(d?)  Beale  v.  Sankey,  3  Bing. 
850.  N.  S. 
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required  in  such  cases  being  in  most  cases  regulated  by  local 
eostoni,  which  generally  requires  the  same  space  of  time  for 
notice  as  the  period  for  which  the  lodgings  are  taken,  (y) 

If  an  annuitant  enter  under  powers  in  his  annuity  deed,  Annuitant. 
and  the  tenant  attorn  and  pay  rent,  and  distresses  are  made 
by  the  annuitant,  and  a  six  months'  notice  to  quit  given,  a 
tenancy  fiom  year  to  year  is  created  between  the  annuitant 
and  the  tenant  in  possession,  determinable  on  payment  of 
the  arrears  on  which  the  lease  for  years  under  which  the 
tenant  holds  will  revive,  (ar) 

An  agreement  in  writing  for  a  yearly  tenancy  is  not  altered 
by  the  tenant  agreeing  to  pay  his  rent  quarterly,  and  ac- 
tnafly  doing  so,  and  therefore  a  distress  for  a  quarter's  rent 
would  be  illegal,  (a)  An  allegation  in  a  declaration  that  the 
tenant  held  firom  year  to  year  is  not  supported  by  proof  of 
an  agreement,  that  he  should  become  tenant  at  a  certain 
rent  per  quarter,  paying  a  quarter's  rent  in  advance  so  long 
as  he  should  continue  tenant,  (a) 

A  tenant  from  year  to  year  may  demise  from  year  to  year,  Underletting 
or  may  assign  his  term,  or  may  underlet  part  of  it  as  for  three  yeai^l^^^!^™ 
qoarters  of  a  year  or  so  many  months, — for  a  tenant  has  it  as 
a  right  incident  to  his  tenancy  to  make  a  sub-tenancy,  in 
order  to  which  it  is  by  no  means  necessary  to  have  the  first 
landlord's  assent,  unless  by  some  agreement  between  him  and 
his  lessor  bis  power  is  circumscribed,  {b) 

A  demise  from  year  to  year  by  a  tenant  who  holds  from 
year  to  year,  is  in  legal  operation,  a  demise  from  year  to 
year,  during  the  continuance  of  the  original  lease  and  is  so 
properly  described  in  pleading,  (c) 

(y)  Vide  ii^ra,  (a)  Wilkinson  v.  Hall,  3  Bing. 

U)  Doe  dem.  Chawne  «.  Bool-  510.   N.  S. 

ton,  1  Ney.  &  P.  650.  W  Vide  Rex  «.  Aldborougb,  1 

(«)  Turner  v.  Allden,  I  Tyr.  &  Eaat,  598. 

Gr.  819.  W  Pike  v.  Eyre,  9  B.  &  C.  909. 
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If  tenant  for  years  underlet  from  year  to  year,  and  on  the 
expiration  of  his  term  hold  on  by  agreement  with  his  knd- 
lord  from  month  to  month,  the  former  tenancy  with  the 
tenant  from  year  to  year  will  in  the  absence  of  any  express 
agreement  to  the  contrary  be  held  to  continue,  (d) 


Stiict  tenant  at 
wUl. 


This  modem  doctrine  of  tenancy  from  year  to  year  ex- 
tends to  cases  where  a  tenancy  at  will  was  anciently  impUedf 
and  doed  not  affect  cases  where  the  parties  create  a  tenancy 
at  will  by  the  very  terms  of  the  demise,  {e)  For  if  two  par- 
ties agree  to  let  certain  premises  so  long  as  both  shall  please, 
reserving  a  compensation  accruing  €le  die  in  diem  without 
reference  to  any  aliquot  part  of  a  year,  this  will  be  strictly  a 
tenancy  at  will.  (/)  Where  a  person  is  suffered  by  the  owner 
to  live  in  a  house,  rent  free,  without  any  limitation  as  to  time, 
such  person  is  still,  in  the  eye  of  the  law,  tenant  at  will,  (g) 


Advene  poa- 
aeaaion  by 
tenant  at  will. 


By  the  7th  section  of  the  S  &  4  Wm.  IV.  c.  S7,  it  is  enacted, 
that  when  any  person  shall  be  in  possession  as  tenant  at  will, 
the  right  of  the  person  entitled  subject  thereto,  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  hind, 
shall  be  deemed  to  have  first  accrued,  either  at  the  deter- 
mination of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time 
such  tenancy  shall  be  deemed  to  have  determined.  On  this 
section  it  has  been  decided,  that  it  will  not  apply  to  the  case 
of  a  tenant  at  will  who  quitted  possession  before  the  passing 
of  the  act,  though  he  had  been  twenty  years  in  possession 
without  payment  of  rent.  (A) 


Advene  pos- 
aearionby 
tenant  from 
year  to  year. 


By  the  8th  section  it  is  provided,  that  when  any  person 
shall  be  in  possession  as  tenant  from  year  to  year,  or  other 
period,  without  leas^  in  writing,  the  right  of  the  person  en- 


{f)  Pierce  v.  Starr,  2  Man.  & 
RyL  418. 

(e)  See  Co.  lit.  55.  a,  note  (3). 

(/)  Richardson  o.  Langridge,  4 
Taunt.  128. 


(g)  Rexv.Collett,  Rubs.  &  Ryan, 
C.  C.  498.  Rex  V.  Gobling,  ibid. 
525. 

(h)  Doe  dem.  Thomson  v.  Thom- 
son, 6  Ad.  &  Ell.  721. 
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tided  subject  theretOi  to  make  an  entry,  &c,  to  recover  such 
land,  shall  be  deemed  to  have  first  accrued  at  the  determi- 
nation of  the  first  of  such  years  or  other  period,  or  at  the 
last  time  when  any  rent,  payable  in  respect  of  such  tenancy, 
shall  have  been  received,  which  shall  last  happen. 

When  a  lessee  has  entered  under  a  lease,  and  the  term  Tenant  by 
has  run  out,  such  lessee,  if  he  hold  over,  will  be  merely  'u^«"^<:«* 
tenaot  by  sufiferance,  until  acceptance  of  rent  by  the  lessor, 
or  other  agreement  with  him.  {$)  And  if  tenant  for  years 
nvremkr,  and  then  hold  over,  he  will  be  either  tenant  by 
snfierance,  or  a  disseisor,  at  the  election  of  the  landlord.  (^') 
Bat  if  the  lessor  receive  rent,  or  the  lessee  be  permitted  to 
continue  on  the  land  for  a  twelvemonth,  a  tenancy  firom  year 
to  year  will  then  be  implied,  (k)  There  is  no  privity  between 
the  reversioner  and  tenant  by  sufferance,  and,  therefore,  a 
lelesse  to  him  by  the  reversioner  is  not  of  avail  to  vest  the 
estate  in  him;  (Q  and  if  tenant  by  sufferance  is  turned  out 
of  possession  by  his  landlord,  without  demand  of  possession, 
he  cannot  maintain  ejectment,  having  no  interest  in  the  land, 
although  it  seems  he  might  have  trespass,  (m) 


(i)  Co.  Lit.  57.  h.  (/)  Butler  v.  Duckmanton,  Cro. 

(/)  Pennington  v.  Morae,  Dyer,  Jae.  169. 

62.  e.  (m)  Doe  dem.  Harrison  v.  Mur* 

(i)  Doe  dem.  HoUingsworth  e.  roll,  8  C.  &  P.  135. 
Steonetl,  2  Esp.  N.  P.  716. 
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CHAPTER  THE  SECOND. 


Of  the  things  which  may  he  demised. 


Corporeal  or 
incorporeal. 


jLT  may  be  laid  down  as  a  general  rule,  **  that  leases  for 
lives,  or  at  will,  or  for  years,  may  be  made  of  any  thing 
corporeal  or  incorporeal,  that  lieth  in  livery  or  grant.**  (a) 
Therefore  land,  advowsons,  tithes,  toll  ways,  offices,  com- 
mons, franchises,  estovers,  annuities,  rent-charges,  and  coro- 
dies,  may  be  leased  for  years.  (6) 


Dignities. 


But  dignities,  which  are  only  grantable  by  the  crown, 
cannot  be  granted  for  years,  (c) 


Advowson. 


If  an  advowson  is  leased  for  years,  an  action  of  debt  may 
be  maintained  for  the  rent  agreed  on ;  and  if  a  vacancy 
occur  during  the  term,  the  lessee  shall  present.  If  the  lessee 
himself  accepts  a  presentation  from  the  lessor,  it  will  be  a 
surrender  of  the  term,  {d) 


Tithes. 


As  to  tithes,  the  statute  of  the  5  Geo.  III.  c.  17,  was 
passed,  confirming  leases  then  already  made  by  ecclesiastical 
persons,  of  tithes  and  other  incorporeal  hereditaments,  for 
one,  two,  or  three  life  or  lives,  or  twenty-one  years,  and  to 
enable  them  to  grant  such  leases  and  to  bring  actions  of 


(a)  Shep.  Touch.  268. 

(fi)  Bac.  Abr.  Leases  (A). 

(c)    Co.   Lit.   16.   6.     Sir  Geo. 


Reynel*8  case,  9  Rep.  97-  h, 
((/)  Gybson  o.  Searls,  Cro.  Jac. 

84. 
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debt  for  the  recovery  of  rents  reserved,  and  in  arrear  on 
leases  for  life  or  lives,  (e) 

But  leases  of  tithes  were  unquestioned,  if  confined  to  the 
life  of  die  party  making  the  grant  (/) 


By  a  recent  statute,  {g)  tithes  are  in  a  course  of  being  Commuutioa 
commuted  into  rent-charges  throughout  the  kingdom ;  and  ^^' 
by  the  88th  section  of  that  act  it  is  provided,  that  it  shall  be 
lawfid  for  the  lessee,  being  in  occupation  of  any  tithes  com- 
moted under  that  act,  by  an  instrument  in  writing,  under  his 
hand  and  seal,  to  be  made  in  such  form  as  the  commissioners 
shall  direct,  and  confirmed  under  their  seal,  to  surrender 
and  make  void  the  lease  by  which  the  tithes  are  held,  or 
enjoyed  by  such  lessee,  at  the  time  of  the  commutation,  so 
Cur  as  die  same  may  relate  to  the  said  tithes ;  and  it  shall  be 
lawiiil  for  the  commissioners,  by  the  same  instrument,  to 
direct  what  compensation  (if  any)  shall  be  given  by  the  im- 
mediate lessor  of  any  lessee  at  rack  rent,  so  surrendering 
any  lease  of  any  such  tithes,  to  such  lessee,  and  what  allow- 
ance (if  any)  shall  be  made  by  any  lessee  to  his  immediate 
lessor  of  any  such  surrendered  lease,  in  consideration  of  the 
non-fulfilment  of  any  conditions  contained  in  such  lease,  and 
what  deduction  (if  any)  shall  be  made  from  the  rent  thence- 
forth payable  by  any  lessee  to  his  immediate  lessor,  in  respect 
of  other  hereditaments  which  may  have  been  included  with 
the  said  tithes  in  any  such  lease,  provided  always,  that  any 
intermediate  lessor,  to  whom  any  such  lease  shall  have  been 
surrendered,  shall,  as  regards  his  immediate  lessor,  be  taken 
to  be  the  lessee  in  occupation  of  the  tithes  included  in  the 
said  lease. 

There   are  many  offices   which   the   public   benefit   re-  office. 

(e)  5  Geo.  IL  c.  17-  Morgan,  t^,  40.  4.  Cox  v.  Brain, 

(/)  Shcp.  Touch.  241.    Brewer      6  Taunt.  96. 
p.  Hifl,  2  Anst.  413.    Bourchier  v.         (5^)  6  &  7  Wm.  IV.  c.  71. 
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quires  should  be  fiUed  by  persons  of  skill  and  experience, 
which,  if  leased  for  years,  might  pass  to  executors ;  or  might, 
if  the  termor  died  intestate,  remain  vacant  until  adminis- 
tration should  be  granted.  Such  are  offices  of  public  trust ; 
and  more  particularly  those  concerning  the  administration 
of  justice.  And,  therefore,  it  was  decided  in  the  reign  of 
queen  Elisabeth,  that  such  offices  as  that  of  marshal  of  the 
Marshalsea,  warden  of  the  Fleet,  Cusios  Brevium,  chiro- 
grapher,  clerk  of  the  Pipe,  of  the  king's  silver,  or  of  the 
crown,  remembrancer  in  the  Exchequer,  or  such  other 
officers  of  the  several  Courts  of  Justice,  cannot  be  granted 
absoluiely  for  years.  (A)  But  as  the  inconvenience  and 
danger  of  their  passing  to  unskilful  executors,  &c«,  are 
avoided  by  leasing  them  for  years  during  the  life  of  the 
grantee^  such  form  of  demise  has  been  holden  to  be 
good.(i) 

Thus,  where  one  made  a  grant  for  years  of  the  steward- 
ship of  a  court-leet  and  court-baron,  it  was  held  to  be  void 
as  to  the  court-leet,  being  a  judicial  office ;  but  good  as  to 
the  court-baron,  where  the  office  was  merely  ministerial;  the 
suitors  being  the  judges  of  that  court:  but  the  grant  ap- 
pearing afterwards  to  be  for  years,  determinahle  upon  the 
death  of  the  leeeee,  it  was  held  good  for  both,  because  there 
was  no  danger  of  its  going  to  executors  or  administrators,  (k) 

In  one  case,  the  dean  and  chapter  of  Westminster,  who 
were  grantees  of  the  Gatehouse  prison  (since  pulled  down) 
to  them  and  their  successors  for  ever,  leased  it  for  years  to 
A. ;  and  no  objection  was  made  to  such  lease.  (/)    But  there 

U)  Sir  George  Reynel's    case,  son,  are  made  unalienable  for  years 

9  Rep.  97.  b.  S.  P.   Meade  v.  Lent-  by  the  patentee  of  the  crown. 

hall»  Cro.  Car.  587.    3  Mod.  143.  (k)   Howard   v.  Wood,  Sir  T. 

(4  Sutton's  case,  6  Mod.  57,  S.C.  Jones,  126.  S.  C.  3  Lev.  245. 

Ld.  Raym.  1005.  And  now  by  stat.  (/)  Rex  v.  Lady  Broughton,  2 

27  Geo.  II.  c.  17,  the  office  of  mar-  Lev.  71.  S.  C.  3  Keb.  32.    Sir  T. 

shal  of  the  Marshalsea,  as  well  as  Raym.  216. 
the  subordinate  offices  in  that  pri- 
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seems  a  difference  between  this  case  and  that  of  the  marshal 
of  the  King's  Bench :  for  in  the  latter,  the  objection  was  to 
the  crown's  granting  an  office  relating  to  the  administration 
of  justice  for  years :  but  in  the  case  of  the  Gatehouse,  the 
dean  and  chapter,  who  were  the  immediate  grantees  of  the 
crown,  were  themselves  perpetual  goalers,  and  still  remained 
liable  to  the  crown  as  such,  (m) 

Such  offices  as  merely  require  common  diligence,  and  may 
be  executed  by  deputy  without  any  ill  consequence  to  the 
public,  may  be  leased  for  years. 

Therefore  the  offices  of  postmaster-general,  (n)  king's 
printer,  (o)  warden  of  ports  and  havens,  (p)  gun-founder,  (9) 
park-keeper,  (r)  ganger,  («)  aulnager,  (/)  garbler  of  spices 
and  registrar  of  policies  of  assurance  in  London,  (tf)  and 
such  as  are  merely  ministerial  in  courts  of  justice,  as  surveyor 
of  the  green-wax,  sealer  of  writs  and  subpoenas,  (r)  &c. } 
have  all  been  granted  for  years,  and  tiie  grants  have  been 
deemed  good. 

Goods  and  chattels  may  also  be  leased  for  years*  Thus  Live  and  dead 
cattle  and  other  live  and  dead  stock  may  be  demised  by 
themselves,  and  the  lessee  shall  have  the  use  and  profit  of 
them  during  the  term. — The  lessor  can,  however,  have  no 
certain  reversion  in  live  animals ;  for  though  the  lessee  will 
have  no  right  to  sell  or  destroy,  or  give  them  away,  yet  if 
they  happen  to  die  during  the  term,  they  become  the  abso- 
lute property  of  the  lessee,  (tc^) 

So,  their  young  shall  belong  to  the  lessee,  not  to  the 


(«)  Bac.  Abr.  Lea9e9  (A).  3  Rol.  Rep.  2/4. 

(t)  Vcak  t.  Prior,  Hardr.  353.  {»)  Hardr.  354. 

(0)  IM.  362.  (0  Ibid. 

(p)  Mi.  354.  {%)  Ibid,  351. 

(9)  Ibid,  {€)  Bro.  Abr.  Leases,  40. 

[r)  Zooch  V.  Sir  Edw.  Moore,  (w)  Bac.  Ab.  Leases  (A). 
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lessor;  wherein  they  differ  from  dead  stock;  to  which,  if 
any  improvement  or  addition  be  made,  the  lessor,  at  the  end 
of  the  term,  shall  have  such  addition  as  a  part  of  the  original 
thing  demised,  {x) 


(x)  Bac.  Abr.  Leases  (A),  Where 
furniture  or  goods  are  let  with  a 
house,  it  is  usual  to  have  a  sche- 
dule thereof  affixed  to  the  lease, 
with  a  covenant  to  re-deliver  such 


articles  at  the  end  of  the  tenn ;  for, 
without  such  covenant,  the  lessor 
will  have  no  remedy  bat  trover  or 
detinue.    Ibid, 
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CHAPTER  THE  THIRD. 


Of  the  Persons  who  may  make  demises. 

All  persons  seised  or  possessed  of  lands  and  tenements 
may  dispose  of  them,  according  to  the  nature  and  quantity 
of  their  estates,  provided  they  be  under  no  legal  disability. 
Where  such  disability  exists,  the  demise  may  be  either  alto- 
gether void,  or  only  voidable. 

A  lease  by  a  feme  covert  (not  granted  under  a  power)  is  Lease*  by 
altogether  void;  for  by  marriage  the  free-agency  of  the  •"^•*^^ 
woman  is  suspended ;  the  husband  acquires  an  immediate 
light  to  the  rents  and  profits  of  her  freehold  estates,  and 
without  his  consenting  to  and  joining  in  the  disposal  of  her 
lands,  all  conveyances  by  her,  except  by  matter  of  record,  or 
by  deed  acknowledged  as  directed  by  3  &  4  Wm.  IV .  c.  74, 
are  void ;  and  over  her  chattel  interests,  (not  being  choses 
in  action,)  he  has  the  sole  dominion  during  his  life,  (a) 

A  lease  by  an  infant  or  person  under  the  age  of  twenty-one  infants, 
years  (&)  will  be  good,  unless  avoided  by  himself  upon  coming 
of  age,  or  by  his  heir  in  case  he  die.  (c) 

According  to  some  books,  however,  if  no  rent  be  reserved, 
or  only  such  a  trifle  as  does  not  amount  to  a  beneficial 
return,  such  lease  is  ipso  facto  void,  (d)  But  Lord  Mans- 
es) Co.  Lit.  46.  b.  351.  h.  Daniel  Co.  lit.  45.  b. 
V.  Uply,  l4acli  41.  Manby 9.  Scott,  (c)  Ketsey's  case,  Cro.  Jac.  320. 
Sid.  120.    2  Bl.  Com.  293.  Ashfield  v.  Ashfidd,  Sir  W.  Jones, 

(6)  By  custom  in  some  places  an      157.    Plowd.  418. 
infant  is  of  foil  age  at  fifteen  to         (ci)  1  Rol.  Abr.  729, 1.  50.   Lane 
make  leases,  which  shall  bind  him.      v.  Cowper,  Moore  105, 

c  2 
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field,  in  considering  the  conflicting  authorities  upon  this 
point,  observes,  "  It  has  been  long  settled  that  an  infant 
may  make  a  lease  without  rent  to  try  his  title.  Very  pre- 
judicial leases  may  be  made,  though  a  nominal  rent  be 
reserved ;  and  there  may  be  most  beneficial  considerations 
for  a  lease,  though  no  rent  be  reserved.  What  seems  de- 
cisive is^  that  the  lessee  can  in  no  case  avoid  the  lease  on 
account  of  the  infancy  of  the  lessor ;  which  shews  it  not  to 
be  void^  but  voidable  only.  And  it  is  better  for  infanta  that 
they  should  have  an  election.** (^) 

Very  slight  acts  have  been  considered  as  an  affirmation 
of  the  infant's  lease ;  as  where  an  infant,  having  made  a  lease 
for  years,  upon  his  coming  of  age,  said  to  the  lessee,  **  God 
give  you  joy  of  it  ;'*  this  was  held  to  be  an  affirmation  of  the 
lease.  (/) 


Lease  by  infant 
in  a  corporate 
capacity. 


By  infant 
king  or  queen 
regnant. 


Idiots,  &c. 


Those  leases  only,  which  are  made  by  an  infant  in  his 
natural  character  are  capable  of  being  avoided.  Such  as  he 
makes  in  a  corporate  capacity  will  be  binding  upon  him.  (g) 
And  the  leases  of  the  king  or  queen  regnant^  whether  made 
of  lands  held  in  right  of  the  crown  or  by  another  title,  cannot 
be  avoided  on  the  ground  of  infancy.  (A) 

An  idiot,  or  person  non  compos  mentis^  may  make  leases 
which  will  primd facie  be  binding ;  though  after  office  found 
the  king,  as  guardian  of  non-sane  persons,  may  avoid  the 
lease  of  such  idiot  or  lunatic :  (t )  and  so  after  his  death  they 
may  be  avoided  by  his  heir,  (k) 


By  the  1  Wm.  IV.  c.  65,  infants  or  their  guardians,  and 
feme  coverts,  or  other  persons  in  the  place  of  such  infants. 


(e)  Zouch  dem.  Abbot  v.  ParsoDs, 
Burr.  1806.  And  see  Maddondem. 
Baker  v.  White,  2  T.  R.  161. 

(/)  ADon.    4  LeoD.  4. 

(g)  Bro.  Abr.  Age,  pi.  80. 

(A)  Case  of  the  ducby  of  Lancas- 


ter. Dyer,  209.  b,  S.  C.  Flowd. 
212.  h. 

(i)  Co.  Lit.  247.  a.  Beverley's 
case,  4  Rep.  123. 

{k)  Ibid. 
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and  feme  coverts  appointed  by  a  court  of  equity^  and  by 
direction  of  such  court;  and  committees  of  lunatics,  by  order 
of  the  lord  chancellor,  may  surrender  leases  for  lives,  or  for 
tenns  of  years  determinable  on  lives  or  otherwise,  and  such 
new  leases  shall  be  subject  to  the  same  trusts,  charges,  and 
incumbrances  as  the  old  leases.  And  the  fines  and  costs  of 
removal  are  to  be  pud  out  of  the  estate  of  the  infant  or 
Imiatic,  or  to  be  a  charge  on  the  leaseholds  carrying  interest; 
and  the  fines  and  other  charges  on  surrenders  by  feme 
coverts,  unless  otherwise  paid,  are  to  be  a  charge  on  the 
leaseholds  carrying  interest.  {I) 

By  the  same  statute  infants,  or  their  guardians,  and  feme 
coverts  are  empowered  under  the  direction  of  the  court  to 
accept,  surrender,  and  grant  renewable  leases,  {m) 

And  infants  or  their  guardians  are  also  empowered  to 
grant  building,  farming,  or  other  leases  under  the  direction  of 
the  court,  but  no  fine  is  to  be  taken,  and  the  best  rent,  regard 
being  had  to  the  nature  of  the  lease,  is  to  be  reserved ;  and 
the  leases,  and  covenants,  and  provisions  are  to  be  approved 
by  a  Master,  (n)  and  counterparts  are  to  be  deposited  in  the 
Master  s  office  for  safe  custody,  until  the  infant  attains  ma- 
jority. But  no  lease  is  to  be  made  of  the  capital  mansion, 
park,  or  grounds  held  therewith  during  such  minority. 

In  order  to  make  an  effectual  lease,  the  lessor  should  Lessor  must 
not  be  out  of  possession  of  the  lands  intended  to  pass  Ulcere ^HgM. 
thereby ;  for  if  he  have  but  a  bare  right  of  entry,  he 
cannot  assign  this  to  another;  whilst,  on  the  other  hand, 
though  his  possession  be  merely  tortious,  as  if  he  be  a  dis- 
seisor, such  possession  will  enable  him  to  make  a  lease  which 
shall  be  good  against  every  man  except  the  disseisee,  (o) 

A  woman  who  has  recovered  the  third  part  of  her  bus-  Dowress. 

(0  Sec.  12,  13,  14,  15.  (o)  Bac.  Abr.  Leases  (I)  4.     Lee 

(»)  Sec.  16.  V,  Norris,  Cro.  Eliz.  331.    Thurs- 

(•)  Sec.  17.  ton's  case,  Owen  16. 


22 


Persons  who  may  make  demises.      [book.  i. 


Bargainee. 


Heir. 


band's  lands  in  a  writ  of  dower,  cannot  make  a  lease  of  her 
share  until  she  obtain  possession  by  execution,  (p)  And 
where  land  b  conveyed  to  a  man^  he  cannot  make  a  lease 
of  it  until  the  possession  be  absolutely  vested  in  him ;  so 
that  where  the  conveyance  is  by  bargain  and  sale^  the  bar- 
gainee cannot  make  leases  before  enrolment.  (9)  Where 
however  the  conveyance  is  under  the  statute  of  uses,  a  lease 
may  be  made  by  cestui  que  use  before  entry ;  because  the 
possession  is  vested  in  him  by  mere  force  of  the  statute,  (r) 
So  the  heir,  who  has  possession  in  law  immediately  upon 
the  ancestor's  death,  may  make  a  lease  before  he  enter; 
though  it  will  be  otherwise,  if  an  abator  enter  before  the 
heir ;  for  the  heir  will  then  be  in  the  situation  of  a  dis- 
seisee, {s)  And  wherever  there  is  a  lease  for  a  term  of  years 
the  lessee  may  assign  or  underlet  the  term  before  entry,  by 
virtue  of  his  interesse  termini,  {t) 


Estoppel. 


Though  the  lessor  be  out  of  possession,  or  have  no  title  to 
the  land,  yet  the  lease  will  operate  as  between  the  parties : — 
therefore  where  a  lease  is  made  by  deed  by  one  who  has 
nothing  in  the  lands,  and  before  the  expiration  of  the  term 
granted  he  purchases  the  lands,  the  lease  shall  immediately 
take  effect  by  estoppel ;  (») — unless,  indeed,  it  appear  by  the 
recital  that  the  lessor  had  no  interest,  (t?)  But  if  A.,  tenant 
for  life  of  B.,  make  a  lease  by  deed  for  years,  and  after- 
wards purchase  the  reversion  in  fee,  and  B.  dies,  A.  may 
avoid  this  lease ;  for  it  is  determined  in  point  of  interest 
upon  the  death  of  B.  (to) 


ip)  Shep.  Touch.  269. 

(9)  27  Hen.  YIII.  c.  16.  Isham 
V.  Morrice,  Cro.  Car.  109.  Bennett 
V,  Gandy,  Garth.  178. 

(r)  27  Hen.  VIII.  c.  10.  Dim- 
mock's  case.  Hob.  136. 

(«)  Browning  9.  Beaton,  Plowd. 
137.  h, 

(0  Co.  Lit.  46.  h.  Saflyn  v. 
Adams,  Cro.  Jac.  60.  S.  C.  5  Rep. 
124,  €t  vide  supra, 

(tt)  Co.  Lit.  47.  b,   Sutton's  case. 


Cro.  Elis.  140.  Hermitage  t>.  Tom- 
kins,  Ld.  Raym.  729.  Smith  v. 
Low,  1  Atk.  489.  Trevivan  v. 
Lawrence,  6  Mod.  258.  2  Lord 
Raym.  1048.  Salk.  276.  Goodtitle 
dem.  Faulkner  v.  Morse,  3  T.  R. 

371. 

(v)  Hermitage  v,  Tomkins,  1 
Ld.  Raymond,  729. 

(to)  Co.  Lit.  47.  h.  As  the  doc 
trine  of  estoppels  will  be  frequently 
adverted  to  in  the  course  of  this 
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If  the  lease  be  made  by  deed  indented  of  the  lessee^s  own 
lands,  he  will  be  estopped  from  averring  any  thing  against 
the  lease,  but  not  so  if  the  herbage  only  is  demised,  (t?) 


TVeatite,  it  may  not  be  improper 
Iwre  to  consider  what  is  an  es- 
toppel;—«nd  who  is  bound  by  an 
estoppd. 

I.  An  estoppel  is  the  concluding 
of  a  man  from  denying  a  fact  after 
he  has  once  fonnally  admitted  it ; 
and  this  may  be  eidier  by  the  re- 
oord,  by-writing,  or  by  other  matter 
aipaM.*^r.  Whenever  a  man  has 
admitted  a  fact  upon  the  record, 
be  win  be  estopped  ftom  afterwards 
contradictmg  such  matter.  Go.  lit. 
352.  a.  As  if  a  man  has  levied  a 
fine,  he  will  afterwards  be  estopped 
from  laying  partem  fans  nikU  habue^ 
nmi.  Kdwards  v.  Bogers,  Sir  W. 
Jooes,  4S9.  Helps  9.  Hereford,  2 
Bun.  &  Aid.  242. — ^And  even  if 
the  fine  has  been  levied  in  his  name 
without  his  privity,  he  will  be  es- 
topped tern  avoiding  the  fine,  and 
vill  be  left  to  his  remedy  against 
the  person  so  levying  it.  1  Rol.  Abr. 
863.  1.  16, 19. — So  a  man  will  be 
estopped  by  the  certificate  of  a 
judge.  BoU.  Abr.  mb,  tup,  1.  14. 
And  if  a  fact  appear  to  have  been 
expressly  averred  in  pleading  by  a 
party,  or  to  have  been  expressly 
found  upon  the  record,  such  fact 
cannot  be  afterwards  contradict- 
ed. Co.  Lit.  352.  a.  Therefore, 
where  a  scire  fadoM  was  brought 
against  ter-tenants  reciting  the 
judgment  as  of  a  wrong  term,  and 
upon  md  Hd  record,  judgment  was 
fpvea  for  the  plaintifl^  whereupon 
an  elegit  was  sued  out,  and  an 
ejectment  brought,  the  court  held 
that  the  defendant  was  estopped. 
Trerivan  v,  Lawrence,  1  Salk.  276. 
8.  C.  Lord  Raym.  1036.  But  if 
the  record  be  corosi  lum  jtuUce,  it 


will  be  no  estoppel ;  1  RoL  Abr.  863. 
So,  where  the  whole  truth  appears 
by  the  record,  there  will  be  no  es- 
toppel. Co.  Lit.  352.  b.  Smithson 
o.  Smith,  Willes,  401,  and  a  man 
will  not  be  estopped  from  averring 
any  thing  consistent  with  the  re- 
cord ;  as  if  a  deed  be  enrolled  of 
record,  a  party  may  say  that  no^ 
ikUig  passed  by  the  deed,  1  Rol. 
Abr.  862.  1.  35. — Neither  will  a 
man  be  estopped  from  gainsaying 
a  fact  alleged,  which  is  not  tra- 
verseable  or  material ;  Co.  Lit.  352. 
b.;  as  if  in  an  action  of  debt,  a 
bond  be  alleged  to  have  been 
made  at  A.,  in  another  action  upon 
the  same  bond  a  party  may  say 
that  it  was  made  at  B.  1  Rol.  Abr. 
867>  1.  16.  Morgan  v.  Vaughan, 
Sir  T.  Raym.  456.  And  in  order 
to  work  an  estoppel,  the  allegation 
must  be  direct  and  positive,  and 
not  by  way  of  argument,  supposal, 
or  general  recital.  Co.  Lit.  352.  a. 
Hence  the  frequent  necessity  of 
pleading  with  a  protestando,  Co. 
Lit.  124.  b, — 2.  A  man  may  be  es- 
topped by  matter  of  writing  not  of 
record ;  as  by  deed  indented,  deed 
poll,  or  obligation.  As  if  A.  sign  a 
bond  conditioned  for  the  perform- 
ance of  covenants  in  an  indenture, 
he  will  be  estopped  from  after- 
wards denying  the  existence  of 
such  indenture.  Jewell  v, ' 
1  Rol.  Rep.  408.  And  though  a 
general  recital  will  not  conclude  a 
man,  yet  he  will  be  estopped  from 
denying  any  particular  fact  recited 
in  the  condition  of  a  bond  exe- 
cuted by  him.  1  Rol.  Abr.  872. 1. 
7.  Strowd  V.  Willis,  Cro.  Eliz.  362. 
Willoughby  v.   Brook,  ibid.  756. 
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The  effect  of  the  estoppel,  when  the  title  to  the  land  is  not 
in  question,  is  to  prevent  the  tenant  from  denying  the  va- 
lidity of  the  lease ;  as  that  being  a  lease  for  lives  it  wants 


Cullingworth's  case,  Godb.  177. 
Paine  v.  Sheltroppe,  Alleyn,  13. 
Hart  V.  Buckminster,  ibid,  52.  S.  C. 
Style,  103.  Brooke  v.  Woodward, 
March,  74.  Shelly ©. Wright, WiUes, 
9.  Cossens  v.  Cossens,  ibid.  25. 
Oldham  0.  Langmead,  cited  3  T.  R. 
439.  (But  see  Hayne  v.  Maltby, 
3  T.  R.  438.)  Where  a  party  acting 
in  a  public  capacity  makes  a  deed 
against  the  express  provision  of  an 
act  of  parliament,  he  will  not  be 
estopped  from  avoiding  such  deed, 
especially  if  such  an  estoppel 
would  work  an  Injury  to  the  pub- 
lic. Fairtitle  dem,  Mytton  v.  Gil- 
bert, 2  T.  R.  169.  But  if  A.  having 
no  inieresi  in  certain  lands,  make 
an  indenture  of  lease  thereof  to 
B.,  and  afterwards  purchase  such 
lands,  he  will  be  estopped  from 
avoiding  such  lease.  Hermitage  v. 
Tomkins,  Ld.  Raym.  729. — ^And 
on  the  other  hand  (as  all  estoppels 
must  be  mutual,  Co.  Lit.  352,  a.) 
the  lessee  will  also  be  bound ;  for 
the  whole  estate  is  created  by  es- 
toppel. Hilman  v.  Hore,  Carth. 
1247.  Trevivan  v.  Lawrence,  sup. 
Palmer  v.  Ekins,  Strange,  817. 
S.  C.  Ld.  Raym.  1550.-- But  if  anjf 
interest  pass,  there  will  be  no  es- 
toppel, and  the  parties  may  shew 
any  special  matter,  as  that  the  les- 
sor's estate  is  determined.  Co.  Lit. 
45.  a.  47.  h.  Treport's  case,  6  Rep, 
15.  a.  Brereton  v.  Evans,  Cro. 
Eliz.  700.  Brudnell  v.  Roberts, 
2  Wils.  143.  England  v.  Slade.  4 
T.  R.  682.  Blake  v.  Foster,  8  T.  R. 
487»  and  see  2  Wm.'s  Saunders, 
418.  fi.  (1).  But  where  a  lease  is 
made  for  years,  which  cannot  take 
effect  immediately  by  reaspn  of  a 


prior  lease  of  the  same  premises, 
the  second  lease  will  operate  pre- 
sently by  estoppel,  and  for  so  much 
of  the  term  created  by  the  second 
lease,  as  may  be  left  aflter  the  de- 
termination of  the  first,  by  way  of 
passing  an  interest.  Hilman  v. 
Hore,  Carth.  247.  S.  C.  1  Salk. 
275. — 3.  An  Estoppel  may  also  be 
by  matter  tii  pais,  though  it  be  not 
in  writing ;  as  by  livery,  entry,  ac- 
ceptance of  rent,  &c.  Co.  Lit.  352.0. 
For  where  a  person  assents  to  an 
act,  and  derives  a  title  under  it,  he 
cannot  afterwards  impeach  it.  Rex 
V.  Stacey,  1  T.  R.  4.  Therefore,  if 
a  widow  bring  a  writ  of  dower  and 
recover,  she  shall  be  estopped  from 
claiming  her  jointure.  Vernon's 
case,  4  Rep.  5.  a. — But  an  estoppel 
by  matter  t»  pais  determines  by 
cesser  of  the  act,  deed,  ice.  which 
made  the  estoppel;  whereas  it  is 
otherwise  of  an  estoppel  by  matter 
of  record.  Co.  Lit.  47.  b.  James  0. 
Landon,  Cro.  Elis.  36.  Brereton  v. 
Evans,  %b.  700. 

n.  Parties  to  the  instrument, 
and  privies  in  blood  or  estate,  may 
take  advantage  of  an  estoppel: — 
and,  therefore,  as  no  estoppel  can 
ezistt  unless  it  be  reciprocal  and 
mutual,  such  persons  shall  also  be 
bound  by  it.  Co.  Lit.  352.  a.  1  Rol. 
Ab.  875.  Brereton  v.  Evans,  st^. 
Hudson  o.  Robinson,  4  Maule  and 
Selw.  485.  Doe  dem.  Leeming  v. 
Skirrow,  2  Nev.  and  P.  123.  All 
persons  claiming  under  an  es- 
toppel, as  the  assignee  of  an  estate 
created  by  estoppel,  may  take  ad.^ 
vantage  of  it.  1  Rol.  Abr.  863. 
Trevivan  v,  Lawrence,  stqf.  PaU 
mer  v.   Ekins,   Strange,    818. --> 
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fivery  of  setsin ;  or  should  have  been  by  lease  and  release, 
or  bargain  and  sale  enrolled,  or  that  being  a  freehold,  it 
cannot  be  in  futuro ;  for  let  the  lease  be  what  it  may,  the 
covenant  to  pay  the  rent  is  good,  as  otherwise  the  tenant 
might  hold  the  land,  and  yet  the  landlord  have  no  remedies 
for  the  rent,  (w)  But  the  lessee  may,  as  will  be  hereafter 
mentioned,  shew  that  his  lessor's  title  has  determined  since 
the  commencement  of  the  lease. 

An  assignee  is  estopped  by  the  same  deed  which  estops 
an  assignor,  {x) 


Where  a  reversioner  or  remainder-man  makes  a  lease  to  ^7  revemoner 

or  renuundcT- 

commence  in  fuiuro,  such  lease  will  take  effect  at  the  time  man. 
specified  for  its  commencement,  provided  the  lessor  or  his 
hdr  be  in  possession  at  such  time.  If,  however,  the  lessor 
be  not  in  possession  at  the  commencement  of  the  lease,  still 
the  lease  will  be  binding  upon  the  reversion  or  remainder ; 
and  shall  take  effect  for  the  number  of  years  remaining, 
when  the  lessor  or  his  heir  enters  the  land  in  virtue  of  the 
reversion  or  remainder,  (j/) 


But  where  an  infant  or  feme  covert^ 
if  party  to  a  deed,  as  this  will  not 
estop  dther  of  them,  it  will  not 
cttop  the  other  party.  Co.  lit.  352. 
Gro.  Ells.  37.  700. — ^And  so,  gene- 
raUj,  a  giranger  cannot  take  advant- 
age of  an  estoppd;  Co.lAt.fib,8up. 
1  RoL  Ab.  869 ;  except  that  of  a  dis- 
ability appearing  npon  the  face  of 
the  record,  aa  outlawry,  attainder, 
&e.  •&.  128.  b.  But  the  king  shall 
tike  advantage  of  an  estoppel, 
though  he  be  not  a  party  to  the  re- 
cord ;  for  he  is  always  present  in 
eonrt  2  InsL  39.  Lastly,  it  is  a  role 
that  where  there  is  an  estoppel 
agsinst  an  estoppel,  this  shall  set 
the  matter  entirely  open.  1  RoL 
Abr.  874.  L  51 .  That  a  release  in  fee 
may  operate  by  estoppel,  there  must 
be  a  distinct  averment  of  the  seisin 


of  the  releasor.  Right  dem.  Jef- 
ferys  v.  Bucknell,  2  B.  &  Ad.  278. 
And,  therefore,  where  A.  mort- 
gaged in  fee  to  B.,  with  a  recital  in 
the  deed,  that  he  was  legally  or 
equitably  entitled,  and  A.  after- 
wards obtained  a  conveyance  of 
the  legal  estate,  and  conveyed  it  to 
C,  it  was  held  that  C.  was  not  es- 
topped from  setting  ttp  the  legal 
estate  80  acquired  by  him.  Sedvide 
Bensley  v.  Burdon,  2  Sim.  and  Stu. 
comtrh. 

(p)  Co.  Lit.  47.  b,  et  vide  James 
9.  Landon,  Cro.  Eliz.  36. 

(lo)  Monroe  v.  Lord  Kerry  (in 
Error),  1  B.  P.  C.  67. 

(«)  Taylor  v.  Needham,  2  Taunt. 
278. 

(y)  Mitford  v.  Fen  wick.  And. 
288.  S.  C.  Moore,  284. 
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Leases  must  be  controlled  by  the  quantity  and  nature  of 
the  lessor's  interest,  with  reference  to  three  points  :— 

I.  Whether  the  interest  of  the  lessor  be  several  or  joint. 

IL  What  quantity  of  interest  the  lessor  has. 

III.  Whether  the  lessor  be  seised  ^'vr^  suo,  or  otherwise. 

Joint-tenantfl.  I.  Joint- tenants,  being  seised  of  the  same  estate,  may  join 
in  making  leases  of  the  whole,  or  may  severally  lease  their 
undivided  shares  to  a  stranger,  or  to  one  another.  (:r)  But 
though  they  are  seised  per  mie  et  per  tout,  still  each  has  only 
a  right  to  a  moiety,  or  his  other  share  of  the  estate,  (y)  and 
therefore,  if  one  of  two  joint-tenants  make  a  lease  of  the 
whole,  only  his  moiety  will  pass,  {»)  and  so  if  a  lease  purport 
to  be  made  by  both,  and  one  do  not  execute,  this  b  a  good 
lease  for  the  moiety  of  him  only  who  executed,  (a) 

If  one  joint-tenant  make  a  lease  of  his  moiety  for  years,  and 
die  before  the  lessee's  entry,  the  lease  will  bind  the  survivor, 
and  the  lessee  shall  retain  his  interest  in  the  moiety  demised, 
until  his  term  expire.  And  so  one  joint-tenant  may  make  a 
lease  to  commence  after  his  death  ;  and  his  co-tenant,  if  he 
survive,  will  be  bound  by  it.  (6) 

Co-parcenen,  Co-parceners,  until  partition,  have  one  entire  estate ;  (c) 
and  may,  therefore,  join  in  a  lease ;  or  each  may  make  a  lease 
of  his  part. 

Tenants  in  But  tenants  in  common,  having  several  and  distinct  estates, 

comnion* 

(«)  Co.  Lit  186.  a.  Moore,  395.    S.  C.  Poph.  97.    2 

(y)  Ibid,  And.   16.      Whitlock  v.   Horton, 

(«)  Ibid,  et  vide  Bellingham  v.  Cro.  Jac.  91.  S.   C.  Moore,  776. 

Alsop,  Cro.  Jac.  63.  Bellingham  v.  Alsop,  Cro.  Jac.  25. 

(a)   Cartwright's  case,  cited   1  As  to  leases  by  husband  and  wife, 

Yentr.  136.  joint-tenants,  see  post. 

(6)  Lit.  8.  289.  Grate  v.  Locroft,  (c)  Co.  lit.  164.  a. 

Cro.  Eliz.  287.    Harbin  v.  Barton, 
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cannot  make  a  joint  lease  of  the  whole  estate;  but  such 
lease  shall  be  taken  to  be  the  lease  of  each  for  his  respective 
share,  and  the  cross  confirmation  of  each  for  the  part  of  the 
other,  with  no  estoppel  on  either  part,  {d) 

II.  The  length  of  leases  must  in  all  cases  be  limited  by 
the  quantity  of  the  lessor's  estate ;  for  no  man  can  impart  to 
another  an  estate,  which  may,  by  possibility,  last  for  a  longer 
period  than  that  for  which  he  is  seised. 

Tenant  in  fee-simple  may  make  leases  for  lives  or  years 
without  linutation  or  restraint.  (/) 

After  the  creation  of  estates  tail  by  the  statute  de  donis.  By  tenant  in 
tenant  in  tail  might  at  common  law  make  leases  which  would 
be  binding  upon  himself  for  his  life,  but  not  upon  his  issue 
or  the  reversioner,  after  his  death.  Such  leases,  indeed,  are 
not  absolutely  void  at  his  decease,  but  may  be  confirmed 
or  avoided  at  the  pleasure  of  the  issue  or  reversioner,  {g) 
And  acceptance  of  rent  will  be  a  confirmation.  (A) 

If  the  tenant  make  an  underlease  and  the  issue  accept  rent 
from  the  underlessee  thb  will  be  no  confirmation  of  the  lease. 
But  if  the  tenant  assign  part,  and  the  issue  accept  rent  from 
the  assignee,  this  will  confirm  the  whole,  (i)  If  the  tenant  in 
taO  die,  whilst  the  right  of  the  lessee  is  but  an  interesse 
termm  and  the  issue  enter  and  alien,  the  alienee  may  elect 
to  confirm  or  avoid  the  lease,  (i)  But  if  the  tenant  in  tail  grant 
an  immediate  lease  and  the  issue  alien  without  entry,  the 
afienee  is  bound  by  the  lease  by  reason  that  the  issue  had 
only  a  right  of  entry,  which  was  not  alienable,  (m) 

{f)  \  Ral.  Abr.  877.  L  48,  52.  (A)  Doe  dem.  Southouse  e.  Jen- 

Bac.   Abr.  Jomt-tenaUs   (H.)    1.  kins,  5  Bing.  469. 

Manfle  v.  WoUhigton,  Cro.  Jac.  (0  VideBac.  Ah.  Title  LeasetiD), 

t66.    Heatherley  dem.  Worthing.  (/)  Ibid.    . 

ton  9.  Weston,  2  Wils.  232.  (m)  Simondse.  Cudmore,  3  Salk. 

(/)  Com.  Dig.  Estates  (G.  2).  335. 

(S)  Bac.  Ab.  nie  Leases  (D). 
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The  leases^  however,  of  tenant  ui  taO  are  aided  by  the 
statute  32  Hen.  VIII.  c.  28,  commonly  called  the  enabling 
statute ;  (m)  by  which  tenant  in  tail  is  permitted  to  make 
leases  by  indenture  for  twenty-one  years,  or  three  lives, 
which  shall  bind  his  issue,  though  not  the  remainder  man 
or  reversioner.  Such  leases  must,  in  all  points,  conform 
to  certain  conditions  imposed  by  that  statute;  thus,  by 
section  2,  it  is  provided,  that  the  act  shall  not  extend,  1.  to 
any  leases  of  lands  already  leased,  unless  such  old  lease  be 
expired,  surrendered,  or  ended,  within  one  year  after  the 
making  of  the  new  lease ;  (n)  nor,  S.  to  any  grant  to  be  made 
of  any  reversion  of  lands  ;  nor,  S.  to  any  lease  of  lands  which 
have  not  most  commonly  been  let  for  the  space  of  twenty 
years  next  before  such  lease;  nor,  4.  to  any  lease  to  be 
made  without  impeachment  of  waste ;  nor,  5.  to  any  lease  to 
be  made  above  the  number  of  twenty-one  years,  or  three 
lives,  at  the  most  from  the  day  of  making  thereof;  6.  it  is 
provided,  that  upon  such  lease  there  be  reserved  yearly  to 
the  lessors  and  their  heirs  so  much  yearly  rent  as  hath  been 
most  accustomably  paid  for  such  lands  within  twenty  years 
next  before  such  lease ;  and  lastly,  it  is  enacted  that  the 
issue  or  heir  in  tail  shall,  after  the  death  of  the  lessors, 
have  the  same  remedies  against  the  lessees,  their  executors 
and  assigns,  as  the  lessors  themselves  would  have  had.  (o) 

In  order  to  bind  the  issue  under  the  SS  Hen.  VIII.  it  is 
necessary  that  the  estate  tail  should  be  absolutely  vested ; 
for  where  land  was  given  to  A.  and  his  wife,  and  the  heirs 
of  the  body  of  the  survivor,  and  they  made  a  lease  for 
twenty-one  years,  agreeably  to  the  provisions  of  the  statute, 
such  lease  did  not  bind  the  issue ;  for  the  estate  tail  could 
not  vest  until  the  death  of  one  determined  which  was  the 
survivor.  (/?) 

(m)  Copyhold  lands  are  not  with-  shall  not  prejudice   the    original 

in  this  statute, /MM/.  parties.    Vide  vtfra. 

(»)  But  by  ti&e  stat.  4  Geo.  11.         (o)  See  the  particular  decisions 

c.  28,  8.  6,  where  there  are  under-  upon  this  statute,  post. 
leases  the  refusal   of   the  under         (/?)  Lampet'soase,  10  Rep.  51.a. 
tenants  to  surrender  their  leases 
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But  by  the  3  &  4  Win.  IV.  c.  74,  contingent  estates  tail  may 
now  be  barred  by  deed  enrolled  in  manner  prescribed  by 
tliat  statute,  and  therefore  by  such  means  a  lease  may  be 
made  by  a  contingent  tenant  in  tail  binding  both  on  the 
issue  and  the  remainder  men. 

The  estates  of  tenant  after  possibility  of  issue  extinct,  By  tenant 
tenant  by  the  curtesy,  and  tenant  in  dower,  though  growing  ^^J^^IH^' 
out  of  the  original  estate  of  inheritance,  afford  them  no  u>d  dower. 
more  than  a  life  interest;   such  tenants,  therefore,  stand 
precisely  on  the  same  footing  as  tenants  for  life,  and  are  re- 
stricted to  the  like  limits  in  the  dbposal  of  their  respective 
lands. 

Tenant  for  life,  whether  tenant  for  his  own  life,  or  pur  Br  tenant  for 
aidre  vie,  can  make  no  leases  to  continue  longer  than  the 
fife  on  which  his  own  estate  depends ;  (unless  a  special 
power  to  that  effect  be  reserved  to  tenant  for  life ;)  for  the 
lease  u  absolutely  determined  and  void  by  the  falling  in  of 
the  life,  (q) 

And  such  lease,  being  altogether  determined,  can  never  be 
set  up  again  at  law  by  any  act  of  the  remainder-man,  as  by 
his  acceptance  of  rent,  or  allowing  the  lessee  to  make  im- 
provements after  hb  interest  has  vested,  (r)  But  if  the 
remainder-man  accepts  rent,  this  b  an  acknowledgment  of 
tenancy  from  year  to  year  on  the  terms  of  the  lease ;  (s)  and  if 
the  remainder-man  has  acted  malafide,  equity  will  give  relief.(/) 
B.  tenant  for  the  life  of  C,  and  he  in  remainder  or  reversion 
m  fee,  join  in  a  lease  for  years,  thb,  during  the  life  of  C. 
is  the  lease  of  B.,  and  the  confirmation  of  him  in  remainder 
or  reversion;  but  after  the  death  of  C,  then  this  becomes 

(9)  Bsc  Ab.  heateM  (I.)  («)  Doe  dem.  Martin  t^.  Watts,  7 

(r)  Doe  dem-SimpsoDV. Butcher,  T.  R.  83.     Doe  dem«  Collins  v. 

IkmijL  50.    Jenkins  dem.  Yate  v,  Willis,  Ibid,  478. 

CSniich,  Cowp.  482.  Roe  dem.  Jor-  (0  See  Blore  v.  Sutton,  S  Mer. 

dm  9.  Wsrd,  1  Hen.  Bl.  97.    Doe  247.  Stiles  v.  Cowper,  3  Atk.  692. 

dem.  Potter  v.  Archer,  1  Bos.  and  Sudg.  PowerB,  5  Edit.  375. 

M531. 
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the  lease  of  him  in  remainder  or  reversion,  and  the  confir- 
mation of  B.,  (/)  and  there  can  be  no  estoppel  in  this  case, 
because  of  the  several  interests  which  passed  from  each. 

In  order  to  remedy  the  difficulty  of  proving  the  death  of 
cestui  que  vie,  the  stat*  19  Car.  II.  c.  6,  ss.  1,  2,  enacts, 
that  where  persons  upon  whose  Hves  estates  have  been 
granted  by  copy  of  Court  Roll  or  Lefue  shall  remain  beyond 
seas,  or  elsewhere  absent  themselves  in  this  realm  for  seven 
years  together,  and  an  action  shall  be  brought  by  the  lessor 
or  reversioner  to  recover  possession  of  the  lands  so  granted, 
such  persons  shall,  unless  sufficient  proof  be  made  of  their 
lives,  be  accounted  dead.  Provided,  that  if  such  persons 
shall  afterwards  be  forthcoming,  the  tenant  evicted  may  re- 
enter the  lands,  and  recover  the  mesne  profits ;  or,  upon 
proof  that  cestui  que  tne  died  after  the  eviction,  then  the 
tenant  may  recover  the  profits  arising  between  the  re-entry 
and  the  death,  sect.  5.  And  by  the  stat.  6  Ann.  c.  18, 
ss.  1,  4,  persons  claiming  estates  in  remainder  or  reversion, 
after  the  death  of  minors,  married  women,  and  others,  may, 
upon  affidavit  that  they  believe  such  minor,  &c.  to  be  dead, 
move  the  Court  of  Chancery  for  the  production  of  such 
minor,  &c.,  and  if  the  guardian  of  the  minor,  or  the  husband 
of  the  married  woman,  &c.,  neglect  to  produce  the  minor,  or 
to  make  affidavit  of  the  life,  &c.,  the  person  claiming  the 
estate  may  enter  thereupon.  Apd  by  sect.  S,  upon  affidavit 
that  such  minor,  &c.  is  alive  and  beyond  sea,  the  claimant 
may  send  over  a  person  to  view  them.  Provided  thatif,  after 
claimant's  entry,  it  appear  that  such  minor  be  still  alive,  the 
party  evicted  may  re-enter,  and  recover  mesne  profits,  or 
upon  proof  that  the  minor,  &c«  died  after  eviction,  then  the 
profits  accruing  due  between  the  re-entry  and  the  death, 
sect.  S.  And  by  sect.  5,  guardians,  husbands,  &c.  holding  over 
after  the  death  of  such  minors,  married  women,  &c.  shall  be 
adjudged  trespassers,  and  be  liable  to  an  action  for  the  full 
value  of  the  profits  received  during  the  wrongful  possession. 

(0  Bac.  Ab.  Tit.  Leatu.  (I.)  2. 
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On  modon  made  ex  parte  under  this  statute  on  the  part  of 
a  person  entitled  in  fee,  subject  to  a  lease  for  lives,  that  the 
parties  claiming  under  that  lease  might  be  ordered  to  pro- 
duce the  persons  on  whose  lives  the  lease  was  holden,  the 
order  was  made  accordingly,  upon  an  aflSdavit  such  as  the 
statute  requires.  («) 

If  tenant  for  life  make  a  lease  for  twenty-one  years,  and 
then  he  in  reversion  confirm  the  lease,  and  afterwards  tenant 
for  life  dies,  though  thb  at  first  would  have  determined  by 
the  death  of  the  tenant  for  life,  yet  the  confirmation  has 
made  it  good,  and  unavoidable  for  the  whole  term ;  for  the 
reversioner  has  thereby  made  himself  a  party  to  the  lease : 
and,  though  it  was  originaUy  the  lease  of  the  tenant  for  life, 
and  the  confirmation  of  the  reversioner,  yet  after  the  death 
of  tenant  for  life  it  becomes  the  lease  of  the  reversioner, 
and  the  confirmation  of  tenant  for  life.  But  it  would  have  been 
otherwise,  if  the  lease  had  been  made  for  twenty-one  years, 
provided  tenant  for  life  so  long  lived ;  for  the  confirmation  of 
the  reversioner  will  not  make  the  lease  larger  than  it  was  at 
first.  (0) 


The  diversity  between  the  cases  is  this,  {w)  that  in  the  first 
case  the  lease  being  made  generally  for  twenty-one  years, 
nothing  appears  to  the  contrary  but  that  it  was  a  good  lease 
for  that  time  absolutely ;  for  the  death  of  the  lessor,  which 
would  determine  it  sooner,  does  not  appear  on  the  lease  itself; 
then  when  the  reversioner,  who  alone  could  take  advantage 
of  the  implied  limitation,  thinks  fit  to  waive  it,  and  confirms 
the  lease  as  it  was  made  at  first  for  twenty-one  years  abso- 
latdy,  this  makes  it  his  own  lease,  for  so  much  of  the  time 
as  would  have  fallen  into  his  reversion  by  the  death  of  the 


(«)  £z  parte  Whaley,4  Rnss.  561 . 

(«)  Co.  lit.  45.  a.  Bac.  Abr. 
htum  (I).  Vide  Friend  v,  Easta- 
btook«  BL  Rep.  1152,  where  there 
bdag  husband  tenant  for  life  re- 
mamder  to  wife  for  life,  husband 
aod  wife  having  joined  in  a  demise 


(which  it  was  agreed  they  might 
do),  Gronld,  J.,  said,  that  this  could 
not  operate  as  a  confirmation ;  for 
the  wife's  confirmation  of  the  hus- 
band's act  would  be  nugatory.  1. 
Bac.  Ab,  TU.  Leases,  (I.)  2. 
(w)  Bac.  Ab.  Tit.  Leases.  (I.)  2. 
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tenant  for  life ;  but  the  death  of  the  tenant  for  life  being 
made  the  express  limitation  and  circumscriptionof  the  twenty- 
one  years  in  the  lease  itself,  no  confirmation  of  that  lease 
so  limited  can  enlarge  it  to  extend  beyond  the  life  of  the 
lessor,  that  being  the  express  determination  affixed  to  it. 

Where  a  lease  is  executed  by  tenant  for  life,  in  which  the 
reversioner,  being  then  an  in£uit,  b  named,  and  before  his 
execution  of  it  tenant  for  life  dies,  the  lease  is  absolutely  deter- 
mined, and  no  subsequent  execution  by  the  reTernoner  can 
re-establish  it  so  as  to  bind  the  lessee,  (to) 

Where  tenant  for  life  is  created,  with  power  to  make  leases 
for  lives  or  years^  his  leases,  provided  they  accord  with 
the  terms  of  the  power,  will,  of  course,  be  binding  upon  the 
renminder-man.  {x) 


By  tenant  for  Tenant  for  years  may  assign  his  whole  term,  or  part  with 
only  a  portion  of  it  by  way  of  lease.  And  so  a  tenant  for  one 
year,  or  for  a  less  period,  provided  it  be  fixed  and  certain,  or 
from  year  to  year,  has  the  same  power  of  assigning  or  under- 
letting, unless  some  covenant  to  the  contrary  be  contained  in 
the  original  lease.  And  even  if  tenant  for  years  make  a  lease 
for  life,  it  seems  that  this  will  be  good  for  the  life,  if  the  term 
of  the  tenant  for  years  last  so  long;  though  if  he  make  livery 
of  seisin  upon  it,  this  is  a  forfeiture  of  the  estate  for  years,  (y) 

Bjr  tentnt  at  But  Strict  tenant  at  will,  who  holds  on  the  mutual  will  of  him- 
self and  his  lessor,  can  never  part  with  his  estate  in  favour  of  a 
third  person :  for  the  very  act  of  letting  in  a  stranger  would 
be  a  determination  of  his  own  will ;  and  if  the  lord  accept 
his  nominee,  such  nominee's  entry  will  be  the  destruction  of 
tenant  at  will's  estate.  {») 

(w)  Ludford  v.  Barber,  1  T.  R.  («)  Jones  v.  Qerk,  Hardr.  47. 

90.  Dinsdale  v.  lies,  2  Lev.  S8.  S.  C. 

(ff)  See  post,  as  to  the  form  of  Sir  T.  Raym.  224.    1  Yentr.  247. 

these  leases.  Birch  v.  Wright,  1  T,  R.  382. 

(y)  Shep.  Touch.  268. 
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The  estate  of  tenant  by  copy  of  Court  RoD  is,  according  copyholdcn. 
to  the  strict  letter  of  the  law,  no  more  than  an  esfate  at  the 
wiU  of  the  lord.  In  conformity  with  this  doctrine,  an  attempt 
by  the  tenant  to  create  a  term,  while  he  himself  holds  only 
a  precarious  interest,  is  an  assumption  which  at  once  operates 
as  a  forfeiture  to  the  lord,  (a)  But  as  he  is  tenant  at  will, 
according  to  the  custom  of  the  manor ^  he  may  be  empowered 
by  particular  custom  existing  within  the  manor,  to  make 
leases  for  years;  and  in  the  absence  of  such  particular  custom, 
it  is  laid  down  by  the  best  authorities,  that  a  copyholder  is 
empowered  by  the  common  law  to  make  leases  for  one 
year.  (6) 

But  one  year  is  his  limit.  Therefore  where  local  custom, 
or  the  common  law,  authorizes  the  making  of  a  lease  for  a 
year,  and  the  copyholder  makes  a  lease  for  one  year,  and  so 
from  year  to  year  for  ten  years ;  or  from  year  to  year  during 
the  Kfe  of  the  lessor ;  or  from  year  to  year  excepting  one 
day  in  each  year ;  or  if  he  make  three  leases  for  a  year, 
each  year  being  to  commence  after  the  expiration  of  the 
odier;  all  such  leases  will  work  a  forfeiture:  for  these 
would  be  merely  so  many  contrivances  to  evade  the  law,  and 
enable  the  copyholder  to  make  a  demise  for  a  term  exceeding 
one  year,  (c) 


But  in  order  to  work  such  a  forfeiture,  it  is  necessary  that 
there  be  a  perfect  lease,  and  not  a  mere  covenant.  For 
where  a  custom  warranted  a  lease  for  one  year,  and  the  copy- 
holder made  a  lease  for  one  year  according  to  the  custom  of 
the  manor,  and  by  the  same  instrument  covenanted  that,  at 


(a)  Ever  o.  Aston,  Moore,  271. 
East  V.  Harding,  Cro.  Eliz.  498. 
S.  C.  Moore,  392.  Harding  v.  Tur- 
IAn,HetLl22.  Eastcourtt?.  Weeks, 
1  Salk.  186.  And  so  if  a  term  be 
created  merely  by  way  of  collateral 
aecnrity.  Richards  v,  Sely,  2  Mod. 
79,  S.  C.  3  Keb.  638,  et  vide  1 
Watk.  Copyhold,  326. 

{h)  Co.  Lit.  68.  b.    Melwich  9. 


Luter,  4  Rep.  26.  CombeB's  case, 
9  Rep.  75.  b.  Frosel  v,  Welsh,  Cro. 
Jac.  403.  Matthews  v.  Whetton, 
Cro.  Car.  233. 

(c)  Luttrell  v.  Weston,  1  Bulstr. 
215.  Cro.  Jac.  308.  Matthews 
V,  Whetton,  Cro.  Car.  233.  Wil- 
cock'B  case,  1  Rol.  Abr.  508.  1.  8. 
But  see  Lenthall  v.  Thomas,  2 
Keb.  267. 
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the  expiration  of  that  one  year  the  lessee  should  have  and 
enjoy  the  land  for  another  year,  and  so  on  from  year  to  year 
for  ten  years,  this  was  held  to  be  no  forfeiture ;  for  the  de> 
mise  for  one  year  was  agreeable  to  the  manorial  custom,  and 
what  followed  was  a  mere  covenant,  and  no  lease,  (d) 


Where  no  custom  exists  within  the  manor  to  warrant 
leases  for  more  than  one  year,  the  lord's  licence  for  any 
longer  lease  must  be  obtained ;(«)  and  the  copyholder  is 
bound  to  keep  within  the  strict  terms  of  such  licence ;  and, 
therefore,  if  it  be  to  lease  for  two  years,  and  he  lease  for 
three,  it  seems  that  the  lease  will  be  bad,  even  for  the 
two.(/)  So,  if  a  copyholder  have  licence  to  lease  for 
twenty-one  years  from  the  Michaelmas  last  past,  and  he 
lease  for  twenty-one  from  the  December  next,  the  lease  will 
be  a  forfeiture,  (g)  But  he  may  make  a  lease  for  a  less 
period  than  the  licence  permits ;  as  if  he  have  a  licence  to 
lease  for  three  years,  and  he  lease  for  two,  such  lease  wiU 
be  good,  (h)  And  so  where  a  copyholder  for  Ufe  obtained 
a  licence  to  lease  for  five  years,  if  the  lessor  should  so  Umg 
live,  and  he  leased  for  three  years  absohUely,  the  lease  was 
holden  to  be  good :  because,  as  his  estate  must  have  de> 
termined  upon  his  death,  **  the  condition,  if  he  should  so  long 


{d)  Hamlen  v.  Hamlen,  1  Bolstr. 
189.  S.  C.  (called  Lady  Montague's 
case,)  Cro.  Jac.  301.  And  see  Doe 
dem.  Wood  v.  Morris,  2  Taunt.  52. 
Fenny  dem.  Eastham  v.  Child,  2 
M.  &  S.  255,  and  Lufkin  v.  Nunn, 
11  Ves.  170.  An  infant's  lease 
may  (as  we  have  before  seen,) 
be  avoided  by  him  when  he  comes 
of  age.  Such  lease,  therefore,  will 
not  work  a  forfeiture,  until  it  be 
confirmed  by  him.  Ashfield  v.  Ash- 
field,  Latch.  199.  Godb.  S.  C.  364. 
Sir  W.  Jones,  157. 

(e)  It  is  said  that  this  licence 
must  be  granted  by  the  lord  him- 
self, and  that  the  steward  of  the 
manor(unle8s  expresslyauthoriced) 
has  no  power  to  make  such  a  grant. 


Co.  Copyh.  sect.  44.  But,  at  all 
events,  the  lord's  acquiescence  in 
such  licence  will  cure  the  infor- 
mality of  its  origin.  The  interest 
of  the  lord  in  the  manor  must  al- 
ways regulate  the  period  for  which 
he  may  licence ;  for  one  seised  of 
a  manor  for  life  can  only  licence, 
subject  to  the  extinction  of  his  life, 
and  cannot  bind  the  reversion. 
Petty  9.  Debbans,  1  RoL  Abr.  611. 
Ls. 
(/)  Haddonv.Arrowsmitfa,  Owen, 
73.  S.  C.  Cro.  Elis.  461.  IV>ph. 
105. 

isf)  Jackson  v,  Neal,  Cro.  Elis. 
394. 

(A)  Goodwin  v.  Longhursty  Cro. 
Elif .  535. 
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life**  was  implied ;  ( i)  though  it  seems  it  would  be  otherwise, 
if  a  licence  were  granted  to  lease  for  five  years,  '*  if  J.  S. 
ihouU  so  long  live*'*  (k)  The  lease  created  by  the  licence 
win  be  a  common  law  demise,  and  will  be  within  the  equity 
of  the  32  Hen.  VIII.  c.  34.  (/) 

Where  a  copyholder  has  a  licence  to  lease  for  twenty-one 
years,  and  he  makes  one  lease  for  that  period,  and  then 
makes  another  for  the  same  term  to  commence  at  the  same 
day  as  the  first,  though  the  second  lease  is  void  in  point  of 
interest,  it  is  said  that  it  will  operate  as  a  forfeiture;  because 
the  first  lease  will  have  exhausted  the  lord's  licence,  (its) 
Bat  where  a  lease  has  been  regularly  made  in  pursuance  of 
a  licence,  the  lessee  may  assign  or  underlet  without  any  new 
Eoence  for  that  purpose,  (n) 

Where  a  lease  of  copyhold  lands  is  made  in  pursuance  of 
the  custom,  or  of  the  lord's  licence,  the  widow  of  the  lessor 
(though  entitled  to  her  freebench)  will  be  bound  by  such 


But  though  the  lease  when  made  without  the  Hcence  of 
the  lord,  or  the  authority  of  the  manorial  custom,  may  ope- 
rate as  a  forfeiture  to  the  lord,  it  will  in  all  cases  be  binding 
as  between  the  lessor  and  lessee,  (p) 

Tenant  by  sufferance  has  no  interest  which  he  can  alien.      By  tenant  by 

SDtferance. 

Tenants  by  statute  and  elegit f  as  they  have  but  a  pre-  Tenants  by 
canous  interest,  can  make  no  permanent  leases ;  for  the  pay-  gUgu. 

(t)  Haddon  v.  Arrowsmith,  vbi  508. 1.  28. 

jq».  (o)  Holder  v.  Farley,  Moore,  T58. 

9)  Worledge  v.  Benbury,  Cro.  S.  C.  Cro,  Jac.  36,  Salisbury  dem. 

Jac  436.  Cooke  v.  Hurd,  Cowp.  481. 

(i)  Glover  v.  Cope,  4  Mod.  80.  (p)  Sprake's  case,  Moore,  569. 

VThhton  v.  Peacock,  3  M.  &   K-  S.C.Cro.Elic.676.Dowiiingbam'8 

325,  e/  vide  vrfra.  case,  Owen,  18.  Wells  v.  Partridge, 

(»)Adod.  Moore,  184.  Cro.  Eliz.  469. 

Cs)  Johnson  v.  Smart,  1  Rol.  Abr. 

D  9, 
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ment  and  satisfaction  of  the  sum  secured  determines  their 
estate.  Subject,  however,  to  this  avoidancci  a  demise  by 
such  a  tenant  is  valid  in  law. 

By  mortgagee.  The  mortgagee,  by  virtue  of  his  mortgage,  becomes  the 
legal  owner,  and  consequently  entitled  at  law  to  the  immediate 
possession,  or  to  the  receipt  of  the  rent  if  the  land  is  in  lease. 

If  the  mortgagor  grant  a  lease  subsequently  to  the  mort- 
gage, the  mortgagee  may  evict  the  lessee  without  notice,  {q) 
and  have  an  action  for  mesne  profits ;  (r)  and  it  seems  the 
lessee  will  not  be  entitled  to  emblements.  («} 

But  the  mortgagee  cannot  distrain  on  such  tenant,  or  sue 
him  for  rent  until  after  he  has  accepted  rent,  or  given  the 
tenant  notice  to  pay  him  rent,  and  the  tenant  has  acquiesced ;  (i) 
and  it  seems  that  the  recognition  of  such  lessee  by  the 
mortgagee  is  a  new  tenancy,  and  the  lessee  becomes  tenant 
from  year  to  year,  on  the  terms  of  the  lease  so  granted  by  the 
mortgagor,  (ti)  If  the  tenant  of  the  mortgagor  in  a  lease  sub- 
sequent to  a  mortgage,  refuse  to  pay  the  rent  to  the  mortgagee, 
his  only  remedy  appears  to  be  by  ejectment,  and  an  action  for 
the  mesne  profits ;  but  the  tenant  is,  it  seems,  justified  in  paying 
the  rent  to  the  mortgagee  due  at  the  time  of  notice,  {v) 

Although  the  mortgagee  being  legal  owner,  may  make  a 
valid  lease  at  law,  yet  it  will  not  be  binding  in  equity,  unless 
there  is  an  absolute  necessity  for  it.  (w) 

When  the  estate  is  discharged  of  the  mortgage,  a  lease  by 
the  mortgagor  will  be  good  against  himself  by  estoppel,  (a?) 

(9)  Doe  dexD.  Roby  v  Maisey,  8  &  £11.  299* 

B.  &  C.  767.    3  Man.  &  Ryl.  109.  (it)  See  Partington  v.  Woodcock, 

Doe  dem.  Fisher  v.  Giles,  5  Bing.  5Nev.&M.672.  Doedem.Chawner 

421.  V.  Boulter,  6  Ad.  &  EIL  675. 

(r)  Pope  V.  Biggs,  9  B.  &  C.  (v)  Pope  v.  Biggs,  9  B.  &  C.  245. 

245.  (w)  Hungerford  v.  Clay,  9  Mod.  I . 

(«)  Dougl.  22  Coote,  Mortg.  2nd  Lucan  v.  Mertin,  1  Wils.  34. 

Edit.  408.  («)  Omelaughland  v.  Hood,    1 

(0  Rogers  0.  Humphreys,  4  Ad.  Rol.  Abr.  874. 1.  21. 876. 1. 10. 
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If  a  lease  is  made  by  the  mortgagee,  in  which  the  mort- 
gagor joins  by  way  of  confirmation,  yet  as  the  latter  could 
make  no  legal  demise,  no  covenant  can  be  implied  firom  him, 
and,  consequently,  an  action  on  an  implied  covenant  on  a 
joint  demise  cannot  be  supported,  {w) 

III.  Another  circumstance  operating  to  restrain  the  ex- 
tent of  leases  b,  that  the  lessor  may  be  seised  of  the  lands, 
not  absolutely  suo  jure,  but  merely  in  respect  of  his  filling 
some  particular  ofBce,  or  in  right  of  some  other  person. 

One  or  more  persons  may  be  seised,  not  in  their  natural,  ®7  ^  *^*' 
but  in  a  corporate  and  conventional  capacity ;  their  estates 
passing  to  their  successors,  whose  interest  might  be  injured 
by  their  being  permitted  to  alien  the  lands  without  restraint. 
Thus,  though  the  king  or  queen  regnant  (each  of  whom  is 
regarded  by  the  law  as  a  corporation  sole,  the  natural 
person  being  merged  in  the  royal  character,)  might  at 
common  law  have  granted  leases  for  lives  or  years  to  any 
extent,  and  thereby  have  bound  the  successors;  {x)  yet, 
upon  the  accession  of  queen  Anne,  it  was  enacted,  in 
restraint  of  such  power,  that  every  grant  and  lease  by  the 
crown  of  any  lands  and  tenements  thereto  belonging,  (except 
advowsons  of  churches  and  vicarages)  for  a  longer  period 
than  thirty-one  years,  or  three  lives,  or  term  of  years  de- 
terminable on  one,  two,  or  three  lives,  should  be  altogether 
void ;  which  leases  are  to  commence  from  the  date  thereof, 
or  if  made  in  reversion  or  expectancy,  then  the  same,  together 
with  the  estate  in  possession,  u  not  to  exceed  three  lives,  or 
thirty-one  years  in  the  whole,  and  such  leases  are  to  be  so 
made  as  that  the  tenant  should  be  liable  to  punishment  for 
waste ;  and  there  must  be  reserved  not  less  than  the  rent 
usually  reserved  for  the  greater  part  of  the  previous  twenty 
years;  or  where  no  rent  shall  have  been  before  payable, 
then  not  less  than  a  third  of  the  clear  yearly  value  of  the 
landa^  &c.  demised  :  such  rent  to  be  reserved  to  the  crown^ 

(V)  Smith  V.  Poddiogton,  1  Cr.         («)  Ck>m   Dig.     QnaU  (6.  3.) 
1^  Jervis,  445 ;  1  Tyrw.  309. 
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its  heirs  and  successors.  Where,  however,  the  greatest 
part  of  the  yearly  value  of  such  crown  lands  consists  in 
buildings  wanting  to  be  repaired  or  re-edified,  there,  in  order 
to  encourage  the  rebuilding  or  reparation  of  the  same,  the 
lease  may  be  extended  to  fifty  years,  or  three  lives  from  the 
date  or  making  thereof,  under  the  like  provisions  as  leases  for 
thirty-one  years,  (y)  And  by  the  several  acts  relative  to 
Regent  Street,  Charing  Cross,  the  Strand,  and  the  site  of 
Carlton  Palace,  the  Commissioners  of  Woods  and  Forests^ 
with  the  consent  of  the  Treasury,  are  empowered  to  grant 
leases  for  any  term  not  exceeding  ninety-nine  years.  («) 

By  municipal        By  the  5  &  6  Wm.  4,  c.  76,  being  **  an  act  to  provide  for 
pursuant  to  5     the  regulation  of  Municipal  Corporations  in  England  and 
k  6  Wm.  A,      ^^les,"  it  is  enacted,  (a)  that  it  shall  not  be  lawful  for  the 
council  of  any  body  corporate  to  be  elected  under  that  act, 
to  sell,  mortgage,  or  alienate  the  lands,  tenements,  or  here- 
ditaments of  the  said  body  corporate  or  any  part  thereof^ 
except  in  pursuance  of  some  covenant,  contract,  or  agree- 
ment bond  fide  made  or  entered  into,  on  or   before  the 
dth  day  of    June,    1835,   by  or  on  behalf   of  the   body 
corporate  of   any  borough,    or  of  some    resolution    duly 
entered  in  the  corporation  books  of  such  body  corporate, 
on  or  before  the  said  dth  day  of  June,  or  to  demise  or  lease, 
(except  in  pursuance  of  some  covenant,  contract,  or  agree- 
ment bond  fide  made  or  entered  into,  on  or  before  the  said 
5th  day  of  June,  by  or  on  behalf  of  such  body  corporate,  or 
in  pursuance  of  some  resolutions  duly  entered  in  the  cor- 
poration books  of  such  body  corporate  on  or  before  the  said 
5th  day  of  June,  except  in  the  cases  thereinafter  mentioned,) 
any  lands,  tenements,  or  hereditaments  of  such  body  cor- 
porate, or  any  part  thereof,  or  to  enter   into  any    new 
covenant,  contract,  or  agreement,  except  in  the  cases  there- 
inafter mentioned  for  demising  or  leasing  any  such  lands, 
tenements,  or  hereditaments,  or  any  part  thereof  for  any 
term  exceeding  thirty-one  years  from  the  time  when  such 

(y)  1  Ann.  at.  1,  c.  7.  as.  5, 6.  7  G.  IV.  c.  V^  and  9  G.  4,  c.  70. 

iz)  See  53  G.  III.  c.  121,  s.  34.         (a)  See  94. 
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lease  shall  be  made,  or  if  made  in  pursuance  of  a  previous 
agreement  then  from  the  time  when  such  agreement  shall 
have  been  entered  into,  and  in  every  lease  which  the  said 
council  b  not  thereby  restrained  from  making,  there  shall 
(except  in  the  cases  thereinafter  mentioned,}  be  reserved 
and  made  payable  during  the  whole  of  the  term  thereby 
granted,  such  clear  yearly  rent  as   to   the    council   shall 
appear  reasonable,  without  taking  any  fine  for  the  same: 
Provided,  neyertheless,  that  in  every  case  in  which  such 
Goandl  shall  deem  it  expedient  to  sell  and  alienate,  or  to 
demise  and  lease  for  a  longer  term  than  thirty-one  years,  or 
upon  different  terms  and  conditions  than  those  thereinbefore 
nendoned,  any  of  the  said  lands,  tenements,  or  heredita- 
ments, it  shall  be  lawful  for  such  council  to  represent  the 
circumstances  of  the  case  to  the  lords'  commissioners  of  the 
treasury;   and  it  shall   be  lawful    for  such    council  with 
the  approbation  of  the  said   lords'  commissioners,  or  any 
three  of  them,  to  sell,  alienate,  and  demise  any  of  the  lands, 
tenements,  and  hereditaments  of  the  said  body  corporate  in 
such  manner,  and  on  such  terms  and  conditions  as  shall 
have  been  approved  by  the  said  lords'  commissioners :  Pro- 
vided always,  that  notice  of  the  intention  of  the  council  to 
make  such  application  as  aforesaid,  shall  be  fixed  on  the 
outer  door  of  the  tovm  hall,  or  in  some  public  and  con- 
spicuous place  within  the  borough  one  calendar  month,  at 
least,  before  such  application,  and  a  copy  of  the  memorial 
intended  to  be  sent  to  the  said  lords'  commissioners,  shall 
be  kept  in  the  town  clerk's  ofBce  during  such  calendar 
month,  and  be  freely  open  to  the  inspection  of  every  burgess 
at  all  reasonable  hours  during  the  same. 

In  reference  to  this  section,  it  may  be  sufficient  to  remark, 
that  care  must  be  taken  to  comply  with  all  the  requisites  of 
the  statute  in  respect  of  the  notice  to  be  given  prior  to  the 
application  to  the  treasury. 

The  statute  further  provides,  (6)  that  in  all  cases  in  which 

(6)  Sec.  95. 
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any  body  corporate  shall,  on  the  5th  day  of  June,  1835, 
have  been  bound  or  engaged  by  any  covenant  or  agree- 
menty  express  or  implied,  or  have  been  enjoined  by  any 
deedy  will,  or  other  document,  or  have  been  sanctioned  or 
warranted  by  ancient  usage,  or  by  custom,  or  practice,  to 
.    make  any  renewal  of  any  lease  for  years  or  for  life,  or 
lives,   or  for  years  determinable  with  any  life  or  lives,  at 
any  fixed  or  determinate,  or  known  or  accustomed  period^ 
or  after  the  lapse  of  any  number  of  years,  or  on    the 
dropping   of  any  life   or    lives,    and    years    determinable 
after  the  lapse  of  any  number  of  years  at  a  fine  certun,  w 
under  any  special  or  specific  terms  or  conditions,  and  also  in 
all  cases  in  which  any  body  corporate  shall  theretofore  have 
ordinarily  made  renewal  of  any  lease  for  years,  or  for  life  or 
lives,  or  for  years  determinable  with  any  life  or  lives,  at  any 
fired  or  determinate,  or  known  or  accustomed  period,  or 
after  the  lapse  of  any  number  of  years,  or  upon  the  dropping 
of  any  life  or  lives  upon  the  payment  of  an  arbitrary  fine, 
it  shall  be  lawful  for  the  council  of  such  borough  to  renew 
such  lease  for  such  term  or  number  of  years,  either  abso- 
lutely or  determinable  with  any  life  or  lives,  or  for  such  life 
or  lives,  and  at  such  rent,  and  upon  the  payment  of  such 
fine  or  premium  either  certain  or  arbitrary,  and  with  or 
without  any  covenant  for  the  future  renewal  thereof,  as  such 
body  corporate  could  or  might  have  done  in  case  that  act 
had  not  been  passed.     And  further,  (e)  that  in  any  of  the  in- 
stances thereinafter  mentioned,  it  shall  be  lawful  for  the 
council,  firom  time  to  time,  to  demise  and  lease,  or  to  enter 
into  any  contractor  agreement  for  demising  and  leasing  any  of 
the  said  lands,  tenements,  or  hereditaments  to  any  person, 
body  politic,  corporate,  or  collegiate,  for  any  term  not  ex- 
ceeding seventy-five  years  from  the  time  of  making  such 
lease  or  agreement,  (that  is  to  say)  of  tenements  or  here^ 
ditaments,  the  greater  part  of  the  yearly  value  of  which 
shall,  at  the  time  of  making  the  lease  or  agreement  consbt 
of  any  building  or  buildings,  of  land  or  ground  proper  for 

(e)  Ssc.  96. 
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the  erection  of  any  houses  or  other  buildings  thereupon, 
with  or  without  gardens,  yards,  curtilages,  or  other  ap» 
partenances  to  be  used  therewith,  and  where  the  lessee  or 
mtended  lessee,  shall  covenant  or  agree  to  erect  a  building 
or  bufldings  thereon,  of  greater  yearly  value  than  such  land 
or  ground,  of  land  or  ground  proper  for  gardens,  yards, 
curtilages,  or  other  appurtenances  to  be  used  with  any  other 
house,  or  other  building  erected,  or  to  be  erected  on  any 
such  ground  belonging  either  to  such  body  corporate,  or  to 
any  other  proprietor,  or  proper  for  any  other  purpose  cal- 
culated to  afford  convenience  or  accommodadon  to  the  oc- 
cupiers of  any  such  house  or  building. 

Several  statutes,  known  as  the  enabling  and  disabling  Entblmgaiid 
statutes,  have  at  different  times  been  passed  for  the  regula-  tatat.  ^ 
tion  of  leases  granted  by  ecclesiastical  corporations  and 
others.  But  before  proceeding  to  the  consideration  of  these 
statutes,  it  may  be  advisable  to  direct  the  reader's  attention 
to  some  acts  recently  passed,  which,  have  for  the  present, 
placed  restrictions  on  leases  by  ecclesiastical  persons, 
with  a  view  to  an  ulterior  alteration  of  the  law  on  this 
subject 

By  an  act  of  the  6  &  7th  years  of  Wm.  IV.  c  SO,  entitled  Statate  of  6  & 
"  an  act  for  imposing  certain  restrictions  on  the  renewal  of  muictionfoo  ' 
leases  by  eoclesiaslical  persons."    After  reciting  that  it  was  '^''*^^^ 
expedient  that  such  provision  as  was  thereinafter  contained 
should  be  made  respecting  the  granting  of  ecclesiastical 
leases  it  is  enacted.  That  after  the  passing  of  that  act  no 
archbishop   or  bishop,   ecclesiastical  corporation,  sole    or 
aggregate,  dignitary,  canon,  or  prebendary,  or  other  spiritual 
person,  nor  any  master  or  guardian  of  any  hospital,  shall 
grant  any  new  lease  of  any  house,  land,  tithes,  or  other  here- 
ditaments,  parcel  of  the  possessions  of  his  or  their  see, 
chapter,  dignity,  canonry,  prebend,  benefice,  or  hospital,  &y 
way  of  renewal  of  any  lease,  which  shall  have  been  pre- 
viously granted  of  the  same  for  two  or  more  lives,  until  one 
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or  more  of  the  persons,  for  whose  lives  such  lease  shall 
have  been  so  made,  shall  die,  and  then  only  for  the  sur- 
▼iying  lives  or  life  and  for  such  new  life  or  lives,  as  together 
with  the  life  or  lives  of  such  survivor  or  survivors  shall 
make  up  the  number  of  lives,  not  exceeding  three  in  die  whole, 
for  which  such  lease  shall  have  been  so  made  as  afore- 
said; and  that  where  any  such  lease  shall  have  been  granted 
for  forty  years,  no  such  archbishop,  ficc,  shall  grant  any  new 
lease  by  way  of  renewal  of  the  same,  until  fowrteen  years 
of  such  lease  shall  have  expired,  and  that  where  any 
such  lease  shall  have  been  made  as  aforesaid  for  thirty 
years,  no  such  archbishop,  &c.,  shall  grant  any  new  lease  by 
way  of  renewal  of  die  same,  until  ten  years  of  such  lease 
shall  have  expired,  and  where  any  such  lease  shall  have 
been  granted  (or  twenty-one  years,  no  such  archbishop,  &c., 
shall  grant  any  new  lease  by  way  of  renewal  of  the  same, 
or  (in  the  case  of  archbishops  or  bishops)  concurrently  there- 
with, until  senen  years  of  such  lease  shall  have  expired, 
and  that  where  any  such  lease  shall  have  been  granted  for 
years,  no  such  archbishop,  &c.,  shall  grant  any  lease  by  way  of 
renewal  of  the  same,  or  otherwise  for  any  life  or  lives,  any 
law,  statute,  or  custom  to  the  contrary  notwithstanding. 

And  farther,  That  when  any  archbishop,  bbhop,  eccle- 
siastical corporation,  sole  or  aggregate,  dignitary,  canon,  pre- 
bendary, spiritual  person,  master  or  guardian,  shall  there- 
after grant  any  renewed  lease  of  any  house,  land,  tithes,  or 
other  hereditaments,  parcel  of  the  possessions  of  his  or  thdr 
see,  chapter,  dignitary,  canonry,  prebend,  benefice,  or  hospital, 
such  lease  shall  contain  a  reeital  (d)  or  statement,  in  the 
case  of  a  lease  for  lives,  setting  forth  the  names  of  die  several 
persons  named  as  cestm  que  me  in  the  then  last  preceding 
lease  of  the  same  premises,  and  stating  which  of  such  persons, 
if  any,  is  or  are  then  dead,— or  for  whose  life  that  of  some 
other  person  has  been  exchanged  by  virtue  of  the  proviso 

{d)  As  to  this,  9eo  Act  of  Purliament,  6  &  7  Wm.  4,  c.  64.  Infn, 
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contained,  and  in  ease  of  a  lease  for  yean, 
setting  forth  for  what  term  of  years,  the  last  preceding  lease 
of  the  same  premises  was  granted,  and  how  much  of  such 
term  had  then  expired,  and  how  much  remained  to  come  and 
unexpired,  every  such  recital  or  statement  shall,  so  far  as 
relates  to  the  validity  of  the  lease  so  to  be  granted,  as  afore- 
said, be  deemed  and  be  taken  to  be  conclusive  evidence  of 
the  truth  of  the  matter  so  recited  or  stated. 

And  further,  that  if  any  person  shall  execute  any  such 
lease  or  any  counterpart  thereof,  knowing  such  recital  or 
itstement,  or  any  part  thereof  to  be  false,  or  shall  wil- 
fully introduce  or  cause  to  be  introduced,  or  aid  or  assbt 
in  mtrodttdng  any  such  recital  or  statement  into  any  such 
lease,  knowing  the  same  or  any  part  thereof  to  be  false, 
or  shall  prepare  or  ingress,  or  cause  to  be  prepared  or 
ingrosaed,  any  lease  or  counterpart  of  a  lease  containing  any 
such  fidse  recital  or  statement  as  aforesaid,  knowing  the  same 
or  any  part  thereof  to  be  false,  every  i^erson  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and  every  person  so  offending,  shall,  in  addition  to  any 
punishment  to  which  he  may  be  liable,  forfeit  and  pay  to  any 
person,  suing  for  the  same,  the  full  sum  of  ^500,  or  at  the 
option  of  such  person,  five  years'  improved  annual  value  of 
the  hereditaments  comprised  in  such  lease. 

But  it  is  provided,  that  in  cases  where  it  shall  be  cer- 
tified in  manner  thereinafter  mentioned,  that  for  ten  years 
then  last  past,  it  had  been  the  usual  practice  (such  practice 
ha?ing  in  the  case  of  a  corporation  sole  commenced  prior  to 
the  time  of  the  person  for  the  time  being  representmg  such 
corporation,)  to  renew  such  leases  for  forty,  thirty,  or  twenty- 
one  years  respectively  at  shorter  periods  than  fourteen,  ten, 
or  seven  years  respectively,  nothing  therein  contained  shall 
prevent  any  archbishop,  bishop,  ecclesiastical  corporation, 
sole  or  aggregate,  dignitary,  canon,  prebendary,  spiritual 
perKMi,  master  or  guardian,  from  granting  a  renewed  lease, 
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conformably  to  such  usual  practice^  provided  that  such  usual 
practice  shall  be  made  to  appear  to  the  satisfaction  of  the 
archbishop  of  the  province,  in  the  case  of  a  lease  granted  by 
such  archbishop,  or  by  a  bishop,  and  in  the  case  of  a  lease 
granted  by  any  other  corporation  or  person,  to  the  satisfac- 
tion of  such  archbishop,  and  also  of  the  bishop,  having 
jurisdiction  over  such  corporation  or  person,  and  shall, 
before  the  granting  of  such  lease,  be  certified  in  writing, 
under  the  hand  of  the  archbishop  in  the  one  case,  and  of  the 
archbuhop  and  bishop  in  the  other  case;  the  certificate  so 
signed  by  an  archbishop  only,  to  be  afterwards  deposited  in 
the  registry  of  such  archbishop,  and  the  certificate  so  signed 
by  an  archbishop  and  also  by  a  bishop,  to  be  afterwards 
deposited  in  the  registry  of  such  bishop,  which  certificate 
shall  be  conclusive  evidence  of  the  facts  thereby  certified. 

And  it  is  further  provided,  that  nothing  therein  con- 
tained shall  prevent  any  archbbhop,  bishop,  ecclesiastical 
corporation,  sole  or  aggregate,  dignitary,  canon,  prebendary, 
spiritual  person,  master  or  guardian,yroiii  exchanging  any 
life  or  lives  in  being,  for  which  any  lease  shall  have  been 
granted  as  aforesaid,  and  accordingly  granting  any  renewed 
lease,  with  a  view  to  effectuate  such  exchange  of  a  life  or 
lives,  provided  that  the  same  shall  be  approved  of  (in  the 
case  of  an  archbishop)  by  the  Sovereign  in  council,  or  (in  the 
case  of  a  bishop)  by  the  archbishop  of  the  province,  or  (in 
the  case  of  any  inferior  corporation  or  person)  by  the  arch- 
bishop of  the  province  and  bishop  of  the  diocese ;  such  ap- 
probation, when  required,  to  be  given  by  the  Sovereign  in 
council,  to  be  testified  by  the  president  of  the  council,  certify- 
ing on  the  renewed  lease  to  be  granted  as  aforesaid  such  ap- 
probation, and  in  all  other  cases,  to  be  testified  by  the  person 
or  persons,  whose  approval  is  thereby  required,  certifying 
on  such  renewed  lease,  his  or  their  approbation  of  the  same* 

And  further,  that  nothing  in  the  said  act  contained  shall 
prevent  any  grants  or  renewals  of  leases,  which  may  have 
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been  authorized  by  acts  of  parliament,  specially  relating  to 
the  particular  estates  demised  by  such  leases. 

And  that  nothing  in  the  said  act  contained  shall  prevent 
a  lease  from  being  granted,  with  a  view  to  confirm  any  title 
or  otherwise,  for  the  life  or  lives  of  the  same  person  or  per- 
sons, or  for  the  lives  or  life  of  the  survivors  or  survivor  of 
them,  or  for  the  same  term  of  years,  and  commencing  at  the 
same  period,  as  the  lease  last  granted  for  a  life  or  lives,  or  a 
term  of  years  respectively. 

And  further,  that  no  lease,  not  authorized  by  the  laws  and 
statutes  then  in  force,  shall  be  rendered  valid  by  anything 
in  the  said  act  contained. 

And  it  is  further  enacted,  that  if  any  lease,  contrary  to 
the  said  act,  shall  have  been  granted  since  the  first  day  of 
March,48S6,  or  shall  be  granted  after  the  passing  of  the 
said  act,  every  such  lease  shall  be  void  to  all  intents  and 
purposes  whatsoever,  provided  that  nothing  in  the  said  act  con- 
tained shall  be  deemed  or  taken  to  affect  any  lease  granted, 
or  to  be  granted  pursuant  to  any  covenant  or  agreement 
entered  into  previously  to  the  first  day  of  March,  1836. 

By  another  act,  passed  in  the  same  session,  {e)  entitled  **  an  ^^^f^^7 

act  to  explain  and  amend  an  act,  passed  in  this  present  session  Wm.  4,  c.  64. 

of  parliament,  for  imposing  certain  restrictions  on  the  renewal 

of  leases  by  ecclesiastical  persons,"  after  reciting  that  doubts 

had  been  entertained,  whether  leases  granted  since  the  said 

first  day  of  March   in  the  then  year,  or  to  be  thereafter 

granted  by  any  archbishop,  bishop,  ecclesiastical  corporation, 

sole  or  aggregate,  dignitary,  canon,  prebendary,   spiritual 

person,  master  or  guardian,  and  which  did  not  contain  such 

recital  or  statement  as  aforesaid,  were  not  made  absolutely 

void  by    the    aforesaid    enactment,  and  it  was  expedient 

that  all  such   doubts  should  be   removed ;   it  is  enacted, 

(e)  Cap.  64. 
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that  no  lease  granted,  or  to  be  thereafter  granted,  by  any 
archbishop,  bishop,  ecclesiastical  corporation,  sole  or  aggre- 
gate, dignitary,  canon,  prebendary,  spiritual  person,  master 
or  guardian,  shall  be  deemed  or  taken  to  be  void  under  the 
provisions  of  the  said  act,  by  reason  Ofdy  of  its  not  contain- 
ing such  recital  or  statement  as  therein  mentioned^  provided 
always  that  whenever  any  archbishop,  bishop,  ecclesiastical 
corporation,  sole  or  aggregate,  dignitary,  canon,  prebendary, 
spiritual  person,  master  or  guardian,  shall  thereafter  grant 
any  renewed  lease  of  any  manor,  messuage,  land,  tithes,  or 
hereditaments,  parcel  of  the  possessions  of  his  or  their  see, 
chapter,  dignity,  canonry,  prebend,  benefice,  or  hospital,  and 
such  lease  shall  contain  such  recital  or  statement,  as  in  the 
said  act  was  mentioned ;  every  such  recital  or  statement 
shall  so  far  as  relates  to  the  validity  of  the  lease  so  to  be 
granted,  be  deemed  and  taken  to  be  conclusive  evidence  of 
the  truth  of  the  matter  so  recited. 


Leaaetbyec- 
clfltiaitical  cor' 
pontions  0ol« 
at  common 
law. 


By  the  common  law,  ecclesiastical  corporations  sole,  as 
bishops,  deans,  archdeacons,  prebendaries,  precentors,  chan- 
cellors, parsons,  and  vicars,  seised  of  lands  and  tenements  in 
dieir  corporate  right,  might,  with  the  consent  and  confirma- 
tion of  such  persons  as  the  law  required,  have  made  leases 
for  lives  or  years,  which  would  be  good  and  binding  upon 
their  successors,  (a) 


Enabliog 
•tatiiteof32 
Hen.  8,  c.  28. 


By  the  statute  8S  Hen.  VIII.  c.  28,  which  is  an  enabling 
statute,  all  persona  seised  of  lands  in  fee  simple  in  right  of 
their  churches,  {with  the  exception  of  parsons  and  vicars,) 
are  allowed  to  make  leases  by  deed  indented  for  three  lives, 
or  one  and  twenty  years,  without  the  confirmation  of  any 
person  whatever ;  provided  they  conform  to  certain  proviuons, 
which  are  the  same  as  those  imposed  upon  the  leases  of  tenant 
in  tail  made  pursuant  to  that  statute.  (6) 


by 

•eclenattical 
coporationi 
aggregate  at 
common  law. 


All  ecclesiastical  corporations  aggregate,  were  competent 


(a)  Co.  Lit.  44.  a. 


{b)  Vide  tupra^  page  28. 
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at  oommon  law  to  make  what  leases  they  thought  fit|  without 
the  coofimiation  of  any  person*  (c) 

And  in  like  manner  eleemosynary  corporations,  as  masters  And  eleemoty- 
ind  ibUows  of  colleges,  masters  of  hospitals  and  their  breth-  tions  at  com-' 
rail  had  the  power  of  leasing  their  lands  for  as  long  a  period  ^^  '^* 
18  they  pleased,  (d) 

The  inconveniences  attending  such  power,  and  the  fre- 
quent impo?erishment  of  the  successors  by  its  abuse,  have 
ghren  rise  to  various  enactments  of  the  legislature,  being  thie 
disabling  statutes,  whereby  restraint  is  imposed  upon  the 
leases  of  three  classes  of  persons. 

First  in  order  is  the  statute  1  Elizabeth,  c.  19,  which  ap-  Restnuiiiii| 
plies  solely  to  archbishops  and  bishops ;  by  the  fifth  section  c.  19,  on  arch- 
of  which  all  leases  of  archbishops  or  bishops  (whether  con-  ^^^^/^ 
finned  or  not)  of  lands,  holden  in  their  corporate  right,  for 
move  than  three  lives,  or  twentyone  years,  to  begin  from 
the  making  thereof,  or  for  less  than  the  old  accustomed 
yeaily  rent,  are  made  absolutely  void;  excepting  such  leases 
as  are  made  to  the  crown :  an  exception  which  is  removed 
by  die  statute  1  James  I.  c.  3,  by  which  mil  grants,  leases 
and  conveyances  of  church  possessions,  made  by  archbishops 
or  bishops  to   the  crown,  are   declared  to  be  absolutely 
n»d.(^) 

The  Stat.  IS  Elisabeth,  c.  10,  imposes  the  above  mentioned  13  EKi.  c  10. 
restriction  of  the  statute  1  Elizabeth  upon  all  spiritual  cor- 
porations, whether  sole  or  aggregate,  and  also  upon  all  elee- 
loosynary  corporations ;  who  are  thereby  prohibited  from  de- 
mising any  of  their  corporate  possessions  for  longer  than 
twenty-one  years,  or  three  lives ;  or  for  less  than  the  old 
accustomed  rent     By  this  statute  all  leases  not  conformable 

(e)  Co.  lit.  44.  0.  in  the  enabling  and  disabling  sta- 

id)  Ibid.  tntet. 

(0  Copyhold  lands  are  not  with* 
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to  its  provisions  are  declared  to  be  absolutely  void.  It  has, 
however^  been  frequently  held  that  such  leases  are  good 
during  the  life  of  the  lessor,  {/)  and  even  after  the  lessor's 
death  they  are  not  void,  but  only  voidable,  and  may  be  con- 
firmed by  his  successor,  {g)  But  by  the  statute  14  Elizabeth, 
14  Elix.  c.  11.    c.  11,  s.  17.  19,  the  restraint  of  this  last  statute  is  removed 

from  such  houses  with  appurtenant  grounds  of  spiritual  and 
eleemosynary  corporations  as  may  be  situate  and  lying 
within  cities,  boroughs,  towns  corporate,  or  market  towns ; 
and  such  houses  and  grounds  may  be  leased  for  the  term 
of  forty  years;  provided,  1.  that  such  house  be  not  the 
capital  mansion-house  of  such  spiritual  person,  and  that  the 
ground  to  be  let  therewith  do  not  exceed  ten  acres ;  2.  that 
the  lease  be  made  in  possession,  and  not  in  reversion ;  3.  that 
not  less  than  the  accustomed  yearly  rent  be  reserved ;  and, 
4.  that  the  lessee  be  charged  with  reparations.  This 
statute  being  only  intended  to  alter  the  restrictions  laid  on 
by  the  statute  13  Eliz.  does  not  extend  to  archbishops  and 
bishops  within  1  Eliz. 

18  Eiu.  c.  11.  The  statute  18  Eliz.  ell,  which  did  not  afiect  the  first 
Eliz.  (A)  reciting  the  restraining  act  of  the  IS  Eliz.  and 
that  the  estates  of  spiritual  persons  had  been  demised  by 
leases,  made  to  begin  long  before  former  leases  of  the  same 
lands  had  expired,  enacts  that  all  leases,  made  where  the 
former  lease  shall  not  expire  or  be  surrendered  within  three 
years  from  the  making  of  the  new  one,  shall  be  absolutely 
void ;  as  well  as  all  bonds  and  covenants  for  the  renewal  of  the 

43  Elit.  c.  9.     same.     And  by  43  EHz.  c.  9,  s.  8,  all  judgments  had  for  the 

intent  to  have  and  enjoy  any  lease  contrary  to  these  statutes 
shall  be  void  in  the  same  manner  as  bonds  and  covenants  are 
appointed  to  be. 

(/)  Per  Bayley^J.,  in  Doe  dem.  John  Baptist  college  to   let  the 

Bryan  v.  Banks,  4  B.  &  A.  407.  manor  of  Rfield,  in  Orfordshire, 

iff)  Per  Holroyd,  J.,  in  Edwards  to  the  kindred  of  their  founder, 

9.  Dick,  4  B.  &  A.  217.  SirT.  White,  for  ninety-nine  years, 

(A)  This  statute  gives  licence  to  ss.  5,  6. 
the  president  and  scholars  of  St. 
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The  power  of  leasing  lands  belonging  to  hospitals,  and  39  EHz.  c.  5, 
bouses  for  the  poor,  is  further  restrained  by  the  stat.  39  Eliz.  j^^g  leases  of 
c.  5,  s.  2,  which  enacts,  that  all  leases,  grants,  conveyances,  ^«*P*'*^  ^^^^ 
or  estates,  made  by  any  corporations  so  to  be  founded,  ex- 
ceeding the  number  of  twenty-one  years,  and  that  in  posses- 
sion, and  whereupon  the  accustomable  yearly  rent  or  more, 
by  the  greater  part  of  twenty  years  next  before  the  making 
of  such  lease,  shall  not  be  reserved,  and  yearly  payable,  shall 
be  void,  (i ) 

By  statute  39  &  40  Geo.  III.  c.  41,  it  is  enacted,  that  39  &  40  Geo. 
where  any  part  of  the  possessions  of  any  archbishop,  bishop,  apportionins 
master  and  fellows,  dean  and  chapter,  master  or  guardian  of  [hops^'&c' 
any  hospital,  or  any  other  person  or  persons,  or  body  or  !«»*«• 
bodies  politic  or  corporate,  having  any  ecclesiastical  living, 
shall  be  demised  by  several  leases  which  was  formerly  de- 
mised by  one  lease  under  one  rent ;  or  where  a  part  shall  be 
demised  for  less  than  the  ancient  rent,  and  the  residue  shall 
be  retained  in  the  possession  of  the  lessor ;  the  several  rents 
reserved  on  the  separate  demises  of  the  specific  parts  shall 
be  taken  to  be  the  ancient  rents  within  the  meaning  of  the 
stetutes  32  Hen.  VIII.  c.  28 ;  1  Eliz.  c.  19 ;  13  Eliz.  c.  10 ; 
and  14  EHz.  c.  11. 

But  that  "  no  demise  made  before  the  passing  of  the 
act  shall  be  valid,  unless  the  several  rents  reserved  upon  the 
separate  demises  of  separate  parts  of  tenements  accustom- 
ably  demised  under  one  lease,  or  if  part  be  reserved  in  the 
possession  of  the  lessor  or  lessors  unless  the  rent  reserved 
on  the  parts  demised,  shall  be  at  least  so  far  equal  to  the 
whole  amount  of  the  ancient  rent  or  rents,  that  the  part  not 
demised  shall  be  sufficient  to  answer  the  difference." 

By  section  3 :  it  is  declared,  that  "where  the  whole  of  such 
premises  shall  in  future  be  demised  in  parts,  the  aggregate 

(0  The  grants  of  ancient  offices  and  therefore  stand  as  at  common 
belonging  to  ecclesiastical  persons  law.  Bishop  of  Salisbury's  case,  10 
are  not  within  any  of  these  acts;      Rep.  61.  a. 

E 
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rents  reserved  shall  not  be  less  than  the  old  accustomed  rent; 
and  so  on  in  proportion,  where  a  part  shall  be  retained  in 
possession  by  the  lessor." 

By  subsequent  sections,  it  is  provided,  that  **  no  greater  pro- 
portion of  the  accustomed  rent  shall  be  reserved  by  any  se- 
parate lease  than  the  part  of  the  premises  demised  will  bear."* 

And  '^  where  any  specific  thing  shall  have  been  re- 
served by  the  lessor,  it  may  be  charged  on  a  competent 
part  of  the  premises ;  and  in  case  such  provision  shall  have 
been  made  for  payment  of  any  sum  of  money,  stipend,  &c. 
it  shall  be  deemed  lawful  if  the  lands,  &c.  charged  be  of 
greater  annual  value,  exclusive  of  the  rent  reserved.*' 

And  ''  no  lease  shall  be  confirmed  whereon  no  annual  rent 
is  reserved  to  the  lessors,"  &c. 

Section  7  provides,  that  '*  the  act  shall  not  authorise  the 
reservation  of  any  rent,  on  any  such  lease,  made  by  any 
master,  &c«  of  any  college,  in  any  other  manner  than  is  re- 
quired by  the  statute  18  EUs.  c.  6." 

By  sections  8  and  9:  it  is  provided,  that  **  where  payments 
have  been  reserved  to  vicars,  curates,  schoolmasters,  and  other 
persons  than  the  lessor,  provision  shall  be  made  in  leases  for 
the  future  payment  thereof  out  of  premisesof  three  times  the  an- 
nual value,  exclusive  of  the  rent ;  except  such  payment  depends 
only  on  the  will  of  the  person  granting  or  renewing  the  lease.** 

By  section  10 :  '*  persons  holding  such  leases  in  trust,  or 
granting  under-leases  of  specific  parts  under  covenants  of 
renewal,  may  surrender  them,  in  order  that  separate  leases 
may  be  granted  by  the  original  lessors  to  the  cestui  que 
trusts,  and  under-lessees,  on  reasonable  terms,  subject  to  the 
accustomed  rent,  &c.  and  every  such  surrender,  and  the 
new  leases  granted  thereupon^  shall  be  good  in  law  and 
equity,  notwithstanding  such  under-lessees  and  cestui  que 
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inuis  may  be  infants,  issue  unborn,  &c»,  or  other  incapaci- 
tated to  act  for  themselves ;  provided  such  new  leases  be  for 
their  benefit,  and  such  be  expressly  declared  in  the  body  of 
each  lease." 


In  addition  to  these  enactments,  which  apply  generally  to  Particalar 
leases  of  ecclesiastical  possessions,  there  are  others  which  ^l^er  n- 
only  afiect  particular  corporations.  Jututo?  ^^ 


statutes. 

For  by  the  statute  18  Eliz.  c.  6,  it  is  enacted,  that  no  isEliz.c.  6. 
leases  for  lives  or  years  shall  be  made  by  any  of  the  colleges  Yenities,^c. ' 
in  the  universities  of  Cambridge  or  Oxford,  or  by  the  col- 
leges of  Winehesier  or  Eton,  unless  one-third  of  the  old  rent 
be  reserved  in  wheat  or  malt ;  reserving  a  quarter  of  wheat 
fi>r  every  &.  8cf.,  or  a  quarter  of  malt  for  every  5^.,  and  for 
defimlt  thereof  in  ready  money  after  the  rate  of  the  best 
wheat  and  malt  in  the  markets  of  Cambridge,  Oxford,  Win- 
ckester  and  Windsor,  the  next  market  day  before  the  rent 
becomes  due.  And  all  leases,  collateral  bonds,  and  assur- 
ances, made  to  the  contrary,  are  declared  to  be  void,  (k) 

And  by  section  61  of  the  statute  of  S2  Cha.  II.  c.  1 1 ,  22  Cba.  n. 

c    11 

(passed  soon  after  the  great  fire  of  London),  the  dean  and  Dean'and 
chapter  of  St.  Paul's  are  enabled  to  make  a  lease  of  Newgate  f^^  ®^  ®** 
market,  and  the  churchyard  wall,  to  the  city  of  London, 
from  forty  years  to  forty  years  for  ever.  (2) 

From  all  which  statutes  the  law  must  now  be  taken  to  be,  The  geneni 
that  ecclesiastical  corporations  sole  and  aggregate,  and  elee-  statutes, 


in 
respect  of 


(fc)  TTie  rights  of  Magdalen  col-  colleges  from  this  statute,  2  Bl. 

kge,  Oiford,  to  lease  a  barn  caUed  Com.  322. 

Mmmeken  bam  in  Suueas,  and  of  St.  (I)   By  the  same  statute  s.  75, 

John's  Oxford,  to  lease  their  ma-  parsons  and  vicars  of  churches  de- 

Don  of  F^Uid,  Oa^fordskire,  to  any  stroyed  by  the  fire,  with  the  con- 

har  male  of  their  founder,    are  sent  of  their  patrons  and  the  ordi- 

ored  by  sections  2  and  3.     See  nary,  were  empowered  to  let  their 

Mr.  Justice  Blackstone's  observa-  glebe  land  on  building  leases  for 

tMms  OD  the  advantages  derived  to  any  term  not  exceeding  forty  years. 

E  2 
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mosynary  corporations^  have  the  power  of  demising  their 
lands,  subject  to  the  regulations  of  the  above  statutes. 

^'  i^^ti^L  And,  1.  Archbishops,  bishops,  and  other  spiritual  persons, 
corporations  seised  of  lands  in  fee-simple  in  right  of  their  churches,  (ex- 
cepting parsons  and  vicars),  may  make  leases  of  such  lands 
for  twenty-one  years,  or  three  lives,  without  the  confirmation 
of  any  other  person,  provided  they  follow  the  provisions  of 
the  statute  32  Hen.  VIIL  c.  28. 

But  where  archbishops  and  bishops  do  not  follow  the 
provisions  of  the  statute  32  Hen.  V III.  c.  28,  then  they  may 
make  leases  for  twenty-one  years,  or  three  lives,  but  for  no 
longer  period,  with  the  confirmation  of  their  deans  and  chap- 
ters, so  that  they  pursue  the  provisions  of  the  statute  1  Eliz. 
c.  19. 

All  other  ecclesiastical  corporations  sole,  including  par- 
sons  and  vicars,  may  make  leases  with  confirmation  for  the 
like  period,  following  the  provisions  of  the  statutes  1  Elis. 
c.  19;  13  Eliz.  c.  10;  and  18  Eliz.  c.  11.  But  for  no 
longer  period  can  they  lease  their  church  lands ;  excepting 
houses  in  cities  and  towns,  with  not  more  than  ten  acres  of 
ground,  which  they  may  lease  for  forty  years,  according  to 
the  provisions  of  the  statute  14  Eliz.  c.  11,  ss.  17  and  19 ;  (m) 
a  licence  which  does  not  extend  to  archbishops  and  bishops ; 
because  they  are  not  restrained  by  the  statute  13  Eliz.,  and 
the  statute  14  Eliz.  is  declared  only  to  apply  to  persons 
restrained  by  that  statute. 

The  13  Eliz.,  14  Eliz.,  and  18  Eliz.  are  to  be  read  to- 
gether, as  forming  one  law,  and  it  must  be  held,  that  when 
leases  or  houses,  which  are  exempted  out  of  the  13  Eliz.,  by 
the  next  statute  (the  14  Eliz.)  do  not  observe  the  provisions 
of  the  18  Eliz.,  they  fall  within  the  enactment  of  the  13 
Eliz.,  and  are  made  void  thereby ;  or  in  other  words,  a  lease 

(m)  Crane  r.  Taylor,  Hob.  269. 


CHAP.  III.]     Persons  who  may  make  demises.  63 

not  warranted  by  the  14  Eliz.  remains  restricted  by  the 
IS  Eliz.y  which  makes  leases  against  that  act  void,  unless 
sanctioned  by  the  1 8  Eliz. ;  thus,  a  lease  (n)  by  a  yicar, 
confirmed  by  the  patron  and  ordinary,  of  messuages  in  the 
dty  of  London,  of  which  the  dwelling-house  of  the  vicar 
fonned  no  part,  and  the  ground  demised  was  less  than  ten 
acres  (being  within  the  terms  of  the  14  £liz.)i  granted  for 
twenty-one  years  from  the  date  of  the  lease,  at  a  time  when 
a  former  lease  of  the  same  premises  granted  for  forty  years, 
under  the  14  Eliz.  was  in  being,  but  within  three  years  of  its 
expiration  was  held  not  void  under  any  of  the  restraining 
acts  of  Elizabeth, — that  is,  it  was  not  within  the  14  of  Eliz., 
and  was  in  compliance  with  the  13  of  Eliz.,  and  not  contrary 
to  the  18  of  Eliz. 

In  order,  however,  to  make  the  leases  of  bishops  and  Ecclesiastical 
others  of  the  clergy  binding  upon  the  successors,  it  is  ne-  have  been  duly 
cessary  that  the  lessor  should  have  been  regularly  inducted  uidocted. 
into  the  benefice,  in  right  of  which  his  lease  is  to  be  made. 
For  if  a  man  appointed  to  a  bishoprick  be  not  ordained  and 
consecrated  (as,  it  is  said,  was  frequently  the  case  in  the 
reign  of  Edward  VI.)  his  leases,  though  confirmed  by  the 
dean  and  chapter^  will  not  bind  his  successors,  (o)  And, 
in  like  manner,  it  is  necessary  that  the  parson  or  vicar 
makmg  a  lease  should  have  been  regularly  instituted  and 
inducted  into  his  benefice  in  order  to  bind  his  successor.— 
But  it  seems  to  be  quite  sufficient  that  he  should  be  parson 
de  facto ;  and  that  any  defect  in  his  title  or  his  institution 
and  induction  will  not  affect  his  leases.  Therefore,  it  is 
no  ground  to  avoid  a  lease  properly  confirmed^  that  he  was 
under  age  when  he  made  the  lease ;  provided  he  have  been 
regularly  admitted  to  the  benefice ;  his  non-age  being  im- 
material for  the  acts  he  does  in  his  corporate  capacity,  (p) 
Neither  will  the  circumstance  of  his  being  a  layman,  and 

(«)  Vivian  V.  Blombeig,  3  Bing.  Bickley,  Plowd.  528. 
N.  S.  31 1.     7  Snn.  648.  {p)  Bro.  Abr.  A^e,  pi.  80.    Bac. 

(o)  Bro.   Abr.    Lea$ei,  pL  68.  Abr.  Leates,  (F). 
/         Bw.  Abr.  Leates,  (F).     Hare  v. 
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not  a  priestf  avoid  the  lease^  (even  though  he  be  afterwards 
deprived  on  that  account,)  provided  he  have  been  regularly 
instituted  and  inducted,  and  the  lease  be  properly  con- 
firmed, {q)  And  by  the  stat.  1  William  and  Mary,  c.  16,  s.  3, 
a  lease  by  a  beneficed  person  shall  not  be  avoided  merely  on 
account  of  his  having  been  simoniacally  presented;— provided 
such  lease  be  granted  bond  fide  for  a  valuable  consideration, 
and  without  the  lessee's  knowledge  of  the  simony. 

But  where  the  church  is  full,  and  another  parson  b  insd- 
tuted  and  inducted  to  the  same  church,  and  the  latter  makes 
a  lease,  which  b  properly  confirmed,  still  the  lease  will  be 
void ;  for  the  lessor  was  not  the  real  parson,  (r) 

Upon  the  accession  of  Queen  Mary  to  the  throne  of  Eng- 
land, John  Bcde,  who,  in  the  reign  of  king  Edward  VI.  had 
been  consecrated  bbhop  of  Ossory^  retired  into  Germany^  to 
avoid  the  persecution  of  the  reigning  queen,  on  account  of 
his  having  been  a  zealous  opposer  of  Popery.  The  queen, 
treating  this  secession  as  an  avoidance  of  his  bbhoprick, 
though  Bale  had  never  been  deprived,  sent  her  conge 
i elite  to  the  dean  and  chapter  in  favour  of  one  Tamnery^ 
who  was  thereupon  consecrated  bbhop. — Upon  the  death  of 
Mary,  Bale  returned  firom  Germany^  and  three  years 
afterwards  died.  Aftier  his  death.  Tannery  made  a  lease 
for  one  hundred  years,  (which  was  confirmed  by  the  dean 
and  chapter,)  and  died.  Upon  his  death,  a  new  bishop 
having  been  appointed  and  consecrated,  an  ejectione  fimug 
was  brought  against  Tannery's  lessee  by  the  successor,  on 
the  ground  that,  as  Tannery  had  been  consecrated  in  the 
lifetime  of  the  real  bishop,  who  had  never  been  deprived, 
the  lease  was  void.  ,  The  case  having  been  argued  in  the 
King's  Bench  in  Ireland,  judgment  was  thereupon  given  by 
two  judges  against  the  chief  justice  ;  and  thb  judgment  was 
afterwards,  upon  writ  of  error,  affirmed  by  the  unanimous 

(9)  Costard  v.  Winder,  Cro.  Ells.      Comb,  202. 
775.    S.  C.  Moore,  606.    I  Rol.         (r)  Year  book,  9  Hen.  VI.  34.  a. 
Abr.  476.1.  45.  Dr.  Harscot'g  case,      1  RoL  Abr.  477. 1.  3. 
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opinion  of  the  court  of  King*s  Bench  in  England,'  and  it 
WIS  there  resolved  that»  though  the  judicial  and  ministerial 
acts  of  Tatmerjf  would  have  been  good,  yet  he  could  not  be 
considered  the  lawful  bishopi  so  as  to  bind  his  successor  by 
bis  leases,  (s) 


By  the  Land  Tax  Redemption  Act,  4a  Geo.  III.  c.  116, 
it  is  provided,  (/)  that  when  the  land  tax  shall  be  redeemed 
by  any  bishop,  or  other  ecclesiastical  corporation,  with 
monies  raised  for  such  purpose,  by  virtue  of  any  of  the 
powers  or  provisions  of  the  act ;  such  land  tax  shall  be  con- 
sidled  as  yearly  rent  payable  to  such  bishop  and  his  suc- 
cessors, over  and  above  the  reserved  rent,  (if  any,)  during 
the  demise  existing  at  time  of  such  sale,  and  shall  be  re- 
covered and  paid  as  such,  and  the  land  tax  so  redeemed, 
shaD  in  aU  fiUure  demises  of  such  lands,  be  added  to  the 
ancient  and  accustomed  yearly  rent  reserved ;  and  be  made 
payable  during  the  term  granted  by  such  demises,  and  shall 
be  reserved  and  made  payable  as  such  accustomed  yearly  rent 
during  the  term  to  be  granted  as  aforesaid,  and  shall  be  re- 
coverable as  such  accustomed  rent,  by  the  like  remedies  as 
such  bishops  or  other  ecclesiastical  corporations  may  use  for 
the  recovery  of  the  ancient  and  accustomed  rent  reserved 
upon  such  demises. 


On  this  act  it  has  been  determined  that  such  redeemed 
land  tax  must  be  expressly  reserved^  in  addition  to  the 
ancient  and  accustomed  rent ;  and  that  a  lease  in  which  such 
express  reservation  was  not  contained  was  voidable  by  the 
successor,  although  such  land  tax  had  been  regularly  paid  to 
the  bishop  who  granted  the  lease,  {u) 


(«)  Bithopof  Ossory^scase^Pahn. 
22.  S.  C.  called  O'Brian  r.  Knivan, 
Cro.  Jie.  552.  S.  C.  called  Sobrean 
V.  Ke?an,  2  BoL  Bep.  101.  130. 
According  to  the  report  in  Croite, 
the  lease  was  made  in  BMs  life; 
bat  this  seems  immaterial,  the 
qaestion  having  been  argued  with 
re/ereoce  (o  the  validity  of  Tan-^ 


nerff*s  consecration. — It  was  also 
contended,  on  the  part  of  the  lessee, 
that  Bdk^s  consecration  had  been 
irregular ;  and  that  therefore,  when 
Tmmery  was  appointed,  there  was 
no  lawful  bishop  of  Ossory, 

(0  Sec.  69,  83,  88. 

(tt)  Doedem.Murrayv.  Bridges, 
1  B.  &  Ad.  847. 
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ecdesiaBticai 
corporatioDf 
aggregate  and 
eleemosynaiy 
corporations. 


In  making  a  sale  of  lands  for  the  purpose  of  such  re- 
demption,  the  bishop,  or  other  ecclesiastical  corporation  must 
not  sell  the  reversion  only,  but  also  the  rents  and  services  of 
the  land,  and  they  will  not  be  entitled  to  distrain  until  the 
precise  quantity  of  land,  and  the  portion  of  reserved  rent  to 
be  sold,  be  ascertained  by  the  commissioners,  (v) 

2.  Ecclesiastical  corporations  aggregate,  as  deans  and 
chapters,  and  eleemosynary  corporations,  and  heads  and  fel- 
lows of  colleges,  need  no  confirmation  of  their  leases.  The 
enabling  statute  has,  therefore,  no  applicatien  to  them.  But 
the  statute  13  Eliz.  c.  10,  and  18  Eliz.  c.  11,  (and,  as  to 
hospitals  and  houses  for  the  poor,  the  statute  39  Eliz.  c.  5,) 
lay  the  like  restraint  upon  them  as  upon  sole  corpo- 
rations; which  restraint  is  also  relaxed  in  their  favour 
in  respect  of  houses  in  cities  and  towns  by  the  statute  14 
Eliz.  c.  11. 


Thus  much  as  to  the  persons  enabled  or  restrained. 
But  as  all  these  leases,  whether  made  with  or  without  con- 
firmation, must  strictly  follow  the  conditions  imposed  by 
the  statutes,  it  will  be  hereafter  necessary  to  consider  at 
large  how  such  leases  must  be  made,  so  as  to  render  them 
valid  under  the  statutory  provisions,  as  also  who  are  the 
persons  necessary  to  their  confirmation.  For  the  present, 
it  will  be  suflScient  to  add,  that  whereas  formerly  the  leases 
of  the  clergy  were  liable  by  several  statutes  (to)  to  become 
void  by  the  non-residence  of  the  lessor  upon  his  benefice ; 
this  was  abolished  by  the  statute  43  Geo.  III.  c.  81 ;  but  by 
section  84  of  the  same  statute  continued  by  the  59th  section  of 
the  1  &  S  Vict.  c.  1 06,  it  is  provided,  that  any  agreement  made  for 
the  letting  of  the  house  of  residence,  or  the  buildings,  gardens, 
orchards,  or  appurtenances  necessary  for  the  convenient  occu- 
pation of  the  same,  belonging  to  any  benefice,  to  which  house 
of  residence  any  spiritual  person  may  be  required,  by  order  of 
the  bishop,  to  proceed  and  reside  therein,  or  which  may  be 


(r)  Warner  v.  Potchett,  3  B.  and 
Ad.  921. 


(to)  13  Eliz.  c.  20.    14  Eliz.  ell. 
18  Eliz.  c.  11,  and  43  Eliz.  c  9. 
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assigned  or  appointed  as  a  residence  to  any  curate  by  the 
bishop  shall  be  made  in  writing,  and  shall  contain  a  condition 
for  avoiding  the  same  upon  a  copy  of  such  order,  assignment, 
or  appointment  being  served  upon  the  occupier  thereof,  or 
left  at  the  house,  and  otherwbe  shall  be  null  and  void,  and 
8  copy  of  every  such  order,  assignment,  or  appointment 
shall  nnmediately,  on  the  issuing  thereof,  be  transmitted  to 
one  of  the  churchwardens  of  the  parish,  or  such  other  person 
as  the  bishop  shall  think  fit,  and  be  by  him  forthwith  served 
on  the  occupier  of  such  house  of  residence,  or  left  at  the 
same ;  and  any  person  continuing  to  hold  any  such  house  of 
residence,  or  any  such  building,  garden,  orchard,  or  ap- 
purtenances, after  the  day  on  which  such  spiritual  person 
shall  be  directed  by  such  order  to  reside  in  such  house  of 
residence,  or  which  shall  be  specified  in  any  such  order,  as- 
signment, or  appointment,  and  after  such  copy  shall  be  so 
served  or  left  as  aforesaid  shall  forfeit  the  sum  of  40«.  for  every 
^y  he  shall,  vrithout  the  permission  of  the  bishop  in  writing, 
under  his  hand  for  that  purpose  obtained,  wilfully  continue 
to  hold  any  such  house,  building,  garden,  orchard,  or  ap- 
purtenances, together  with  the  expence  of  serving  or  leaving 
such  order,  assignment,  or  appointment  to  be  allowed  by  the 
bishop  issuing  the  order,  or  making  such  assignment  or  ap- 
pointment, and  it  shall  also  be  lawful  for  the  spiritual  person 
so  directed  to  reside,  or  the  curate  to  whom  any  such  residence 
shall  be  assigned,  to  apply  to  any  justice  of  the  peace  having 
jurisdiction  in  the  place,  for  a  warrant  for  the  taking  pos- 
session thereof,  and  the  justice  to  whom  any  such  order  for 
such  possession  is  produced  shall,  and  by  the  act  he  is  re- 
quired, upon  its  being  duly  verified,  to  grant  a  warrant  to 
some  peace  officer  to  deliver  such  possession,  and  possession 
may  thereupon  be  taken  of  such  house  under  such  warrant, 
at  any  time  in  the  daytime,  by  entering  the  same  by  force,  if 
necessary,  without  any  other  proceeding  by  ejectment  or 
otherwise,  any  law  or  statute  to  the  contrary  notwithstanding. 
Provided  that  any  person  who  shall  have  been  in  possession  of 
Any  such  house  of  residence  or  premises  under  a  verbal  agree- 
inent  only,  or  under  any  agreement  in  which  the  condition 
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aforesiud  for  avoiding  the  same  shall  not  be  inserted,  and  who 
shall  be  turned  out  of  possession  by  virtue  of  that  act,  shall  be 
entitled  to  sue  the  person  with  whom  he  or  she  had  entered 
into  such  agreement  for  damages  occasioned  by  his  or  her 
being  so  turned  out  of  possession,  to  be  recovered  in  any  of 
her  majesty's  superior  courts  at  Westminster. 

The  Statute  59  Geo.  III.  c.  IS»  s*  17,  vests  in  the  church* 
wardens  and  overseers  of  the  poor,  in  the  nature  of  a  body 
corporate,  all  buildings,  lands,  and  hereditaments,  belong- 
ing to  the  parish.  Under  this  statute  neither  the  church- 
wardens alone,  (^)  nor  the  overseers  alone,  can  make  valid 
leases  of  such  lands,  (y)  but  they  must  all  join. 


Of  leuesby 
civil  corpora- 
tioof. 


Prior  to  the  5  &  6  Wm.  IV.  c.  76,  on  ciml  corporations,  as 
mayor  and  commonalty,  bailiffs,  burgesses,  and  the  like,  no 
restraint  was  imposed  by  common  law  or  statute.  Consistently, 
therefore,  with  their  particular  bye-laws,  they  might  lease  their 
lands  either  for  life  or  years,  and  their  successors  would  be 
bound  by  such  leases ;(«)  but  it  has  been  already  shewn  that 
by  the  Municipal  Corporation  Act,  these  bodies  are  now 
restricted  in  their  power  of  granting  leases,  (a) 


Corporations 
cannot  make 
leases  to 
themselves  or 
their  own 
members. 


With  regard  to  all  corporations,  it  is  to  be  remarked,  that 
a  corporation  sole  cannot  in  its  corporate  capacity  make  a 
lease  to  itself  in  its  natural  capacity ;  because  it  is  in  point 
of  fact  the  same  person.  On  the  same  principle,  a  corpora- 
tion aggregate  cannot  make  a  lease  to  one  of  its  component 
parts.  Where,  therefore,  there  is  a  corporation  composed 
of  dean  and  chapter,  the  dean  cannot  make  a  lease  to  the 
chapter,  nor  the  chapter  to  the  dean ;  though  a  lease  may 
be  made  to  any  of  the  prebendaries,  for  they  do  not  form 
an  integral  part  of  the  body  corporate.  (6)     So,  where  a 

(«)  Philips  o.  Pearce,  5  B.  and  162. 

C.  433.     8  D.  and  R.  83.  (a)  See  5  &  6  Wm.  IV.  c.  76,  ei 

(y)  Woodcock  v.  Gibson,  4  B.  supra,  p.  38. 

and  C.  462.  (6)  Salter  v.  Grosvenor,  8  Mod. 

(e)  Smith  0.  Barret,  1  Sid.  I6l.  303. 
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ciril  corporation  is  composed  of  two  bailiffs  and  burgessesi 
one  bailiff  with  the  burgesses  cannot  make  a  lease  to  the 
other  bailiff  in  his  natural  capacity,  (c) 

By  the  statute  IS  Cha.  II.  c.  86,  (confirmed  by  the  sta-  Of  leases  by 
tute  IS  Cha.  II.  c.  14,)  the  Master  of  the  Rolls  is  empowered  the  Bolls, 
to  make  leases  of  tenements  vested  in  him  by  virtue  of  his 
office  for  forty-one  years,  under  certain  restrictions ;  (d)  he 
may  grant  concurrent  leases  during  the  last  seven  years  of  a 
former  lease,  and  may,  at  any  time  accept  a  surrender,  and 
grant  a  new  lease  for  twenty-one  years. 

By  6  &  7  Wm«  IV .  c.  40,  he  was  authorized  to  grant  a 
lease  with  the  approbation  of  three  of  the  lords  of  the 
treasury  of  part  of  the  Rolls*  estate,  at  a  pepper  com  rent,  to 
the  society  of  judges  and  sergeants  at  law,  for  a  term  not  ex- 
ceeding ninety-nine  years,  for  the  erection  of  commodious 
chambers  for  the  use  of  the  judges  for  judicial  purposes,  with 
convenient  avenues  and  approaches  from  Sergeant's  Inn. 

A  custom  for  a  lord  of  the  manor  to  grant  leases  of  the  Of  leases  bv 
wastes  without  restriction  b  bad  in  law,  {e)  but  by  the  statute  manors. 
13  Geo.  III.  c.  81,  8.  15,  the  lords  of  manors,  with  the  con- 
sent of  three-fourths  of  the  commoners,  may  make  leases  of 
any  part  not  exceeding  one-twelfth  of  the  wastes  and  com- 
mons within  the  manor,  for  any  term  not  exceeding  four  years, 
at  the  best  improved  rent  that  can  be  got  by  public  auction ; 
the  rent  to  be  applied  in  draining,  fencing,  and  improving 
the  residue  of  such  wastes  and  commons. 

Husband  and  wife  are  jointly  seised  of  the  freehold  of  the  Seisin  by  has- 

wife  in  her  right,  and  in  pleading  the  seisin  during  the  cover-  ^f  ^^  ^-^^^  ^ 

ture^  it  is  held  bad  to  plead  that  the  husband  is  seised  in  his  ^^'^ 
demesne,  the  pleading  should  be,  that  he  and  his  wife  were 

(c)  Salter  v.  Grosvenor,  8  Mod.      Bl.  Rep.  617.    S.  C.  Burr.  1975. 
^3.  (tf)  Badger  v.  Ford,  3  B.  and  A. 

iA  Vide  WOson  v.  Sir  T.  Sewell,      153. 


60  Persons  who  may  make  demises,     [book  i. 

seised  of  and  in^  &c.,  in  their  demesne  as  of  fee  in  right  of 
the  wife.  (/) 

leases  bv  hus-       A  lease  by  deed  by  husband  and  wife^  although  not  made 

in  pursuance  of  the  statute  of  32  Hen.  8,  c.  SS,  is  their  joint 
demise  and  during  coverture  must  be  pleaded  as  such,  (g) 
and  after  the  husband's  death  the  wife  may  aflSrm  it  by 
the  acceptance  of  rent ;  (A)  or  if  no  rent  is  received,  by  accept- 
ance of  fealty  or  bringing  an  action  of  waste ;  (i)  or  she  may 
avoid  it  by  bringing  trespass  or  ejectment  in  Hke  manner  as 
if  she  had  been  no  party  to  it,  and  the  same  power  of  elec- 
tion and  of  af&rming  or  annulling  devolves  on  her  issue  or 
heir.  (Jc)  But  until  the  disagreement  to  the  lease  by  the 
wife,  her  issue  or  heir,  the  lease  will  be  good.  (/) 

If  by  parol.  A  parol  lease  by  husband  and  wife  of  her  freehold  land,  is, 

it  seems,  absolutely  void  on  his  death,  and  no  acceptance  of 
rent  by  her  will  affirm  it,  but  the  tenant  may,  by  her  acceptance 
of  rent,  it  should  seem,  become  tenant  from  year  to  year  on 
the  terms  of  the  lease. 

By  husband^         To  what  extent  a  lease  by  the  husband  alone  of  the  free- 
lands,  hold  land  of  his  wife  is  valid,  has  been  made  a  question. 

In  Bac.  Ab.  it  is  said  to  be  clearly  agreed  that  such  a  lease  is 
a  good  lease  during  the  whole  term,  unless  the  wife,  by  some 
act  after  the  husband's  death  shews  her  dissent  therefrom. 
The  proposition  is  questioned  by  Mr.  Sergeant  Williams,  who 
cites  Bra,  Acceptance,  6,  which  certainly  appears  to  support 
the  doctrine,  that  the  acceptance  of  rent  by  the  wife,  will  not 
in  such  law  affirm  the  lease. 

The  enabling  statute  of  the  32  Hen.  V IH.,  has  to  a  great 
degree  obviated  this  difficulty,    by  empowering  a  husband 

(/)  See  Took  r.Glasscock,  1  Wms.  Eliz.  112. 

Saund.  253.    2  Wms.  Saund.  283.  {k)  1  Rol.  Ab.  369.  L  8.  22,  ti  vide 

(g)  See  4  Bac.  Ab.  VoL  4,  p.  13.  Doe  dem.  Collins  o.  Weller,  7  T.  R. 

(A)  Ilnd.  478. 

(t)  Jackson  v.  Mordannt,  Cro.  (/)  Ibid, 
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seised  of  land  in  fee  or  in  tail  in  right  of  his  wife,  or  joinily 
with  his  wife,  to  make  leases  for  one  and  twenty  years,  or 
three  Hves,  which  witt  bind  his  wife  and  issue.  The  pro- 
visions  which  regulate  leases  by  tenants  in  tail  and  eccle- 
siastical persons,  made  under  this  statute,  apply  equally 
to  the  leases  of  a  husband  seised  ^'tir^  uxoris,  or  jointly  with 
his  wife.  Referring,  therefore,  to  these  as  already  detailed, 
and  to  the  more  ample  discussion  hereafter  to  be  made,  I 
shall  here  merely  mention  such  as  apply  exclusively  to  lands 
holden  by  the  husband  in  right  of  his  wife,  (m) 

1.  The  wife  must  be  a  party  to  the  lease,  and  must  exe- 
cute it.  (n) 

2.  The  rent  must  be  reserved  to  the  husband  and  wife, 
and  the  heirs  of  the  wife. 


S.  The  statute  further  prohibits  the  husband  from  parting 
with  the  rent  longer  than  during  the  coverture ;  (o)  and  di- 
rects that  the  rent  shall  after  his  death  go  to  such  person  or 
persons,  and  their  heirs,  as  the  lands  leased  would  have  gone 
to  in  case  no  lease  had  been  made,  {p) 

These  latter  provisions,  however,  only  extend  to  leases  of 
lands  which  the  husband  holds  in  right  of  his  wife:  for 
where  he  holds^'ofit//y  with  his  wife  his  single  demise  will 
be  good,  and  binding  upon  the  wife.  (9) 


(»)  Vide rapro,  p.  20.  It  wasal- 
wiyshdd,  even  before  the  statute, 
that  a  lease  by  husband  and  wife 
mut  be  by  deed.    See  post. 

(«)  A  lease  made  according  to 
this  stotate  is  the  lease  both  of 
husband  and  wife,  and  shall  be 
pleaded  as  snch.  But  where  hus- 
band and  wife  make  a  lease  in 
their  own  names,  and  give  a  power 
of  attorney  to  A.  to  deliver  it  upon 
the  land,  it  has  been  held  that  as  a 
feme  coTcrt  cannot  make  a  power 
of  attorney,  this  lease    shall   be 


pleaded  as  the  lease  of  the  hus- 
band only,  Wilson  v.  Riche,  Yelv. 
1.  Gardiner  v.  Norman,  Cro.  Jac. 
617. — But  see  the  contrary  held  in 
Cooper's  case,  2  Leon.  200.  And 
e.  Hopkins,  Cro.  Car.  165. 

(0)  Et  vide  Hill  v.  Saunders, 
4  B.  and  C.  529. 

(j9)  Smith  o.  Trinder,  Cro.  Car. 
22. 

(9)  Co.  lit.  46.  6.  351.  a.  Anon. 
Poph.  5 :  and  see  Bac.  Abr.  Bar. 
and  Feme,  (C.)  2. 
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Nor  does  the  statute  aff*ect  terms  for  years,  and  mere  chattel 
interests,  not  being  mere  choses  in  action,  of  which  the  hus* 
band  is  possessed  in  right  of  his  wife ;  for  of  these  he  has 
the  fiill  disposal  as  long  as  he  lives,  and  may  not  only  make  a 
lease  of  them  to  commence  in  presewti^  but  ever  after  his 
death,  (r)  And  if  he  dispose  of  the  term  reserving  rent,  and 
die,  the  rent  shall  go  to  his  executor,  and  not  to  his  wife ;  («) 
and  in  like  manner  if  he  assign  the  term  upon  condition  and 
die,  and  the  condition  be  broken  by  the  assignee,  his  executor 
shall  enter,  and  not  his  widow ;  for  from  her  the  term  had  en- 
tirely passed  upon  his  disposal  of  it ;  thought  it  might  be  other- 
otherwise,  if  the  condition  had  been  broken  during  his  lifetime, 
and  then  he  had  entered  and  died ;  for  as  the  disposition  by 
such  entry  is  defeated,  the  term  appears  to  be  in  statu  quo.  if) 

So,  where  a  woman  is  possessed  of  a  term  as  executrix 
or  administratrix,  it  is  competent  to  her  husband  to  dispose 
of  it :  (tt)  and  where  a  term  has  been  assigned  in  trust  for  a 
woman  before  her  marriage  without  the  privity  of  her  hus- 
band, he  may  dispose  of  it ;  {p)  though  it  would  be  otherwise, 
had  the  assignment  been  with  his  knowledge  and  consent,  (to) 

The  husband  may  dispose  of  his  wife's  contingent,  legal, 
or  equitable  interest  in  a  term,  {x)  and  he  may  release  or 
extinguish  it ;  (y)  but  of  a  mere  possibility  of  a  term  of  which 
his  wife  is  possessed,  which  cannot  possibly  take  effect  in  pos- 
session during  his  life,  as  if  a  lease  be  made  to  husband  and 
wife  for  their  lives,  and  afterwards  to  the  executor  of  the 
survivor,  the  husband  can  make  no  leaae  to  endure  beyond 
each  of  their  lives,  {x) 

(r)  But  he  cannot  devise  it;  for  318. 
his  devise  does  not  take  effect  until         (v)  Sir  Edward  Tamer's  case,  1 

his  death,  when  his  interest  ceases,  Vem.  7.  Pitt  v.  Hunt,  1  Vem.  18. 
ibid.  (,0)  Ibid. 

{$)  Ibid.  (;p)  Donne  v.  Hart,  2  Rubs,  and 

(0  Ibid.  Myl.  364. 

(v)  Thrustout  dem.  Levick   v.         (y)  Lampet'scase.lORep.Sl.a. 
Coppin,  Bl.  Rep.  801.  S.  C.  3  Wils.         (r)  Co.  Lilt.  351.  o. note 504,  efwfc 

377.  Arnold  v.  Bidgood,  Cro.  Jac.  Pnrdew  p.  Jackson,  1  Russ.  1,  note. 
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Where  a  leaae  of  the  wife's  lands  is  made  by  the  husband, 
or  by  husband  or  wife,  without  following  the  provisions  of 
the  enabling  statute,  she  may,  as  before  observed,  avoid  it 
after  her  husband's  death.  But  where  husband  and  wife  made 
a  lease  of  the  wife's  lands  by  indenture  for  a  term  of  years 
rendering  rent,  and  the  lessee  entered;  and  the  husband 
dying  before  the  day  of  payment,  the  wife  took  a  second  hus- 
band, and  he  at  the  rent-day  accepted  rent  and  died :  it  was 
holden,  that  the  wife  could  not  avoid  the  lease,  for  by  her 
second  marriage  she  transferred  her  power  of  avoiding  it  to 
her  husband ;  and  his  acceptance  of  the  rent  bound  her,  as 
ber  own  before  such  marriage  would  have  done ;  for  he  by 
the  marriage  succeeded  into  the  power  and  place  of  his  wife ; 
and  what  she  might  have  done,  either  as  to  affirming  or 
aToi(Ung  such  lease  before  marriage,  the  same  may  the 
husband  do  after  the  marriage.  («) 

If  a  widow,  who  is  guardian  in  socage  of  her  son,  marry  f'^Jf?*^!?"^ 
again,  and  the  husband  and  she  join  in  a  lease  of  the  infant's  u  gutnUan. 
lands,  such  lease  is  voidable  upon  the  husband's  death ;  for 
she  had  only  an  Interest  in  right  of  the  in&nt ;  (a)  and, 
therefore,  will  not  be  bound  by  her  joining  with  her  hus- 
band, as  she  would  have  been  in  the  case  of  her  own  posses- 
sions. (6) 

m.  Besides  these  persons  who  have  a  temporary  interest  m.  of  leaaM 
in  the  lands  to  be  demised,  there  is  another  class  of  persons  autrt^S.™ 
who,  bemg  seised  or  possessed  ^'urtf  alienor  may  make  leases 
for  the  benefit  of  others. 

Executors  and  administrators  have  an  absolute  power  over  By  executon 
the  terms  of  the  testator  or  intestate,  and  may  either  assign  g^n^""' 
or  lease  them,  the   rent  being   assets  in  their  hands,  (c) 
The  lease  of  one  executor  will  be  binding  upon  all  the 

(t)  Anon.    Dyer.  159.  a.  pL  36.         (a)  Infra. 
*nd  set  Whetstone  v.  Wentworth,         (6)  Osbom  v.  Garden,  Plowd.  293. 
Kjwrted  in  a  note  to  this  case.  (c)  Bac.  Abr.  LeMef,  (I.)  7. 
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others,  (d)  and  if  a  term  be  specifically  bequeathed  to  one  of 
Several  executors  for  life,  with  remainder  over,  and  a  power 
of  leasing  for  twenty-one  years  is  given  him,  and  he  enters 
and  makes  a  lease  for  forty-two  years,  reserving  rent  to  him- 
self, his  executors,  and  administrators,  neither  his  entry  or 
sole  lease  reserving  rent  to  himself,  will  be  deemed  an  assent 
to  his  legacy,  but  the  lease  will  take  effect  for  the  forty-two 
years  out  of  his  interest  as  an  executor,  {e)  But  neverthe- 
less, if  the  will  contains  a  specific  bequest  of  the  term,  a 
party  should  be  over  cautious  in  accepting  a  lease  from  the 
executors,  as  they  may  have  assented  to  the  bequest.  When 
an  infant  under  the  age  of  twenty-one  is  appointed  executor, 
and  a  general  administration  is  granted  durante  minori  cetate^ 
such  administrator  has  as  much  power  to  make  leases,  until 
the  executor  be  of  age,  as  any  other  administrator.  Such 
leases,  however,  will  not  be  binding  upon  the  executor  when 
he  has  attained  the  age  of  twenty-one ;  for  he  may  then  enter 
and  avoid  the  lease  for  the  residue  of  the  term  demised.  {/) 

By  gutrdiani.  Independent  of  the  authority  given  to  guardian  in  socage 
by  statute  law,  {g)  he  is  considered  as  having  himself  such 
an  interest  in  the«4nfant*s  lands,  that  he  may  make  leases  in 
his  own  name  which  may  be  confirmed  or  avoided  by  the  ward 
upon  his  coming  of  age.  (A)  And  a  testamentary  guardian,  or 
one  appointed  pursuant  to  the  statute  12  Cha.  II.  c.  24,  has 
the  same  office  and  interest  as  guardian  in  socage,  (t) 

But  guardian  by  nurture  can  make  no  leases  for  years 


{d)  Doe  dem.  Hayes  o.  Sturges, 
7  Taunt  217.  2  Marsh.  505.  Simp- 
son o.  Gatteridge,  1  Mad.  Ch.  Rep. 
616. 

(e)  Doe  dem.  Hayes  o.  Sturges, 
9upra. 

if)  Sir  Moyle  Finch's  case,  6 
Rep.  68.  a,  and  see  Prince's  case,  5 
Rep.  30.  The  age  was  formerly 
seventeen,  but  now  by  stat.  38 
Geo.  III.  c.  87,  8. 6,  administration 


is  to  be  granted  to  the  in&nt  exe- 
cutor's guardian  until  he  attain 
twenty-one. 

ig)  Ffdt  43  Geo.  III.,  c.  75.  1 
Wm.  IV.  c.  65,  ti  npra,  p.  20. 

(A)  Shopland  o.  Ryoler,  Cro.  Jac. 
55.  98.  Brisden  v,  Hussey,  2  RoL 
Abr.  41. 1.  15. 

(t)  Vide  Duke  of  Beaufort  v. 
Berty,  1  ?.  W.  702.  Roe  dem. 
Parry  ©.  Hodgson,  2  Wils,  129. 
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either  m  his  own  name  or  in  the  infant's ;  because  he  has 
merely  the  care  of  the  person  and  education  of  the  infant, 
and  has  nothing  to  do  with  the  lands ;  and  such  guardian 
may  exist,  though  the  infant  hare  no  lands  at  all,  which 
guardian  in  socage  cannot,  (t ) 

Assignees  of  bankrupts  and  insolrents  (Jc)  may  grant  leases  AaslgneeB  of 
mider  powers  limited  to  the  bankrupt  or  insolvent  for  the  insoWents. 
benefit  of  the  estate. 

A  mere  receirer  of  the  estate  of  an  infant  cannot  make  Rec«ve«of 

,  «  infaDts  esutes. 

leases  without  the  express  order  of  the  Court  of  Chancery. 

By  the  statute  1  Wm.  IV.  c.  6,  committees  of  lunatics  are  Committees 
empowered^  by  direction  of  the  lord  chancellor,  to  accept 
surrenders  and  grant  new  leases,  the  fine  for  renewal  being 
first  paid,  and  by  the  like  direction  to  execute  powers  of 
leasing  vested  in  the  lunatic  and  grant  building,  farming, 
and  other  leases  of  the  lunatic's  land.  (Z) 

Trustees  of  charities,  who  have  the  legal  estate  for  the  Trustees  of 
benefit  of  the  charity,  have  full  power  to  make  such  leases 
as  may  promote  its  interest.  But  the  Court  of  Chancery, 
which  has  a  special  jurisdiction  over  charities,  will  always  see 
that  the  lands  are  properly  leased ;  and  that  the  power  of  the 
trustees  is  not  abused  by  the  making  of  leases  prejudicial  to 
the  bterests  of  the  charity,  either  by  their  length  or  in- 
equality. It  is  of  consequence  that  trustees  should  not 
only  act  b<m&  Jide  in  the  distribution  of  trust  property,  but 
they  should  be  prepared  to  show  satisfactorily  to  the  court 
they  have  done  so ;  in  which  case  Courts  of  Equity  will  en- 
deavour to  protect  them  from  the  consequence  of  mere  indis- 
cretion, especially  after  great  length  of  time  has  elapsed,  {m) 

It)  Bedell  v.  Constable,  Vaugh.  Dniry  o.  Fitch,  Hatton,  16.   Foster 

179.    Tin.  Abr.  Vol.  14,  p.  182.  r.  Merchant,  1  Vem.  262.   Knipe 

W  6  Geo.  IV.  c.  16, 8. 77.  7  Geo.  v.  Palmer,  2  Wile.  130,  and  Re 

IV.  c.  57.  Starkie,  2  Ross.  197. 

(0  Fiijf  Sec.  19,  20,  23,  and  24,         (m)  Attomey-General  v,  Warren, 

aid  lee  also  43  Geo.  III.  c.  75,  and  2  Swan.  305. 
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and  trustees  should  never  omit  the  precaution  of  having  the 
lands  surveyed  by  a  competent  surveyor  before  granting  the 


lease. 


Where  the  trustees  of  a  charity  granted  a  lease  of  lands 
theretofore  let  at  31  /.  per  annum,  for  nine  hundred  and  ninety- 
nine  years^  in  consideration  of  500/.  to  be  laid  out  in  improve- 
ments^ and  of  4/.  per  annum  additional  rent ;  the  court  con- 
sidered this  to  be  a  sort  of  perpetuity  destructive  to  the 
charity  estate^  and  decreed  that  the  lease  should  be  given  up : 
but^  as  the  tenant  had  lately  laid  out  600/.  in  improvements,  it 
was  orde^d  that  he  should  have  just  allowances  made  him  in 
the  account,  which  was  directed,  (p) 

An  alienation  for  ninety-nine  years  of  a  charity  estate,  if  it 
be  a  mere  husbandry  lease  and  without  consideration,  is  a 
lease  which  the  Court  of  Chancery  will  not  permit  to  stand, 
unless  it  be  shewn  that  such  lease  is  fair  and  reasonable,  and 
actually  beneficial  to  the  charity.  In  1747,  the  trustees  of  a 
charity  demised  to  the  ancestor  of  A.  the  defendant  for 
ninety-nine  years  a  certain  farm,  part  of  a  charity  estate,  at  a 
yearly  rent  of  32/.,  with  an  agreement  that  within  seven  years 
40/.  should  be  laid  out  in  repairs.  The  original  lessee  died 
in  1753;  and  in  1801  the  existing  trustees  filed  their  bill 
against  the  defendant,  his  representative,  charging  collusion 
and  breach  of  trust  in  the  former  trustees,  and  praying  that 
the  defendant  might  surrender  his  former  lease  and  accept  a 
new  one ;  which  they  offered  for  a  reasonable  term,  and  at  a 
proper  rent :  the  defendant  insisted,  that  although  his  lease 
was  a  mere  husbandry  lease,  he  had  laid  out  130/.  in  repairs 
and  draining :  the  relators  proved  that  the  farm  was  worth  to 
be  let  ISO/,  per  annum.— The  Lord  Chancellor  held,  that 
this  was  a  breach  of  trust  in  the  first  trustees,  and  that  the 
lease  ought  to  be  delivered  up ;  but  his  lordship  would  not 
charge  the  defendant  with  more  rent  than  32/.  per  anrnnrn 
previous  to  the  filing  of  the  bill,  nor  with  costs,  if  he  gave  up 

(/))  Attorney-General  v.  Green,  I  Ves.  452. 
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the  lease  without  trouble :  but  in  future,  he  said,  such  leases 
of  charity  lands  would  not  be  tolerated.  Th^  defendant  un- 
dertook to  give  up  his  lease;  and  it  was  agreed  that  he  should 
continue  in  possession  to  the  end  of  the  year,  paying  a  rent.  (9) 

In  a  modem  case  it  was  determined  that  neither  a  lease  of 
charity  lands  for  ninety-nine  years,  as  a  mere  husbandry 
lease,  upon  terms  and  at  a  rent  adapted  to  a  lease  for  twenty- 
one  years,  nor  a  building  lease  for  nine  hundred  and  ninety- 
nine  years,  upon  an  expenditure  commensurate  to  a  term  of 
ninety  years,  would  be  supported,  (r)  But  a  lease  for  eighty 
years  was  supported  as  to  the  interest  of  the  sub-lessee  who 
bad  given  a  fair  consideration,  and  had  no  notice,  except 
that  the  estate  belonged  to  a  charity ;  for  the  court,  while  it 
protects  the  interests  of  the  charity,  will  take  care  that  inno- 
cent persons  are  not  damnified,  (s) 

In  order,  however,  to  set  aside  the  leases  of  charity  lands, 

it  must  appear  that  the  trustees  have  been  guilty  of  a  breach 

of  trust  in  making,  and  that  the  lessee  has  made  himself 

accessary  to  that  breach  of  trust  in  accepting,  such  leases ; 

for  a  lease  for  lives,  or  for  a  long  term  of  years  determinable 

upon  lives,  is  not  upon  the  face  of  it  an  abuse  of  trust ; 

neither  is  it  a  ground  for  invalidating  the  lease  that  the  mode 

of  letting  b  not  the  best  that  might  be  prescribed ;  but  it 

must  be  shewn,  that  the  mode  is  so  positively  bad,  that  no 

persons  meaning  fairly  to  discharge  their  trust  would  have 

resorted  to  it.  (f)      If  it  be   clearly   proved,   that  charity 

estates  are  let  at  an  undervalue,  the  leases  will  be  set  aside  ; 

but  this  must  be  satisfactorily  made  out,  and  the  undervalue 

most  be  considerable :  for  it  is  not  sufficient  to  shew  that  a 

(9)  Attomey-General  v.  Owen,  539.    And  see  Attorney-General  v. 

10  Ves.  555,  et  vide  Attomey-Ge-  Magwood,  18  Ves.  315.    Attorney- 

Dcnlv.  Hotham,  3  Rues.  415.  General  v.  Brooke,  ibid,  319.    At- 

(r)  Attomey-General  o.    Back-  tomey-Generalo.  Wilson,  t^c/.  518. 

hoDse,  17  Vea.  283, 291.  Ex    parte     Birkhamstead     Free- 

W  Ibid.  school,  2  Ves.  and  Bea.  134.     At- 

(/)  Per  Sir  W.  Grant,  M.  R.  At-  tomey-General  r.   Hungerford,  8 

UHTicy-General  ».  Cross,  3  Meriv.  Bligh,  437. 

F  2 


I 


68 


Persons  who  may  make  demises.       [book  i. 


little  more  might  have  been  got  for  the  estate  than  has  been 
actually  reserved.  Where,  therefore,  the  lands  of  a  charity 
had  been  leased  for  ninety-nine  years  determinable  upon 
three  lives,  at  a  small  rent  upon  the  payment  of  a  fine  some- 
what exceeding  nine  years'  purchase :  and  it  was  attempted 
to  set  aside  the  leases  upon  the  ground  of  their  being  granted 
for  an  improper  length  of  time,  and  for  an  inadequate  con- 
sideration ;  but  no  direct  evidence  was  given  of  the  under- 
value ;  and  it  appeared  that  the  general  usage  of  the  country, 
as  well  as  of  the  donor  himself  at  the  time  of  the  gift,  was  to 
lease  the  lands  in  that  manner ;  the  court  dismissed  the  in- 
formation without  costs,  {u) 


Where  a  lease  is  made  in  direct  opposition  to  the  bye-laws 
of  a  charity,  the  Court  of  Chancery  will  interpose ;  therefore, 
where  the  rules  of  a  charitable  foundation  were,  that  no  lease 
should  be  granted  for  more  than  twenty-one  years,  and  a 
lease  was  granted  for  twenty-one  years  with  a  covenant  by 
repeated  renewals  to  make  it  up  sixty  years,  the  covenant  for 
renewal  was  declared  void  in  equity,  as  rendering  the  lease 
no  less  prejudicial  than  an  actual  lease  for  sixty  years,  (r) 

And  so,  where  the  trustees  joined  in  granting  a  long  lease 
of  the  charity  lands  against  the  express  directions  of  the 
founder,  the  court  set  it  aside  with  costs,  as  an  improper 
administration  of  a  charity  estate,  (tr) 


(ti)  Attorney-General  v.  Cross, 
3  Meriv.  524.  And  see  Attorney- 
General  V.  Moses,  2  Mad.  Ch.  Rep. 
294. 


(v)  Lydiatt  o.  Sir  John  Foach,  2 
Vem.  410. 
(w)  Attorney-General  V.  Griffith, 

13  Ves.  565. 
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Of  the  Persons  to  whom  demises  may  he  made. 

All  persons  are  capable  of  becoming  lessees  of  demisable  Of  leasei 
property :  in  some  cases,  however,  demises  are  liable  to  be 
avoided,  in  respect  of  the  persons  to  whom  they  are  made. 

Infants  may  accept  leases,  and  upon  their  arriving  at  full  Infants: 
age  may  avoid  them,  (a)     So,  a  feme  covert  may  accept  a  Femes  covert  2 
lease,  which  may  be  avoided  by  her  husband  ;  or  by  herself 
after  her  husband's  death,  even  though  he  had  assented 
to  it.  (6) 

By  the  statute  21  Hen.  VIIL  c.  13,  spiritual  persons  were  Ecclenasticftl 
prohibited  from  taking  to  farm  any  manors  or  lands,  &c.,  P®"®*"* 
unless  for  the  necessary  maintenance  of  their  family :  but  by 
the  statute  43  Geo.  III.  c.  84,  sections  4  and  5,  (explained 
by  the  statute  43  Geo.  UL  c.  109,)  it  was  made  lawful  for 
them  to  take  to  farm  either  for  life,  years,  or  at  will,  any 
messuage  or  dwelling  house  with  or  without  orchards,  gar- 
dens, or  other  appurtenances ;  and  for  any  spiritual  person 
holding  any  benefice,  and  not  having  sufficient  glebe  or 
demesne  lands  annexed  to  such  benefice,  with  the  consent 
of  the  bishop  of  the  diocese,  to  take  to  farm  for  a  limited 
term  of  years  any  lands,  tenements,  or  hereditaments.  And 
by  sections  7  and  8,  of  the  same  statute,  vicars  or  curates  might 

(a)  Ketsey's  case,  Cro.  Jac.  320.  (b)  Co.  Lit.  3.  a. 
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take  leases  of  the  impropriate  parsonages  of  their  parishes ; 
but  unless  such  parsonage  had  been  occupied  by  a  spiritual 
person  previously  to  the  passing  of  t]}^t  statute^  the  occupa- 
tion must  have  been  Ucensed  by  the  bishop. 

By  the  57  Geo.  III.  c.  99,  the  21  Hen.  VIII.  c.  13,  was 
in  part,  and  the  43  Geo.  III.  c.  84,  and  43  G^eo.  III.  c. 
109,  were  wholly  repealed,  and  it  was  enacted,  that  it 
should  not  be  lawful  for  any  spiritual  person  to  take  to 
farm  for  occupation  by  himself,  any  land  exceeding  eighty 
acres,  for  the  purpose  of  using  or  cultivating  the  same,  with- 
out the  consent  in  writing  of  his  bishop,  which  permission 
should  specify  the  number  of  years  not  exceeding  seven,  for 
which  the  permission  was  given,  and  every  person  offending 
should  forfeit  forty  shillings  for  every  acre  above  the  quan- 
tity of  eighty  acres  for  every  year  he  should  occupy  such 
land.  By  the  1  &  2  Vict.  c.  106,  the  21  Hen.  VIII.  c.  13, 
and  57  Geo.  III.  c.  99,  were  wholly  repealed,  but  by  the  28th 
section  the  above  provision,  as  to  57  Geo.  III.  c.  99,  was 
re-enacted. 


Felons  and 
outlaws : 


Persons  attainted  of  treason  or  felony,  and  persons  out- 
lawed in  civil  suits,  may  be  lessees ;  but  upon  office  found, 
the  king  will  be  entitled  to  their  leases,  (c) 


Aliens, 


merchants. 


So  an  alien  may  take  a  lease  of  a  house,  or  of  lands,  mea- 
dows, pastures,  &c. ;  but  the  estate  thereby  granted,  upon 
office  found,  will,  except  as  after  mentioned,  forthwith  devolve 
to  the  crown,  (d)  It  seems  that  marriage  will  not  entitle  an  alien 
husband  to  a  term  vested  in  the  wife,  (e)  If  an  alien  friend  be 
a  merchant^  he  may  securely  take  a  lease  of  a  house  for  car- 
rying on  his  trade  or  merchandize ;  and  the  crown  cannot 
seize  such  lease,  unless  he  abandon  the  realm  ;  {/)  yet  here, 


(c)  Co.  Lit.  2.  b.  Shep.  Touch. 
235. 

id)  Ibid,  Calvin*8  case,  7  Rep. 
49.  1  Rol.  Abr.  194.  1.  13.  As 
to  purchases  by  an  alien  in  the 
name  of  a  trustee,  see  Rex  v,  Hol- 


land, Styles,  20.  S.  C.  1  RoL  Abr. 
194. 1.  34. 

ie)  Theobald  v.  Dufiby,  9  Mod. 
102,  and  2  Vin.  Ab.  260. 

(/)  Co.  Lit.  2.  b. 
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according  to  Sir  Edward  Coke^  if  he  die,  the  lease  shall  go  to 
the  kingi  and  not  to  his  executors  or  administrators,  {g) 

By  the  statute  32  Hen.  VIII.  c.  16,  s.  13,  all  leases  of  artificen: 
houses  or  shops  to  an  alieui  being  an  artificer  or  handicrafts- 
man,  are  made  void ;  a  statute  which  still  remains  unrepealed, 
though  it  has  been  always  strictly  construed  in  favour  of 
aheDs;  (A)  and  it  has  been  expressly  decided  that  a  vintner  is 
not  within  the  meaning  of  the  statute,  (t) 

Bat  none  of  these  disabilities  apply  to  a  denizen^  who  is  Denizeiu. 
as  capable  of  being  a  lessee  as  a  natural  subject,  {k) 

{$)  Ca  Lit.  2.  b.  Bat  see  Anon.  Lit.  2.  b.  n.  (7.) 

1  And.  26,  and  Sir  Upwell  Caroon*8  (t)  Bridgham  v,  Frontee,  3  Mod« 

case,  Gro.  Gar.  8.  94. 

(I)  Vide  Jeirens  v.  Hamdge,  1  (fs)  1  BL  Com.  374. 
Saosd.  5.  S.  C.  1  Sid.  308.    Co. 
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Of  the  Form  of  demises. 

M.  HE  relation  of  landlord  and  tenant  may  be  created  by 
lease,  or  by  assignment. 

How  far  tenant  The  tenant  is  so  far  a  trustee  of  the  lease  for  his  landlord 
hb  landlord"'    ^^^^  ^^^  latter  is  entitled  to  an  inspection,  and  to  take  a  copy 

of  it  in  cases  where  it  appears  that  no  counterpart  can  be 

found,  (a) 

Lenor  not  en-  Under  an  agreement  that  the  lessor  would,  at  the  request 
for  counter-'^^  ^"^  costs  of  the  lessee,  grant  a  lease,  the  lessor  is  not  entitled 
P^^  to  charge  the  tenant  with  the  expense  of  a  counterpart*  (i) 


Distinction 
between  lease, 

underleaie. 


and  aasign- 
ment. 


As  a  general  proposition  when  the  alienor  parts  with  only 
a  portion  of  his  estate,  reserving  to  himself  a  reversion,  it  b 
a  lease.  When  a  lessee  for  years  disposes  of  his  term  re- 
serving a  reversion  however  small,  as  only  one  day,  the 
transfer  is  called,  with  reference  to  the  original  lease,  an 
underlease,  (c)  When  he  transfers  his  whole  estate  to  the 
alienee,  it  amounts  to,  and  is  called,  an  assignment. 


If  lessee  parts         If  the  lessee  grants  away  his  whole  interest,  reserving  a 

interest  reserv-  ^^^^%  it  may,  as  between  the  parties,  be  supported  as  a  demise 

ing  a  rent.         ^j^.  lease,  on  which  an  action  for  debt  or  assumpsit  would  lie, 

but,  inasmuch  as  no  reversion  would  remain  in  the  alienofi 

(a)  Doe  1^.  Slight,  1  Dowl.  163.  (c)   Crusoe    dem.  Blencowe  v. 

{h)  Jennings  t?.  Turner,  8  C.  and      Bugby,  3  Wils.  234.  S.  C.  BL  Rep. 
P.  61.  766. 
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he  would  not  be  entitled  to  distrain  without  an  express 
authority  reserred  by  the  deed.  With  this  explanation,  the 
different  cases  on  ihe  subject  may  be  reconciled. 

« 

In  one  case,  where  the  lessee  conveyed  his  whole  estate, 
reserving  to  himself  the  rent,  with  a  power  of  re-entry  for 
non-payment,  it  was  held  to  be  not  an  assignment,  but  an 
underlease,  on  which  debt  for  rent  might  be  maintained, 
although  it  could  not  be  distrained  for.  {d)  In  a  subsequent 
case,  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S«,  it  was  held  in  support  of  a  plea  of  non^tenuit,  that 
J.  S.  was  the  assignee  of  the  term,  although  in  the  deed  of 
assignment  the  rent  was  reserved  to  the  assignor,  with  a 
power  of  re-entry  for  non-payment,  and  although  new  co- 
venants were  introduced.  (^)  In  a  still  later  case,  where 
T.  W.,  being  possessed  of  a  term,  which  was  to  expire  on 
the  11th  November,  let  the  premises  orally  from  the  11th 
September  to  the  11th  November  for  270/.,  payable  im- 
mediately, it  was  held,  that  having  parted  with  the  whole  of 
his  term,  he  was  not  entitled  to  distrain,  still  it  was  a  lease  of 
which  parol  evidence  might  be  given,  and  not  an  assignment, 
which  must  have  been  in  writing.  (/) 

In  a  recent  case,  in  avowry  for  rent  in  arrear,  it  was 
pleaded,  that  by  the  demise  in  the  avowry  mentioned,  the 
avowant  demised  and  granted  the  premises  to  the  plaintiff 
for  all  the  residue  of  the  avowant's  term  and  interest  therein, 
and  that  the  avowant  had  not  any  reversionary  interest,  after 
the  expiration  of  the  term  granted  to  the  plaintiff  in  replevin. 
It  was  urged  that  there  was  a  repugnancy  in  the  plea,  which 
admitted  the  tenure,  but  shewed  an  assignment.  But  the 
Court  said  they  could  not  distinguish  the  case  from  Preece  v. 
Carrie f  and  therefore,  held  the  plea  good,  (g) 

id)  Ponlteney    v.  Holmes,  Str.  Webber,  8  Taunt.  593. 

405,  a  vide  Baker  o.  Gosling,  1  (/)  I^«ece  v,  Corrie,  5  Bing.  25. 

Bini;.  N.  S.  19.  (ff)  Pascoe  o.  Paacoe,  3  Bing. 

(0  Palmer  o.  Edwards,  Doug.  N.  S.  898. 
187.  n.  [59.]  S.  P.  Parmenter  v. 
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If  lessor  grants 
a  term  exceed- 
ing his  lease. 


If  a  termor  for  years  make  a  lease  for  a  period  exceetUng 
his  term,  it  will  operate  as  an  assignment ; — as  if  a  lessee 
for  three  years  demise  the  premises  for  four  years,  he  will 
not  thereby  gain  any  tortious  reversion ;  but  the  demise 
will  amount  to  an  assignment,  (h)  But  if  a  lessee  for  lives 
grant  all  his  estate  and  interest  to  A.  and  his  executors, 
this  will  not  be  an  assignment ;  because  a  grant  to  a  man 
and  his  executors  cannot  convey  a  freehold,  (i) 


The  distinction  between  an  assignment  and  a  lease  de- 
pends upon  the  quantity  of  interest  which  passes,  and 
not  upon  the  extent  of  the  premises  transferred.  Where, 
therefore,  the  lessee  of  a  house  for  seven  years  demises 
part  of  the  house  to  another  for  the  whole  of  his  term, 
this  is  not  an  underlease,  but  an  assignment  pro  tanto; 
and  so,  on  the  other  hand,  where  the  lessee  of  a  house 
for  seven  years  demises  the  whole  of  the  house  for  seven 
years  aU  but  one  day,  this  is  an  underlease  and  not  an 
assignment,  (i) 

An  assignment,  therefore,  creates  no  new  estate;  but 
transfers  an  existing  estate  into  new  hands:  a  lease,  or 
underlease,  creates  a  perfectly  new  estate.  When  a  lease 
is  made  to  commence  before  the  expiration  of  a  subsisting 
lease,  it  is  called  a  concurrent  lease ;  when  jnade  to  com- 
mence after  the  determination  of  another  lease,  it  is  a  lease 
in  reversion,  (J)  or  it  may  be  a  lease  of  the  reversion,  that  is, 
a  grant  of  the  reversion  carrying  the  rent. 

The  form  of  demises  remains  now  to  be  considered  : — 1. 


(A)  Hicks  o.  Downing  (aUtu  Smith 
o.  Baker,)  Ld.  Raym.  99.  S.  C.  1 
Salk.  13. 

(t)  Earl  of  Derby  v,  Taylor,  East, 
502. 

(k)  Crusoe  dem.  Blencowe  v. 
Bngby,  9upra, 

(/)  Winter  v,  Loveday,  Com. 
Rep.  39.    A  bare  right  or  chose  in 


action  cannot  in  general  be  aeugned 
at  law.  But  where  a  lease  is  made 
with  a  bond  conditioned  for  the 
performance  of  covenants,  and  the 
lessee  asaigns  the  lease,  he  may  also 
assign  the  bond  so  as  to  give  the 
assignee  the  benefit  of  it,  provided 
it  be  hrfore  breach  of  covenant. 
Anon.  Godb.  81. 
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Where  the  parties  lie  under  no  special  directions  as  to  the 
form  and  extent  of  the  demise :  2.  Where  they  lease  under 
the  enabling  and  disabling  statutes:  and  3.  Where  they 
lease  under  the  directions  of  a  power,  (m) 


SECTION  I. 


OF  THE  FORM  OP  ASSIGNMENTS  AND  LEASES  IN  GENERAL. 

The  distinction  between  things  which  lie  in  livery,  and 
things  which  lie  in  grant,  rendered  a  different  mode  of  con- 
veyance necessary  in  their  alienation.  Things  lying  in  livery, 
as  they  were  of  a  tangible  nature,  might  be  easily  transferred 
from  one  hand  to  another :  thus  land  might  be  passed  by  a 
symbolical  delivery ;  and  this  being  always  made  in  the  pre- 
sence of  witnesses,  no  other  form  or  evidence  was  necessary 
to  authenticate  the  transfer.  But  things  lying  in  grant  were 
incapable  of  this  mode  of  conveyance :  their  abstract  nature 
made  it  impossible  for  any  formal  possession  to  be  transferred : 
and  a  deed  was  always  necessary  for  their  alienation,  the  de-  a  demise  of 
Ureryof  which  deed  immediately  passed  the  property,  and  ttZ^^^. 
therefore  a  demise  by  parol  of  a  right  of  hunting  and  ^ V  ^^^* 
shooting,  although  together  with  a  messuage,  is  void;  but 
an  action  for  use  and  occupation  might  be  maintained,  if  the 
count  or  declaration  be  properly  framed,  (n) 

Things  lying  in  livery,  might  at  common  law  have  passed  Demise  of 
without  deed.     And  as  a  feoffment  might  be  made  by  mere  n^^^t^ 
word  of  mouth,  so  a  fortiori,  might  a  lease  for  life-     There  '^^l^  ^L 
needed  only  the  ceremony  of  livery  of  seisin  to  pass  the  firee- 

im)  As  to  assignments  tn  law,         (n)  Bird  v.  Higginson,  4  Nev. 
n<ie  f^ra.  and  Man.  505. 


must 
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hold;  so  that  where  a  man  said  to  another,  '*I  do  here 
demise  to  you  my  house  for  the  term  of  your  life/'  this  was 
a  sufficient  demise ;  and,  provided  livery  were  afterwards 
made,  would  enure  to  pass  a  life  estate,  (o) 

Livery  of  seisin,  in  deed,  or  in  law,  was  the  usual  means  of 
passing  a  freehold:  though  it  was  not  necessary,  when 
the  freehold  passed  by  matter  of  record,  or  under  the 
statute  of  uses;  or  by  surrender,  release,  confirmation, 
&c.  (p) 

But  leases  for  years  required  no  livery ;  they  were,  and 
still  are,  considered  mere  chattel-interests,  arising  from  the 
contract  between  the  parties,  and  passing  only  an  interest  in 
the  land,  and  not  the  freehold,  (q) 


Bat  now  de- 
mues  for  more 
than  three 
years  must  be 
in  writing* 


Leases  for  years,  or  assignments  thereof,  might  therefore, 

by   the  common  law,  have  been  made  by  deed,  or  parol. 

To  remedy  the  evils  arising  from  parol  demises,  the  Statute 

of  Frauds  enacts  "  that  all  leases,  estates,  interests  of  free- 

'  hold,  or  terms  of  years,  or  any  uncertain  interests  of,  in, 

'  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or 

*  hereditaments,  made  or  created  by  livery  and  seisin  only, 
'  or  by  parol,  and  not  put  in  writing  and  signed  by  the  par- 
'  ties  so  making  or  creating  the  same,  or  their  agents  there- 
^  unto  lawfully  authorised  by  writing,  shall  have  the  force 

*  and  effect  of  leases  or  estates  at  will  only,  and  shall  not 

*  either  in  law  or  equity  be  deemed  or  taken  to  have  any 
'  other  or  greater  force  or  effect ;  any  consideration  for 
'  making  any  such  parol  leases,  or  estates,  or  any  former  law 

*  or  usage  to  the  contrary  notwithstanding."  (r) 


(€ 


Except,  nevertheless,  all  leases  not  exceeding  the  term 


(o)  Sharp's  case,  6  Rep.  26.  b. 
S.  C.  (Sharp  v.  Sharp)  Cro.  Eliz. 
482. 

(/>)  Shep.  Touch.  210.    And  see 


Vin.  Abr.  Feoffment  (B). 
(q)  Ibid,  and  vide  npra. 
(r)  29  Car.  II.  c.  3,  8. 1. 
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"  of  three  years  from  the  making  thereof^  whereupon  the 
"rent  reserved  to  the  landlord  during  such  term  shall 
"  amount  unto  two-third  parts  at  the  least  of  the  full  im- 
''  pro?ed  value  of  the  thing  demised."  (s) 

And  **  no  leases,  estates,  or  interests,  either  of  freehold 
"or  terms  of  years,  or  any  uncertain  interest,  not  being 
"  copyhold  or  customary  interest  of,  in,  to,  or  out  of  any 
"messuages,  manors,  lands,  tenements,  or  hereditaments, 
"shall  be  assigned^  granted,  or  surrendered^  unless  it  be  by 
"  deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
"  granting,  or  surrendering  the  same,  or  their  agents  there- 
"  mito  lawfully  authorised  by  writing,  or  by  act  and  operation 
«  oflaw."  (0 

At  present,  therefore,  all  leases  for  a  longer  term  than  AMgnmeDU 
three  years,  and  a//  assignments  and  surrenders,  must  be  by  must  be  in 
deed,  or  by  note  in  writing  signed  by  the  parties  or  their  '^''^^' 
authorised  agents :  and  though  where  the  term  to  be  created 
does  not  exceed  three  years,  and  the  rent  amounts  to  two- 
thirds  of  the  annual  value,  a  parol  lecue  is  still  sufficient ; 
yet  the  statute  absolutely  requires  that  in  all  cases  an  assign- 
meid  should  be  in  writing ;  and  the  exception  as  to  leases 
not  exceeding  three  years,  does  not  extend  to  an  assignment ; 
therefore,  where  a  parol  assignment  was  made  of  a  lease  from  Although  lease 

commences  by 

year  to  year,  which  had  been  granted  by  parol,  it  was  held  parol, 
to  be  void  under  the  statute,  {u)  It  is  not,  however,  necessary 
that  an  assignment  should  be  by  deed;  [p)  but  it  must  be 
stamped  pursuant  to  the  55  Geo.  Ill,  c.  184. 

But  a  lease  for  lives  must  be  created  by  deed»  and  be 
attended  by  the  usual  solemnities  for  granting  or  limiting 
estates  of  freehold  (that  is)   by  livery   of  seisin,  bargain, 

(f)  Sect  2.  (»)  Bolting  v.  Martin,  1  Camp. 

(0  Sect  3.    This  statute  is  in  318.    Preece  v.  Corrie,  5  Bing.  25. 

force  in  the  island  of  St.  KUt's  in  Cv)  Farmer  dem.  Earl  v.  Rogers^ 

the  Wegt  Indiea,  vide  Beckett  v.  2  Wils.  26.     Beck  dem.  Fry  v. 

Harden,  4  M.  and  S.  1.  Phillips,  Burr.  2827. 
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and  sale  enrolled,  or  lease  and  release,  or  by  grant,  if  in  re- 
mainder, {x) 


Parol  lease  not 
exceeding 
three  years 
from  the 
making  may 
commence  t'li 
Juturo. 


Upon  this  statute,  it  was  ruled  by  Lord  Holt  that  a  parol 
lease  for  three  years  must  begin  from  the  making  of  the 
agreement,  and  cannot  be  made  to  commence  at  a  subsequent 
d^y-  (y)  There  seems,  however,  no  objection  to  the  tenure 
commencing  at  a  future  day,  provided  the  whole  term  demised 
do  not  extend  above  three  years  from  the  day  of  the  making; 
— as  in  the  case  of  a  parol  demise  habendum  from  Lady-day 
next  for  a  quarter  of  a  year,  and  so  from  quarter  to  quarter 
so  long  as  the  parties  shall  please ; — which  Lord  Raymond, 
C.  J.,  held  to  be  good  under  the  statute,  {z) 


Parol  lease  for 
one  year  cer- 
tain and  so 
from  year  to 
year  good. 


And  where  a  parol  demise  was  made  to  hold  one  year,  and 
so  from  year  to  year,  as  long  as  the  parties  pleased,  though 
this  was  holden  to  be  a  lease  for  two  years  certain,  and  if 
the  lessee  held  on  then  for  another  year  certain,  so  as  to 
be  an  executory  agreement  which  might  extend  beyond 
three  years ;  yet  as  there  was  never  any  term  for  more  than 
two  years  subsisting  at  the  same  time,  it  was  agreed  that  this 
demise  was  not  void  by  the  statute,  (a) 


Parol  agree- 
ments to  pay 
additional  rent 
good  as  a  col- 
lateral agree- 
ment to  pay  80 
much  money. 


Where  a  lease  had  been  made  by  deed  for  twenty-one 
years  to  A.,  who  afterwards  took  B.  into  partnership ;  and  A. 
and  B.  made  a  parol  agreement  with  the  landlord,  that  if  he 
would  enlarge  the  building  they  would  pay  him  ten  per  cent. 
on  the  cost,  in  addition  to  the  original  rent,  for  the  rest  of 
the  term  which  exceeded  three  years,  and  the  new  building 
was  consequently  made ;  it  was  contended  that  the  new  con- 
tract for  an  additional  rent  was  a  demise  of  the  new  building, 


(«)  Doe  dem.  Warner  v.  Brown, 
8  East,  167.  Brown  v.  Warner, 
14  Ves.  158. 

(y)  Rawlins  v.  Tomer,  Ld.  Raym. 
736.  Baker  v.  Reynold,  ibid.  Anon. 
12  Mod.  610. 


(i)  Ryley  v.  Hicks,  Str.  651. 

(a)  Legg  V.  Studwick,  2  Salk. 
414,  and  see  Stomfil  o.  Hicks,  2 
Salk.  413.  S.  C.  Ld.  Raym.  280. 
Harris  t;.  Evans,  1  Wils.  262. 
Agard  v.  King,  Cro.  Eliz.  775. 
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and  ought,  according  to  the  Statute  of  Fraud8|  to  have  been 
10  writing ;  the  Court  of  Common  Pleas  held  that  this  parol 
agreement  was  not  within  the  statute ;  thati  whatever  was 
subsequently  built  became  part  of  the  prembes  originally 
demised.  Only  the  original  rent  could  be  distrained  for,  and 
this  was  that  merely  a  collateral  agreement  to  pay  so  much 
more  money  during  the  residue  of  the  term  if  the  lessee 
would  make  the  desired  expenditure,  (b) 

On  the  same  principle  it  was  heldi  that  a  parol  agreement 
by  the  tenant  to  pay  5/.,  increased  rent  for  the  remainder  of 
the  termi  in  consideration  of  the  landlord  expending  50/.  in 
improvements,  was  not  a  contract  for  any  interest  of  or  cofi- 
eermngland  within  the  meaning  of  the  statute ;  for  the  addi- 
tional rent  could  not  be  distrained  for,  and  would  not  pass 
to  the  grantee  of  the  reversion  or  descend  to  the  heir  of  the 
lessor,  but  as  a  matter  of  personal  contract  would  go  to  his 
executor,  (c) 

By  the  terms  of  the  statute  a  parol  demise  for  more  than  Parol  lease  for 
three  years  is  to  operate  as  a  tenancy  at  w$U»    The  mcon-  three  yean 
veniences  attending  such  a  tenancy  long  made  the  Courts  jj^^^'^ 
anxious  to  raise  an  implied  contract  for  a  year ;  (d)  and  it  J^^- 
was  at  length  expressly  decided,  that  such  a  tenancy  at  will 
as  the  statute  created  should  be  considered  as  a  tenancy  from 
year  to  year ;  and  that  all  the  statute  meant  was,  that  a  parol 
agreement  for  more  than  three  years  should  not  operate  as  a 
term,  {e) 

But  though  such  a  lease  will  only  create  a  tenancy  from 
year  to  year,  still  it  must  regulate  the  terms  upon  which  the 
tenancy  subsists  in  other  respects,  as  to  the  rent,  the  time  of 
the  year  at  which  the  tenant  is  to  quit,  &c. ;  and  therefore, 

(h)  Hoby  e.  Roebuck,  7  Taunt.  (d)  Per  Lord  Kenyon,  Doe  dem. 

157.  Shore  v.  Porter,  3  T.  R.  16. 

(e)  Donellan  v.  Read,  3  B.  and  (e)  Clayton  v.  Blakey,  8  T.  R.  3. 

Ad.  899.  Vide  supra.  Gap.  I. 
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where  in  a  lease  by  parol  for  seven  years,  it  was  agreed  that 
the  tenant  should  enter  at  I^ady  Day  and  quit  at  Candlemas, 
the  court  held  that  though  the  lease  was  void  as  to  the  dura- 
tion of  the  term,  the  tenancy  could  only  be  put  an  end  to  at 
Candlemas.  (/)  But  to  create  a  tenancy  from  year  to  year 
under  a  parol  agreement  to  let,  such  agreement  should  be 
absolute  and  not  conditional,  or  depending  on  the  perform- 
ance by  the  tenant  of  a  prior  act  {g) 

The  sovereign  cannot  demise  by  parol  for  any  term  bow- 
0^      ever  short ;  for  he  can  only  grant  leases  by  patent  under 
n^    the  great  seal,  or  seal  of  the  exchequer.  (A)    And  in  like 
i-       manner  a  corporation  aggregate  can  only  make  leases  under 
the  corporation  seal,  (i)     And  it  has  been  always  held  ne- 
cessary, before  and  since  the  enabling  statute,  that  a  lease  by 
husband  and  wife  of  the  wife's  lands  should  be  by  deed,  or  it 
will  be  absolutely  void  as  against  the  wife,  and  cannot  be  con- 
firmed by  her  after  her  husband's  death ;  because  her  assent 
is  necessary  ah  initio,  and  that  assent  ought  to  be  by  deed,  (jt) 

Where  a  lease  is  made  for  life,  or  for  a  term  of  more  than 
three  years ;  or  where  the  rent  to  be  reserved  upon  a  lease, 
though  but  for  three  or  fewer  years,  does  not  amount  to  two- 
thirds  of  the  annual  value  of  the  tenement  demised,  the  lease 
must  be  by  deed,  or,  not  being  for  life,  by  note  in  writiDg. 
The  more  formal  method  of  leasing  by  deed  is  usually  pur- 
sued in  demises  for  years  as  well  as  for  life ;  and  more  es- 
pecially when  the  lease  is  for  a  long  term  of  years,  and  the 
tenements  to  be  demised  are  valuable. 

The  parts  of  a  regular  indenture  of  lease  are  usually  set 
down  as  six-fold  : — 

(/)  Dm  dem.  Rigge  v.  Bell,  6  (»)  Lane's  cue,  2  Rep.  17. 

T.  R.  471.     De  Medina  t>.  PoUon,  (■)  Patrick  r.  Balls,  Caith.  390. 

Holt,  47.  S,  C.  Ld.  Raym.  136. 

(j)  Doe  dem.  Rogers  o.  Pullen,  (t)  Tuniey  v.  StuTfft»,  Dyer,  91. 

3  Bing.  N.  S.  749.  6.  WaUal  v.  Heath,  Cro.  Bii.  656. 
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I.  The  premises  ;  conUining  a  statement  of  the  date  of  the  The  parti  of  a 
instrumeiit:  the  names  of  the  parties: — ^recitals  of  former 
acts  or  writings,  and  explanatory  matter  :-^the  considera- 
tion :— the  words  of  demise : — and  the  enumeration  of  the 
tenements  demised. 

n.  The  habendum  et  tenendum  ;  by  which  the  quantity  of 
the  lessee's  interest  is  ascertained. 

III.  The  reddendum^  or  reservation  of  the  rent. 

IV.  The  conditions,  upon  which  the  estate  is  limited,  and 
subject  to  which  it  is  to  be  holden. 

y*  The  covenants. 

VI.  The  conclusion ;  consisting  of  the  date  of  the  e&ecu« 
tion : — ^the  signatures  and  seals  of  the  parties  executing  :-^ 
and  the  witnesses  to  the  execution. 

All  these  ingredients  are  not  necessary  to  the  formation 
of  a  lease.  To  constitute  a  good  lease,  it  need  only  ap^ 
pear  to  be  the  intention  of  the  lessor  on  the  one  hand  to 
dispossess  himself  of  the  tenements  in  favour  of  the  lessee 
by  the  very  making  of  the  lease ;  and  of  the  lessee  on  the 
other  hand  to  enter  and  be  possessed  pursuant  to  the  lessor's 
consent. 

The  effect  of  the  Statute  of  Frauds,  so  far  as  it  applies  to 
parol  leases  not  exceeding  three  years  from  the  making,  is, 
that  the  leases  are  valid,  and  that  whatever  remedies  can  be 
bad  upon  them,  in  their  character  of  leases y  may  be  resorted 
to,  but  they  do  not  confer  the  right  to  sue  the  lessee  for 
damages  for  not  taking  possession.  (/) 

A  contract  to  let  ready  furnished  lodgings,  is  a  contract 

(0  Edge  V.  Strafford,  1  Cr.  and  J.      Stamp,  1  Stark.  16. 
3(1.  Tfrw.  393,  «/  vide  Inman  v. 


^  or'  ZJie  FjrTH   if  t^Blbir^  'mz<fti  I. 


^ 


Frautis^  and   ihrmtif   he  m. 
encar.   s&  JcdiHi  &r  use 


let  feir  ODC  Tear  obJt 


■  of  tbe  ports  of  aa  imlniiuie  of 
kaie  flurks  out  the  order  m  wiach  thej  say  be  best  coo- 


1,  tU 


L   THE 

L  rw  pr^-  1'  The  diiil^  of  die  lease  is  osoaDj  set  down  tbe  ficst  diii^ 

tn  the  deed ;  bat  a  date  is  not  ahtolotely  neceasaiy :  for  in 
a  lease  for  liie,  not  the  deed  but  tbe  Every  pinncin  tbe  es- 
tate ;  and  in  a  lease  for  jears,  if  tbere  be  no  dale,  or  an 
imj^jhHihle  date,  as  tbe  SOtb  of  Febmaiy,  or  tbe  Slst  of 
Aprils  the  term  demised  wiO  be  takeo  to  bq[in  from  tbe  time 
of  deUrering  the  deed,  unless  some  particalar  time  finr  its 
commeocemeot  be  therein  specified.  Bat  if  tbe  deed  has  a 
sensible  date,  tbe  word  date  in  tbe  body  of  the  deed,  will 
reier  to  that  period,  and  not  to  tbe  date  of  defirery.  (o) 

S.TIiepArtMt:       2.  Next  follow  the  parties  with  their  proper  names  and 

descriptions.  Where  a  lease  is  made  ander  a  power  of 
attorney,  the  attorney  ought  to  make  it  in  die  name  of  his 
principal,  and  not  in  his  own  name:  because  the  letter  of 

(m)  Edge  9.  Stnffiird,  Inman  e.      and  Meet.  599. 
Stamp,  Jifira.  (o)  Styles  v.  Wardle,  4  B.  and  C. 

(a)  Strickland  v.  MazweO,  2  Cr.      908.    7  DowL  and  Kjl  507. 
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attorney  giTes  him  no  interest  in  the  lands,  but  merely  au* 
tboiises  him  to  stand  in  the  place  of  his  principal.  (/?)  And 
so  leases  by  the  bailiff*  of  a  manor,  who  cannot  by  virtue  of 
his  office  make  leases  to  bind  the  lord  without  a  special 
authority,  must  be  made  in  the  lord's  name,  {q) 

The  person  to  whom  the  lease  is  made  ought  obviously  to 
be  a  party ;  for  if  A.  covenant  with  B.  that  C,  shall  enter 
and  enjoy,  this  will  be  a  *  mere  covenant,  and  no  lease ; 
becaase  B.,  with  whom  it  is  made,  is  a  stranger,  and  C,  the 
mtended  lessee,  is  no  party  to  the  agreement,  (r) 

It  has,  however,  been  adjudged  that  a  lease,  habendum  to 
a  person  not  named  in  the  premises,  may  be  good,  («)  and 
where  by  indenture  of  lease  between  A.  and  B.  on/y,  A.  de- 
mised to  B.  for  ninety-nine  years,  if  B.  should  so  long  live, 
and  after  her  death,  the  remainder  of  the  term  to  C.  her  son ; 
who,  it  appeared  by  the  lease,  was  then  an  infant.  Lord 
Mansfield,  referring  to  the  case  of  Porry  v.  Allen,  not  only 
held  that  it  could  not  be  objected  that  C,  being  an  infant, 
was  not  a  party,  but  laid  down  that  a  grant  may  be  made 
to  a  person  by  a  deed  to  which  he  is  no  party ;  and  he  is 
fiuther  reported  to  have  said,  that  the  covenant  in  this  case, 
although  not  with  C,  that  he  should  enjoy  from  the  death 
of  his  mother  for  the  renuiinder  of  ninety-nine  years  might 
of  itself  amount  to  a  lease.  (/) 

S.  Recitals  of  former  instruments,  or  of  some  antecedent  3.  the  recitals: 
circumstances  which  have  led  to  the  lease  in  question,  are  fre- 
quently convenient  for  the  sake  of  clearness  and  elucidation. 
In  a  case  in  which  a  lease  had  been  granted  by  tenant  for 

(p)  Combe's  case,  9  Rep.  76.  b.,  173.    Littleton  t?.  Feme,  1  Leon. 

IVAbridgcourt  v.  Ajhley,  Moore«  136.    HavergiU  v.  Hare,  3  Bulatr. 

818.    Frontiii  v.  Small*  Ld.  Raym.  251. 

UlS.    S.  C.  Str.  705.    Wilks  v.  (#)  Eeles  v.  Lambert,  Aleyn,  41. 

Back,  2  East,  142.  (0  Wright  dem.  Plowdeno.  Cart- 
er) Bac.  Abr.  Leases,  (\),  8.  wright,  1  Burr.  282. 
W  Pony  V.  Allen,  Cro.  Eliz. 
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life,  not  in  accordance  with  hii  power,  it  was  held,  a  rental 
of  it  in  a  deed  of  conveyance  to  a  remunder-man,  was  b; 
way  of  description  only,  and  did  not  confirm  the  lease,  (v) 
But  in  another  case,  in  which  a  lease  contained  a  recital  of 
an  agreement  by  the  lessee  for  pulling  down  an  old  mill  and 
building  a  larger  one,  and  the  lessee  corenanted  to  bold  and 
leave  the  new  mill  in  repair,  a  covenant  was  implied  on  the 
part  of  the  lessee  to  build  the  new  mill,  (c) 

In  the  case  of  ordinary  persona  a  recital  is  not  a  necessary 
or  usual  part  of  a  lease ;  nor  is  a  misrecitat  material,  unless  it 
be  of  a  lease,  after  the  expiration  of  which,  the  new  term  is  in- 
tended to  commence,  (w)  But  in  the  case  of  tbe  king, 
though  his  grants  need  not  recite  any  prior  lease  of  copy- 
hold lands  or  leases  not  of  record,  (x)  yet  where  he  grants 
a  new  estate  in  a  thing  in  which  there  is  an  estate  of  record 
already  existing,  this  must  be  recited  in  tbe  deed,  or  the 
second  grant  will  be  void.(y}  And  any  material  error  in  the 
recital,  by  which  it  appears  that  tbe  king  has  been  deceived, 
wilt  vitiate  his  grant,  (x) 

4.  Tbe  consideration  next  appears.  This  must  either  be 
good,  as  nattirat  affection ;  or  valuabie,  as  money  and  tbe 
like ;  being  usually  in  leases  for  years  the  annual  rent. 

5.  The  words  of  demise.     Tbe  usual  terms  by  which  a 
,   lease  is  made,  are,  "  demise,  grant,  and  to  farm  let :"— but 

according  to  Sir  Edward  Coke,  the  word  dedi  is  equally 


(•)  Doe  dem.  Bigga  v.  Wliele,  3  (y)  Sbep.  Toncl.  76-  Me  Tin. 

DowL  and  Rjl.  7i6.  Abr.  Prmtgatite  (Q.  b.  3).    Bac 

(e)  SuBptoD  e.  EuUrhj,  9  B.  Abr.  Prengatm  (F). 

and  C.  422.    4  Man.  and  R7I.  439.  (s)  fianrick*!  caac,  G  Rep.  94.  a. 

6  Bing.  644.  4  Moore  and  Payne,  Needier  v-  Biabop  of  Wincbester, 

601.    1  Gt.  and  J.  105.  Hob.  230,  339.    Swift  ■>.  Hein, 

(v)  Bath  aud  Montagne'e  case,  March,  31.    Chambcra  v.  Haaon, 

3  Ch.  Ga.  101.    Shep.  Toucb.  77.  Yelr.  47-    Apiice  e.  Uayea,  Hardr. 

(«)  Fnlham  v.  Fulbam,  Msrcb,  49S. 
3W. 
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effective,  (a)  So  a  licence  by  the  lord  to  enter  and  enjoy 
Iand;(6)^-or  a  covenant  by  him  with  A.  to  stand  seised  to 
the  use  of  A. — ^will  operate  as  a  lease,  (c) 


Id  like  manner,  a  covenant  or  agreement  **  that  A.  shall 
have,  occupy,  and  enjoy  land/'  &c.,  {d)  will  enure  as  a 
lease,  provided  such  covenant  or  agreement  be  made  with 
the  mtended  lessee,  and  it  appear  thereby  that  it  is  the 
intention  of  the  parties  to  create  a  present  relation  of  land- 
lord and  tenant ;  {e)  and  it  is  not  shewn  by  the  instrument 
itielf  that  at  the  date  of  the  agreement  the  party  had  not 
power  to  grant  a  lease.  (/) 

There  is  no  distinction  between  the  terms  "let  and  agree  to  Where  afor- 
let,**  when  the  relation  of  landlord  and  tenant  is  to  commence  enrae  if  con- 
immediately ;  the  law,  however,  (g)  will  not  imply  an  intention  *^^^^  *  ^^^^' 
in  any  man  to  work  an  injury  to  himself,  when  such  an  injury 
would  follow  by  construing  an  imperfect  instrument  into  a 
lease,  and  therefore  such  instrument  must,  under  such  cir- 
cumstances,  be  taken  as   an  agreement  for  a  lease  only. 


(a)  Co.  Lit.  301.  b.  Holder  v. 
Tajlor,  Hob.  11. 

(b)  Year  book,  5  Hen.  VII.  1.  a. 
HiTogil  9.  Hare,  3  Bolstr.  252. 
TKTtrv.  Roberto,  Hard.  366.  Hall 
r.  Seabright,  1  Sid.  438.  S.  C.  1 
Mod.  14.  2  Keb.  534.  Jepaon  v. 
Jackaoo,  2  Lev.  194.  Bight  dem. 
Green  p.  Proctor,  Burr.  2209.  Per 
TateiyJ.  But  see  Tookero.  Squire, 
i  BoL  Abr.  848.  L  5.  and  Pleaaante 
V.  Higbam,  Md,  1.  9»  where  it  is 
ttid  to  have  been  decided  that  the 
words,  *'  A.  will  nffer  and  permii 
B.  to  hold  land ;''— or  **  is  content 
to  demise  land  to  B."  wiU  not  make 
a  lease,  but  only  an  agreement  for 
afdtore  demise. 

(c)  Right  dem.  Baaaet  v.  Thomas, 
Burr.  1446. 

(d)  To  bare  the  land,  and  to  have 
the  issues  and  profito  of  the  land,  is 


all  one.  Parker  v.  Plnmmer,  Cro. 
£lis.  190.  Lutterell  v.  Weston, 
1  Bulst.  215.  And  see  Pomfret  o. 
Ricroft,  1  Saund.  321.  Hare  o. 
Celey,  Cro.  Eliz.  143.  S.  C.  1  Leon. 
315.  Lenthall  v.  Thomas,  2  Keb. 
267 ;  and  the  observations  thereon, 
in  Bac.  Abr.  Leases  (I)  6. 

(e)  Tisdale  o.  Sir  W.  Essex,  Hob. 
34.  S.  C.  Moore,  861.  I  Rol.  Rep. 
397.  1  RoL  Abr.  847.  1.  40.  Lit- 
tleton  o.  Peine,  1  Leon.  136.  Whit- 
lock  o.  Horton,  Cro.  Jac.  92.  Evans 
V,  Thomas,  ibid,  172.  Drake  v. 
Mnnday,  Cro.  Car.  207*  S.  C.  Sir 
W.  Jones,  231.  Richard  v.  Sely,  2 
Mod.  79.  S.  C.  3  Kel.  638.  Roe 
dem.  Jackson  o.  Ashbumer,  5  T.  R. 
163. 

(/;  Hayward  v.  HasweU,  1  Nev, 
and  P.  411. 

(^)  See  7  Bing.  590. 
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Thus,  where  a  forfeiture  would  be  incurred  by  maldng  a 
lease,  (as  in  the  case  of  a  copyholder,)  and  the  intention  of 
the  parties  to  make  a  lease  does  not  clearly  appear,  the 
courts  will  construe  it  as  an  agreement  or  covenant  for  a  lease 
and  not  as  a  lease  itself,  (h) 

And  where  the  custom  of  a  manor  only  authorised  a  copy- 
holder to  let  hb  lands  for  a  certain  term,  as  for  three  yean 
together,  and  he  made  a  lease  for  three  years,  and  corenanted 
to  renew  the  lease  every  three  years,  during  twenty-one  years, 
the  Court  of  K.  B.  held  that  this  was  only  a  lease  for  three 
years  with  an  executory  covenant  for  a  renewal;  and  that  m 
forfeiture  was  thereby  incurred.  (>) 

And  where  a  copyholder  demised  his  copyhold  to  J.  S. 
for  one  year,  and  at  the  end  thereof  from  year  to  year, 
Tor  thirteen  years  more,  if  the  lord  teould  grant  licence, 
and  so  at  not  to  create  a  forfeitvre,  this  was  treated  as 
I  mere  executory  agreement,  dependant  upon  the  lord's 
licence,  (i) 

It  has  been  already  stated  that  a  lease  may  be  by  deed,  or  by 
writing  not  being  a  deed,  and  that  it  may  be  created  by  very 
informal  words ;  the  consequence  is,  that  in  a  number  of  cases, 
it  has  been  extremely  difficult  to  determine  whether  the  id- 
itrument  was  to  be  considered  an  actual  demise,  or  only  an 
agreement  which  equity  would  enforce. 

Where  an  agreement  for  a  lease  contains  words  of  present 
lemise,  and  there  are  circumstances  from  which  it  may  be 
:oHected  that  the  tenant  was  meant  to  have  an  immediate 
egal  interest  in  the  term,  such  an  agreement  will  amount  to 
in  actual  lease;  on  the  other  hand,  although  words  of  pre- 
lent  demite  are  used,  yet  if  it  appears  on  the  whole  that  no 

(A)  Lad;  Hantague'a,caae,  Cm.  (■)  Fenny  dem.  Eathsm  p.  Chad, 

lac.  301.   S.  C.   {Htmlen  e.  Ham-  2  M.  and  S.  2S6. 

en,)  I  Bulrtr.  189.     UnthsU  r.  (t)  Lufkin  p.  Nnnn,!!  Vm.  170. 

rhomw,  3  Keh.  ae;.  5,C.    iNewJteji.  163. 
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kgal  inieresi  was  intended  to  pass,  and  that  the  agreement 
was  only  preparatory  to  a  demise  to  be  thereupon  made;  the 
construction  will  be  governed  by  the  intention  of  the  parties, 
and  the  contract  will  be  held  not  to  amount  to  more  than  an 
agreement. 

There  exists  in  the  books  considerable  contradiction 
between  the  decided  cases,  particularly  where  the  ques- 
tionable instrument  has  contained  an  express  provision  that 
a  future  lease  should  be  made,  which  has,  in  many  instances, 
been  held  not  to  control  the  actual  demise,  but  to  have  re- 
ference to  a  further  assurance  of  the  term  granted* 

The  earliest  case  upon  thb  point  arose  before  the  Statute  Maidon'i  caw 
of  Frauds,  upon  these  words : — **  I  will  you  shiUl  have  a 
lease  for  twenty-one  years  of  my  lands  in  D.,  paying  ten 
Bhillings  yearly  rent : — make  a  lease  in  writings  and  I  will 
seal  it  J*  This  was  holden  to  be  a  valid  lease ;  the  intention 
of  the  parties  was  sufficiently  expressed  that  the  one  should 
devest  himself  of  the  possession,  and  the  other  come  into  it, 
and  it  was  considered  that  the  lease  to  be  made  was  only 
for  further  assurance.  (/) 

So  where  articles  were  drawn  and  sealed,  by  which  **  it  was  Harriogton  v, 

Wiic, 

covenanted  between  the  parties  that  A.  doth  let  certain 
hmds  to  B.  for  such  a  term;"  and  there  was  a  further 
covenant,  "  that  a  lease  should  be  made  and  sealed  accord- 
bg  to  the  said  articles,  before  the  feast  of  All  Saints :''  the 
Court  held  this  to  be  a  good  present  lease ;  the  same  intention 
being  manifest,  and  that  what  followed  was  only  in  respect 
Xo further  assurance,  (m) 

But  a  very  opposite  decision  was  made  in  a  case,  reported  sturgeon  e. 
however  in  a  book  of  very  doubtful  authority,  where  articles 

(0  Anon.  Moore,  8.   3£dw.  VI.  and  38.  Eliz.  Cio.  Eliz.  486.  S.  C. 

S.  C.  cited  as  Maldon's  case,  Gro.  cited  1  Rol.  Abr.  847.  1.  46.   S.  P, 

Elis.  33.  Abr.  Leases  (K). 

C»)  Hanisgton  r.  Wise,  M.  37 
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were  in  these  words,  ''  Imprimis^  A.  doth  demise  to  B. 
a  close  for  forty  years,  with  rent  reserved,  in  witness 
whereof/*  &c.,  and  a  memorandum  was  added,  that  these 
articles  were  to  be  ordered  by  counsel  of  both  parties  ac« 
cording  to  due  form  of  law ;  a  lease  was  actually  drawn  by 
counsel,  but  owing  to  some  disagreement  was  never  executed 
by  the  parties,  the  Court  ruled  that  these  articles  were  not 
a  sufficient  lease,  and  directed  the  jury  accordingly.  (») 
In  this  case  there  were  words  of  actual  demise,  and  an 
intention  shown  that  the  one  should  devest  himself  of  the 
possession  and  the  other  come  into  it,  and  there  was  no 
apparent  reason  for  not  considering  the  future  lease  by  way 
of  further  assurance. 

Baxter  t>.  The  doctrine,  however,  in  Maiden's  case,  and  Harring* 

ton  V.  Wise^  was  fully  recognised  and  confirmed  by  a  decision 
made  in  the  year  1775.  There  A.  entered  into  an  agreement 
{stamped  as  such^  and  properly  signed)  with  B.,  and  thereby 
agreed  '^  with  all  convenient  speed  to  grant  a  lease  to  B.« 
and  did  thereby  set  and  let  to  him,  all  that,  %c.  to  hold  for 
twenty-one  years  from  Candlemas  next  at  a  rent  of  290/. 
per  annum ;"  and  it  being  contended  that  this  was  only  an 
executory  contract,  the  Court  of  Common  Pleas,  {absente 
de  Grey,  C.  J.,)  clearly  held  this  a  good  lease  in  prce- 
senti,  with  an  agreement  to  execute  a  more  formal  lease  in 
futuTO.  (o)  And  it  will  be  observed,  that  the  circumstance 
of  the  instrument  being  stamped  as  an  agreement,  was  not 
considered  a  sufficient  indication  of  the  intention  of  the  parties, 
that  it  should  operate  as  an  agreement,  to  rebut  the  contrary 
intention,  as  shown  on  the  face  of  the  instrument  itself. 

Barry  V.  So  in  the  year  178S,  upon  a  writ  of  error  from  the  King's 

'  Bench  in  Ireland,  an  instrument  in  the  following  terms  was 

brought  under  the  consideration  of  the  Court  of  King'sBench. 

(«)    Sturgeon  «.  Painter,  Noy.  Weakly  dem.   Yea  o.    Bucknell, 

128.  Cowp.  474,  and  Lowther  e.  Lady 

(o)   Baxter    dem.    Abrahall    v.  Andover,  1  Br.  Ch.  Rep.  397. 
Browne,  Bl.  Rep.  973.    And  see 
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"  Be  it  remembered  that  J.  Barry,  (the  defendant,)  hath 
''  let,  and  by  these  presents  doth  demise,  ^c.  unto  R.  F.  &c*, 
"for  twenty-one  years,  to  commence  the  6th  May  or 
"  1st  November,  whichever  first  happens  after  the  said  J.  B* 
"  recovers  the  said  lands  from  M.  O.,  the  said  R.  F.  cove- 
"  Dsnting  and  agreeing  on  the  foregoing  conditions,  to  pay 
'' J.  B.  110/.  yearly,  and  every  year  daring  the  said  term, 
"&c.;  leases  with  power  of  distress  and  clauses  for  re- 
"eotering,  and  all  other  clauses  usual  between  landlord 
"and  tenant^  to  be  drawn  and  signed  at  the  request  of 
"either  party,  'as  soon  as  J.  B.  recovers  the  said  lands 
"  from  M.  O.,"  &c.  the  Court  was  clearly  of  opinion  that 
the  instrument  operated  as  a  present  demise,  and  that  the 
agreement  for  a  more  formal  lease  was  merely  in  further 
assurance,  (p.) 

In  the  year  1787,  a  case  occurred  of  a  contrary  tendency :  GoodtHle  v. 
in  this  instance  A.  had  entered  into  an  unstamped  agreement 
with  B.,  to  thb  efiect :  **  A.  doth  hereby  agree  to  let,  and 
the  said  B.  agrees  to  take  all,  &c.  at  a  certain  rent ;  B.  to 
enter  immediately ;  but  not  to  commence  payment  of  rent 
tin  Ladjf-^y  next ; — leases  with  the  usual  covenants  to  be 
made  and  executed  by  the  parties  before  Michaelmas  next  :** 
the  Court  of  King's  Bench,  upon  a  motion  for  a  new  trial, 
decided  that  this  was  not  a  lease,  but  merely  an  agreement.  (9) 
There  appears,  however,  no  single  circumstance  in  the  case  to 
have  prevented  the  Court  from  coming  to  a  different  decision 
in  accordance  with  the  former  cases. 

In  a  case  which  was  tried  in  the  next  year  before  Lord  Doe  v.  atre. 
KenyoD,  C.  J.,  where  an  agreement  {on  an  agreement  stamp) 
was  made,  by  which  A.  agreed  to  let  B.  certain  copyhold 
premises,  to  hold  the  same  from  the  death  of  M.  S.  for 
tweDty-one  years,  and  promised  to  procure  a  licence  to  let 
the  8ud  premises;   his  lordship  was  of  opinion  that  this 

(f  )  Banry  v.  Nugent    See  this         (9)  Goodtitle  dem.  Estwick  0. 
<^»e  reported  in  die  argument  in      Way,  1  T.  R.  735. 
I>oe  9.  Aahbnmer,  5  T.  R.  165. 
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amounted  to  a  lease,  there  being  words  of  present  demise : 
but  upon  a  motion  for  a  new  trial,  the  authorities  having 
been  fully  reviewed,  the  Court  thought  that  his  lordship  had 
been  mistaken  on  two  grounds :  first,  because  if  there  had 
been  a  lease,  a  forfeiture  would  have  been  incurred;  (r) 
and,  secondly,  because  the  stamp  was  an  agreement  stamp, 
and  was  not  adapted  to  an  absolute  lease.  {»)  The  first  of 
these  two  grounds  was  the  right  one,  and  clearly  sufiicient 
for  the  parties  ;  the  second  was  in  opposition  to  Biueter  v. 
Broum. 


Roe  V.  Ash- 
burner. 


The  next  reported  case  brings  the  law  much  nearer  to 
the  old  authorities ;  for  it  was  there  decided,  that,  admitting 
the  whole  to  depend  upon  the  apparent  intention  of  the 
parties,  words  in  an  agreement,  **  that  A.  should  hold  and 
enjoy,**  &c.,  provided  they  be  accompanied  by  no  restrain- 
ing words,  will  operate  as  a  present  demise.  (/) 


Doe  9.  Smith.  In  the  case  of  Doe  dem.  BromfieU  v.  SmUh,  (tc)  the 
Court  of  King's  Bench  considered  the  law  as  clearly  settled, 
that,  where  in  an  agreement  something,  ulterior  the  agree- 
meni,  is  stipulated  to  be  done  by  way  of  regular  lease,  the 
intention  of  the  parties  is  to  be  taken  that  such  agreement 
shall  only  operate  as  an  agreement  for  a  lease,  and  not  as 
the  lease  itself.  And  it  may  be  admitted,  that  such  a  cir- 
cumstance is  a  strong  indication  of  the  intention  of  the  parties, 
that  an  actual  legal  interest  shall  not  vest  in  the  lessee  until 
the  granting  of  the  regular  lease. 


Hegano. 
Johnion. 


In  a  case  at  the  summer  assizes,  1809,  cor^  Lord  Ellen- 
borough,  C.  J.,  where  A.  agreed  ''  that  he  would  by  indenture 
demise  to  B.  a  house  for  fourteen  years,  fi^m  the  25th  day 
of  December  then  last  past,  at  40/.  rent  payable  quarterly ; 
but  if  B.  should  pay  A.  the  sum  of  40Z.  before  the  expiration 
of  the  first  quarter,  which  would  be  at  Lady-day  then  next. 


(r)  Vide  rapra,  p.  86. 
(«)  Doe  dem.  Goore  t.  Glare,  2 
T.  R.  739. 


(0  Roe  dem.  Jackson  v.  Ash* 
burner,  5  T.  R.  163« 
(tt)  6  East,  531. 
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the  rent  should  be  reduced  to  the  rate  of  33/.  per  annum 
payable  quarterly ;"  his  lordship  acted  on  the  above  prin- 
ciple, and  held  that  this  was  no  demise,  and  the  Court  of 
Common  Pleas  supported  his  ruling,  and  refused  an  appli- 
cation for  a  new  trial,  (r) 

Then  came  the  case  of  Poole  v.  Bentley,  (ir)  which  is  Poole  v. 
important,  as  involving  several  of  the  points  in  question.         ^^* 
Id  that  case,  a  memorandum  duly  signed  had  been  made  be- 
tween P.  and  B.  dated  the  12th  June,  1806,  upon  an  agree- 
meni  stamp,  in  these  words :  '*  P*  hereby  agrees  to  let  unto  B., 
and  B.  agrees  to  take  of  P.  all  that,  &c.  for  the  term  of 
sixty-one  years  from  Lady-day  next,  at  the  yearly  rent  of 
120/.  free,  &c*    And  that,  for  and  in  consideration  of  a  lease 
to  be  granted  by  P.  for  the  said  term  of  years,  B.  agrees, 
within  the  space  of  four  years  from  the  date  hereof,  to  expend 
and  lay  out  in  five  or  more  houses  2000/.,  and  P.  agrees  to 
grant  a  lease  or  leases  of  the  said  land  and  premises  as  soon 
as  the  said  Jive  houses  are  covered  in  ;  and  B.  agrees  to  take 
suck  lease  or  leases,  and  to  execute  a  counterpart  or  counr 
terpwrts  thereof.     This  agreement  to  be  considered  binding, 
till  one  fuUy  prepared  can  be  produced."*     At   the  trial. 
Lord  Ellenborough,  C.  J.,  considered  this  agreement  as  a 
lease,  and  consequently  nonsuited  the  plaintiff.    In  support 
of  a  rule  which  had  been  obtained  to  set  aside  the  nonsuit, 
the  cases  of  Ooodtitle  v.  Way  and  Doe  v.  Smith  were  relied 
on.    The  rule,  however,  was  discharged ;  and  Lord  Ellen- 
borough  delivered  his  opinion  in  these  words :  "  The  rule 
to  be  collected  from  all  the  cases  is,  that  the  intention  of  the 
parties,  as  decUred  by  the  words  of  the  instrument,  must 
govern  the  construction ;  and  here  their  intention  appears 
to  have  been  that  the  tenant,  who  was  to  expend  so  much 
capital  upon  the  premises  within  the  first  four  years  of  the 
term,  should    have  a  present  legal  interest  in   the  term, 
vUch  was  to  be  binding  upon  both  parties :  though  when 
a  certain  progress  was  made  in  the  buildings,  a  more  forma) 

(p)  Hcgan  V,  Johnson,  2  Taunt.      14  Yes.  156,  409. 
i48.  And  see  Browne  v.  Warner,        (w)  12  East,  168. 


92  Of  the  Form  of  detnises.  [book  i. 

lease  or  leases^  in  which,  perhaps^  the  premises  might  be 
more  particularly  described  for  the  convenience  of  under- 
letting or  assigning,  might  be  executed.  The  case  of  Good- 
title  ▼•  Way  is  the  strongest  in  favour  of  the  plaintiff's  con- 
struction ;  in  which,  however,  the  exact  date  of  the  instru- 
ment does  not  appear :  but  the  stipulation  was,  that  leases, 
with  the  usual  covenants,  were  to  be  executed  before  Mi' 
chaelmas,  and  the  rent  which  was  to  be  paid  half-yearly  was 
not  to  commence  till  Lady-day,  though  the  tenant  was  to  be 
let  into  possession  immediately ;  which  looked  to  a  payment 
under  the  leases  to  be  granted.  The  agreement  also  re- 
garded several  leases  to  be  executed  in  future.  In  the  case 
last  cited  {Doe  dem.  Bromfield  v.  Smith)  {x)  there  was  a 
clause  to  be  added  to  the  lease,  and  all  the  other  cases 
contain  circumstances  of  distinction.**  The  rest  of  the  Court 
concurred  in  opinion  with  the  Chi^f  Justice.  In  this  case  it 
will  be  observed,  that  the  circumstance  of  the  agreement 
stamp  being  used,  was  not  considered  as  sufficient  to  indicate 
an  intention  that  the  instrument  should  not  operate  as  a 
lease,  so  far  agreeing  with  Baxter  v.  Brown  in  opposition 
to  Doe  V.  Ctare,  and  although  several  acts  were  to  be  done 
before  the  actual  lease  was  granted,  there  was  no  proposed 
alteration  in  the  terms,  as  in  Hegan  v.  Johnson,  and  the  con- 
cluding words  of  the  agreement,  were  strong  in  &vour  of  the 
construction,  that  the  tenant  was  to  have  an  immediate  legal 
interest. 

Mor^nv.  This  decision  having  taken  place  in  Hilary  term  1810, 

an  ejectment  (y)  came  on  to  be  tried  before  Lawrence,  J.,  at 
the  ensuing  Hereford  Assizes,  in  which  the  defendant  con. 
tended  that  an  instrument,  dated  October  2, 1806,  amounted 
to  a  lease.  It  was  in  the  following  words :  "  Mr.  Dowding 
agrees  to  let  to  Mr.  Biesell  all  that  farm  in  the  parish  of 
Cradley,  {except  three  pieces  of  land,  containing  five  acres, 
or  thereabouts,  and  except  all  trees,  saplings,  coppices, 
woods  and  underwoods,  with  liberty  to  fell  and  carry  away 

(«)  Svpra,  p.  90.  Bissell,  3  Taunt.  65. 

(y)  Moigan  dem.  Dowding  v. 
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the  samei)  to  hold  from  the  29th  of  Sept.  last,  for  the  term 
of  twenty-one  years,  determinable  at  the  end  of  the  first 
fourteen  yearSj  on  twelve  months*  notice,  at  the  yearly  rent 
of  226Lf  payable  on  the  25th  of  Jan.  yearly,  and  at  and 
under  all  other  usual  and  customary  covenants  and  agree* 
mentfl,  as  between  landlord  and  tenants,  where  the  premises 
are  situate.    Mr.  Bissell  to  spend  six  waggon  loads  of  Wor« 
cester  dung  annually,  over  and  above  what  is  made  upon  the 
land ;  to  remove  the  stocks  in  Pontix  Pitch,  (except  the  pear 
trees,)  into  or  round  the  piece  of  land  called  Old  Cradley,  at 
his  own  expense ;  Mr.  Dowding  to  allow  S6L  a-year  for 
manure,  ten  loads  to  be  spent  annually  on  the  meadow  land ; 
toerect  a  cow-shed,  pitch  the  stable,  and  pale  the  fold*yard ; 
to  put  new  gates  where  wanting ;  the  fold-yard  to  be  com- 
pleted in  a  month  from  this  time ;  the  same  to  be  kept  in 
repair  by  Mr.  Bissell,  being  allowed  timber  in  the  rough ;  to 
have  the  use  of  limestone  in  the  coppice  adjoining  for  the 
fann,  and  for  sale  one  hundred  and  fifty  loads ;  to  attow  a 
proportionate  pari  of  the  rent  from  Michaelmas  to  Christmas; 
to  put  and  keep  the  tiling  in  repair  during  the  term ;  to  aUow 
a  proportionate  part  of  the  rent  for  the  three  pieces  of  land 
above  excepted.    Witness  our  hands,  1st  of  Oct.  1806,  John 
Dowding,  Joseph  Bissell."    This  instrument  being  written 
on  an  unstamped  paper,  was  signed  at  the  ofiice  of  the 
attorney  for  both  parties,  who  afterwards,  about  the  end  of 
the   year   1809,  without  any  especial  direction  from   the 
defendant,  caused  it  to  be  stamped  with  an  agreement  stamp : 
but  afterwards,  in  February,  1810,  a  short  time  before  the 
trial,  caused  it  to  be  stamped  with  a  lease  stamp,  at  the 
defendant's  request.     The  defendant  entered  on  the  farm  in 
pursuance  of  the  instrument,  as  from  Michaelmas  1806,  and 
paid  rent.     A  draft  of  a  lease  was  afterwards  prepared ;  but 
the  parties,  being  unable  to  agree  on  the  covenants  to  be 
inserted,  it  never  was  executed.     In  order  to  shew  that  this 
instrument  amounted  to  a  lease  for  the  defendant,  the  case 
of  Poole  V.  Bentley  was  cited;    but  for  the  plaintiff  the 
distinction  was  taken,   "  that  there  the  concluding  words, 
this  agreement  to  be  considered  binding  till  one  futty  prepared 
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can  be  produced^  made  that  to  be  a  lease ;  but  that  the 
general  rule  was,  whether  a  future  instrument  is  contem- 
plated.** Lawrence^  J.,  said,  *'  Where  there  is  an  instrument 
by  which  it  appears  that  one  party  is  to  give  possession,  and 
the  other  to  take  it,  that  is  a  lease ;  unless  it  can  be  collected 
from  the  instrument  itself,  that  it  is  an  agreement  onlyftn  a 
lease  to  be  afterwards  made ;  in  this  particular  instrument, 
however,  I  see  nothing  that  looks  to  a  future  lease,  and  what 
passed  afterwards  I  think  immaterial."  But  upon  the  case 
afterwards  coming  before  the  Court  of  Common  Pleas,  that 
Court  was  of  a  different  opinion,  and  held  the  instrument  to 
be  a  bare  agreement ;  Mansfield,  C.  J.,  delivering  the  judg- 
ment of  the  Court  in  the  following  words : — 

"  This  sort  of  question  which  we  are  now  about  to  decide 
is  an  extremely  unpleasant  one ;  the  good  sense  is  with  the 
modem  cases.  When  the  party  enters  into  that  which  on 
the  face  of  it  appears  to  be  an  agreement,  though  there  are 
words  of  present  denuse ;  yet,  if  you  collect  on  the  face  of 
the  instrument  the  intent  of  the  parties  to  give  a  future  lease, 
it  shall  be  an  agreement  only.  It  is  true,  as  hath  been  said, 
that  in  most  of  the  cases  there  have  been  positive  agreements 
for  a  fiiture  lease,  and  that  there  is  none  such  here :  but  the 
real  question  is,  what  did  these  parties  intend  ?  Now  the 
plaintiff's  lessor  agrees  to  let  the  defendant  (not  using  the 
strong  words  which  are  in  Barry  v.  Nugent,  and  other  cases,) 
all  that  farm,  except,  &c. ;  and  he  goes  on  to  make  particular 
provisions;  and  then  he  says,  'at  the  yearly  rent  of  SS6/., 
and  under  aU  usual  covenants  and  agreements  as  between 
landlord  and  tenant  where  the  premises  are  situate.'  This  is 
not  the  language  in  which  a  lawyer  would  introduce  into  a 
lease  the  technical  covenant  for  further  assurance;  but 
contemplates  the  entire  making  of  an  original  lease.  Then 
follows  a  partial  apportionment  of  the  rent  from  Michaelmas 
to  Christmas,  which  I  do  not  understand  ;  for  the  date  is  the 
2nd  of  October :  but  then  comes  an  apportionment  of  the 
rent  for  the  excepted  premises.  Now  do  these  words  imply, 
or  not»  that  one  of  the  parties  should  grant,  and  the  other 
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accept,  a  farther  lease  ?    Would  any  landlord  or  tenant  of 

oommon  sense  enter  on  a  term  for  twenty-one  years,  without 

asoertwiing  what  were  the  terms  on  the  one  side  and  the 

otber,  by  which  they  were  to  be  bound  for  twenty*one  years, 

and  what  was  to  be  the  rent  apportioned  for  the  excepted 

premises  ?    The  landlord  thinks  he  is  injured  by  a  breach  of 

oofeoant,  and  brings  an  action ;  and  then  it  is  to  be  gone 

into  what  are  the  proper  covenants  according  to  the  custom 

of  the  country  ?    In  like  manner  they  must  go  to  a  jury  to 

see  what  is  the  rent  of  the  excepted  land.     Does  not  then 

this  agreement  clearly  imply  that  the  parties  meant  to  have  a 

lease  ?    The  landlord  did  not  mean  that  the  tenant  should 

hold;  nor  did  the  tenant  mean  that  the  landlord  should 

hare  the  rent;  without  previously  ascertaining  what  was  the 

rent,  and  what  were  the  terms  on  which  he  should  hold. 

We  must,  therefore,  presume  that  they  meant  to  have  a 

fwtwre  lease  f   and  then,  according  to  the  doctrine  of  the 

modem  cases,  no  present  interest  is  conveyed  under  this 

instrument:  and  it  would  be  a  very  wise  rule  that  wherever 

one  person  is  about  to  grant,  and  another  to  take  a  lease, 

antil  the  lease  was  actually  executed,  no  interest  at  law  should 

pass.    As  to  the  question,  what  are  usual  covenants,  it  is  an 

endless  source  of  litigation.    I  have  known  parties  long  hung 

up  at  an  inquiry  before  a  Master  of  Chancery,  what  are  the 

usual  covenants ;  and  it  is  the  extreme  of  folly  either  to  give 

or  take  possession  under  such  an  agreement  till  a  lease  is 

executed :  but  the  convenience  of  parties  sometimes  requires 

it.'* 

It  must  be  allowed  that  the  part  of  this  judgment  which 

refers  to  the  usual  covenants  and  agreements  as  between 

landlord  and  tenant«  which  words  are  to  be  found  in  Barry 

V.  Nngenif  is  not  very  satisfactory.     But  the  reasoning,  from 

the  uncertain  amount  of  rent,  falls  within  the  distinction  in 

Doe  V.  Smith,  supported  by  Hegan  v.  Johnswi,  as  being 

something  ulterior  to  the  agreement  stipulated  to  be  done  by 

^sj  of  regular  lease. 
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Tempest  v.  In  the  next  term,  a  similar  question  was  debated  in  the 

^  "^^*  King's  Bench.  (»)    In  an  action  by  the  landlord  against  the 

tenant  for  mismanagement  of  a  farm,  an  instrument  con- 
taining the  contract  between  the  parties,  stamped  with  an 
agreement  stamp,  was  offered  in  evidence:  and  being  ob- 
jected to  upon  the  ground  of  its  amounting  to  a  lease,  and 
consequently  not  being  properly  stamped,  Chambre,  J.,  who 
tried  the  cause  at  York,  admitted  the  evidence,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit.  The  paper  was 
entitled  "  conditions  of  letting  the  four  farms  after  men- 
tioned, &c.,  the  term  to  be  from  year  to  year.  The  lands 
to  be  entered  upon  on  the  3d  of  February,  1808,  and  the 
housing  on  the  12th  of  May,  and  six  months'  notice  to  quit 
to  be  given."  Then,  after  stating  certain  regulations  to  be 
observed  by  the  tenant,  it  proceeded,  *^  a  lease  to  be  made 
upon  these  conditions,  with  all  usual  covenants.^  At  the 
foot  of  the  paper  was  written,  "  I  agree  to  take  lot  1,  (the 
premises  in  question,)  at  the  rent  of,  &c.,  subject  to  the 
covenants.*^  This  was  signed  by  the  defendant,  and  dated 
the  S4th  day  of  November,  1807.  A  verdict  having  been 
found  for  the  plaintiff,  a  motion  was  made  to  enter  a  non- 
suit, and  Poole  v.  Bentley,  was  relied  on.  But  Lord  Ellen- 
borough,  C.  J.,  said,  "  This  is  nothing  more  than  an  agree- 
ment for  a  lease  which  was  to  be  made  thereaftier ;  and  time 
was  given  to  prepare  it,  before  the  term  was  to  commence. 
In  Poole  V.  Bentley,  the  tenant  was  to  have  immediate  pos- 
session, and  to  lay  out  money  in  building,  and  the  rent  was 
to  commence  immediately :  here  there  was  no  immediate 
occupation  to  be  taken  by  the  tenant."  This  decision  is  clearly 
contradictory  to  the  cases  of  Baxter  v.  Brown,  and  Barry 
V.  Nugent,  and  is  barely  reconcilable  with  Poole  v.  Bentley* 

Doe  V.  The  next  reported  case  upon  this  point  was  decided  in 

Groves.  jjjj^j^  rj,^^^   jgjg  ^^^     rjij^^^  ^^g  ^^  ejectment  for  pre- 

mises  in  Garton  in  Holdemess,  tried  before   Chambre,  J, 

(jr)  Tempest  V.  Rawling,  13  East,         (a)  Doe  dem.  Walker  v.  Groves, 
18.  15  East,  244. 
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at  the  previous  assizes  for  the  county  of  York.    The  lessor 
of  the  plaintiff  brought  the  action  as  landlord  against  the 
defendant  as  tenant.  It  appeared  that  the  defendant  entered 
upoD  the  premises  at  old  Lady-day,  1798,  and  that  a  re- 
gular notice  to  quit  had  been  given.    The  contract  between 
the  parties  was  in  writing,  of  which  each  had  a  part ;  and 
one  of  the  parts  was  offered  in  evidence  having  an  agree'- 
mad  itang^  only.    This  was  objected  to  on  the  ground  of 
its  amounting  to  an  actual   lease,  according  to  the  deter- 
mioatioD  in  Poole  v.  Bentiey^  and  therefore  requiring  a  lease 
stamp :  and  a  verdict  was  taken  for  the  plaintiff  subject  to 
the  opinion  of  the  court  on  the  admissibility  and  effect  of 
the  instrument.  The  contract  was  as  follows : — '*  Agreement 
made  this  7th  day  of  March,  1798,  between  T.  Walker,  of 
the  mie  part,  and  E.  Groves   of  the  other.      The  said 
T.  Walker  doth  hereby  agree  to  let,  and  abo  upon  demand 
to  execute  unto  the  said  E.  Groves  a  lease  of  the  farm- 
house^  farm^ieady  and  farm^  situate,  &c.  as   the  same  is 
now  in  the  occupation  of  the  said  T.  Walker.    And  the 
said  £.  Groves  doth  hereby  agree  to  take,  and  upon  demand 
to  execute y  a  counterpart  if  a  lease  of  the  said  farm ;  to 
hold  the  same  from  the  6th  of  April,  1798,  for  the  term  of 
fifteen  years,  under  the  yearly  rent  of  147/.  to  be  paid  half- 
yearly,  on  the  5th  of  April,  and  10th  of  October,  which 
Slid  lease  is  to  contain  the  usual  covenants,  and  an  agree* 
Qent  for  re-entry  in  case  of  non-payment  of   the  rent, 
or  non-performance  of  covenants ;  and  also  the  further  cove- 
oants,  &c     That  this  agreement  shall  be  binding  until  the 
^oid  lease  is  made  and  executed.     And,  lastly,  that  the  said 
T.   Walker    shall  this  present   season  properly  cultivate, 
and  at  his  own  expense  sow  down  ten  acres  of  tillage 
land,  with  no  less  than  ten  quarters  of  hay  seeds,  and  ten 
sUme  of  small  seeds. **    A  rule  for  setting  aside  the  verdict 
having  been  obtained,  and  the  case  having  been  argued,  the 
court  made  the  rule  absolute,  Lord  Ellenborough,  C.  J., 
^y^g»  *'  If  by  the  terms  of  this  agreement  it  had  been 
provided  that  there  should  be  no  entry  until  a  lease  was  exe- 
^'tited,  I  should  have  had  considerable  doubts : — but,  as  the 

H 


98  Of  the  Farm  of  demises.  [book  i. 

case  stands^  it  does  appear  to  me  that  the  instrument  must 
be  considered  as  a  present  lease  from  the  5th  of  April,  1798. 
From  that  period  it  has  the  operation  of  a  demise,  not  de> 
pending  upon  the  contingency  of  the  party's  granting  a 
future  lease;  which  was  a  stipulation  only  for  the  better 
security  of  the  lessee.  It  falls,  therefore,  within  the  case  of 
Poole  Y.  Bentley :  and  in  Barry  v.  Nugent  the  Court 
thought,  notwithstanding  it  was  agreed  that  leases  with  the 
usual  clauses  were  to  be  drawn,  that  such  a  stipulation  did 
not  affect  the  words  of  present  demise.  Here  the  lessee 
might  never  have  the  benefit  of  an  executed  lease :  in  the  in- 
terim, therefore,  this  was  an  agreement  to  operate  as  a  pre- 
sent demise,  commencing  immediately  from  the  5th  of  April; 
though  a  more  formal  lease  was  afterwards  to  be  granted^ 
The  cases  run  upon  extremely  nice  distinctions ;  but  I  think 
this  must  be  taken  as  a  lease  within  the  authorities/* 

It  is  somewhat  singular  that  the  same  Judge  who  decided 
Tempest  Y,  Rowling,  on  the  ground  that  it  differed  from  Poole 
V.  Bentley,  inasmuch  as  immediate  possession  was  not  to  be 
given,  should,  in  Docy.  Groves,  not  consider  the  fact  of  future 
possession  to  be  material.  It  will  be  observed,  that  his  lord- 
ship differed  from  the  Court  of  Common  Pleas  in  respect  of 
the  effect  of  usual  covenants  to  be  inserted  in  the  lease,  re- 
ferring to  Barry  v.  Nugent.  The  strong  concluding  sentence 
in  Poole  v.  Bentley  was,  however,  to  be  also  found  in  this 
case,  which  was  greatly  in  favour  of  the  construction  of  its 
being  an  actual  demise. 

DttBk  V,  In  a  late  case (6)  an  instrument  was  thus  worded:  "  Me- 

HuQter. 

morandum  of  an  agreement  between  H.  and  D.  H.  agrees 
to  let  on  lease  with  purchasing  clause,  for  the  term  of 
twenty-one  years,  all  that  house,  &c.,  present  tenant  L., 
entering  on  the  said  premises  by  D.  any  time  on  or  before 
the  11th  February,  1820,  at  the  net  clear  rent  of  63/.  per 
year,  and  to  keep  all  premises  in  as  good  repair  as  whea 

(6)  Dank  o.  Hunter,  5  Bam.  &  Aid.  322. 
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taken,  (reasonable  wear  allowed)  paying  on  entry  50/.  in 
ready  cash,  and  the  rent  payable  quarterly."  The  court 
held  that  this  was  clearly  only  an  agreement,  contemplating 
a  future  instrument,  there  being  no  time  Jixed  for  the  com- 
mencement of  the  term,  and  the  stipulation  for  the  payment 
of  money  on  entry,  proving  that  it  could  not  be  an  actual 
demise.    The  grounds  of  this  decision  appear  satisfactory. 

In  an  instrument  not  under  seal  ^*  A.  agreed  to  let,  colley «. 
and  B.  agreed  to  take  and  rent  certain  premises,  to  hold  ^^'^^^"^ 
iheueeforth  for  a  term  of  thirty-four  years,  determinable  by 
either  party,  on  giving  twelve  months'  notice,  at  the  end  of 
the  first  sereu,  fourteen,  or  twenty-eight  years,  at  a  certain 
yearly  rent  clear  of  all  taxes ;  and  B.  bound  himself  to  keep 
the  premises  in  tenantable  repair  during  the  term ;  with  a 
further  agreement  on  the  part  of  A.  to  grant  a  lease,  on  the 
like  terms ,  mth  usual  covenants,  within  three  months  ;*'  this  was 
heU  not  to  be  a  lease,  though  it  contained  words  of  present 
contract,  (c)  This  decision  appears  opposed  to  Barry  v. 
Nugent,  and  Duni  v.  Hunter, 

In  a  later  case,  which  occurred  in  Hilary  Term^  1826,  Claytdn  v. 
by  an  instrument,  under  seal,  A.  agreed  to  take  and  hire  of    ^    "^  ^^* 
B.  certain  premises,  at  a  certain  yearly  rent,  but  no  time 
was  fixed  for  the  commencement  or  determination  of  the  in- 
terest   It  was  also  agreed  that  A.  should  take,  at  a  valua- 
tion to  be  made  on  a  future  day,  the  fixtures,  furniture,  and 
stock  in  trade  on  the  premises.     The  instrument  had  a  stamp 
of  1/.  lOs.  impressed  upon  it,  and  it  was  properly  held  to  be  Agreement 
only  an  agreement  for  a  lease,  {d)  but  that  the  stamp  was  not  ghouM^ave  a 
sufficient,   it  being  **  a  deed  not  otherwise  charged'*  by  the  ^^^  stamp. 
Stamp  Act,  and  should  have  had  a  stamp  of  1/.  15^. 

An  agreement  was  to  this  effect,  "  E.  I.  agrees  to  let  to  staoiforth  v. 
J.  S.  three  cottages  for  ten  years.     He  further  agrees  to 

(c)  CoHeyand  another  v.  Streeton,         (oO  Claytoa  v.  Burtenshaw,  5  Bi 
3  Dowl  &  RjL  622.   Reported  also,      &  C.  41 . 
Init  not  S.  P.  2  B.  &  C.  273. 

U  2 


100 


Of  the  Form  of  demises.  [book  i. 


build  a  brewhouse  and  make  a  cellar  at  his  own  expenoe  at 
the  yearly  rent  of  35/. ;  he  agrees  to  pay  the  ground  rent,  and 
has  this  day  received  4/.  from  J.  S.  for  earnest.  This  was 
held  to  be  an  actual  demise,  &c. ;  the  decision  appears  to  be 
in  strict  accordance  with  the  prior  cases,  {e) 


Wright  V.  Tre- 
vezant. 


An  agreement  was  entered  into  between  A.  and  B.,  by 
which  A.  agreed  to  pay  B.  140/.  a-year,  by  quarterly  payments, 
for  a  house,  (describing  its  situation,)  for  seven,  fourteen,  or 
twenty-one  years,  at  the  option  of  the  tenant  at  the  end  of 
every  seven  years  to  commence  from  January.  This  was  held 
to  be  a  lease,  and  not  merely  an  agreement  for  a  lease ;(/) 
this  case  is  important,  as  shewing  that  the  determination  of 
the  term  at  the  option  of  the  tenant  will  not  vary  tfie  con- 
struction, if  the  term  is  in  other  respects  ascertained. 


PiDero  w. 
Judson. 


An  agreement  that,  untU  the  lease  is  executed^  the  tenant 
shall  pay  rent,  and  hold  subject  to  the  covenants,  &c., 
has  been  held  to  amount  to  a  demise,  (g)  in  accordance  with 
the  decision  in  Poole  v.  Bentley. 


Doe  V.  Aies. 


So  an  agreement  between  A.  and  B.,  by  which  A.  agrees 
to  let,  and  B.  to  take,  &c.,  for  the  term  of  sixty  years,  being 
the  whole  term  that  A.  has  the  same  leased  to  him,  at  a  rent, 
&c.,  the  lease  and  counterpart  to  be  prepared  at  the  expence 
of  B.,  and  to  contain  all  the  clauses,  covenants,  and  agree- 
ments which  A.  entered  into  in  the  lease  granted  to  him,  was 
held  an  actual  demise.  (A) 


Warman  v. 
Faithful. 


An  agreement  to  lease  for  a  term  either  of  seven^fowrteen^ 
or  twenty-one  years,  at  the  option  of  the  tenant,  and  con- 
taining the  amount  of  rent,  time  of  payment,  and  stipulations 
for  repairs,  was  held  a  present  demise,  although  it  contained 


(e)  Staniforth  v.  Fox,  7  Bing. 
590.    6  Moore  &  P.  589. 

(f)  Wright  V.  Trevesant,  3  C. 
&  P.  441. 

(s)  SeeFmeroo.Jad8on,6BxDg. 


206,  et  vide  Wilson  v.  GluBhohae, 
4  C.  &  P.  474. 

(k)  Doe  dem.  Pearson  v.  Ries 
and  another,  8  Bing.  178* 
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a  Bdpdadon  that  the  tenant  should  pay  all  the  expenses  of 
preparing  a  lease  for  either  of  the  terms  stated,  {h)  This 
appears,  at  first  view,  a  strong  case,  as  the  actual  term  was  to 
be  ascertained  in  the  lease  to  he  granted,  hut  in  fact  it  was 
in  suhstance  the  same  as  the  case  of  Wright  v.  Trevezant. 

Id  a  recent  case  an  instrument,  stamped  as  an  agreement  Rawson  «. 
was  signed,  wherehy  B.  agreed  to  grant  a  lease  of  a  messuage 
from  Midsummer  then  next,  at  a  rent  of  105/.  with  certain  co- 
▼enants,  and  C.  agreed  to  accept  the  lease  on  those  terms,  and 
to  pay  an  increased  rent  of  151.  from  the  period  there  men- 
tioned, and  the  lessee  agreed,  on  or  before  Midsummer,  to 
do  various  acts,  such  as  painting,  fixing  bells  and  the  like ; 
and  it  was  agreed  that  the  rent  reserved  in  the  lease  should 
be  120iL,  and  that  the  landlord  should  release  15/.  by  a  separate 
deed ;  it  was  held  that  this  was  an  agreement  for  a  lease  and 
not  a  demise,  although  the  lessee  had  entered  and  occupied*  (f) 

After  an  offer  to  let,  and  proposals  by  letter  of  the  terms  of  cbapmtD  v. 
the  tenancy,  and  for  a  valuation,  and  lease  to  be  prepared,  and 
an  answer  by  the  landlord,  accepting  the  terms,  and  stating 
the  time  when  the  lease  should  commence  and  possession  given, 
the  agreement  was  held  to  be  a  present  demise,  entitling  the 
lesK>r  to  distrain.  (Jk) 

In  a  very  recent  case,  (/)  it  appeared  that  by  a  written  Alderman  v. 
instrument  stamped  with  a  deed  stamp,  Edward  Sheppard  ^ 
agreed  to  demise  and  let  to  several  persons  (being  a  com- 
mittee for  the  parish  of  Hungerford)  the  premises  in  question, 
in  trust  for  the  inhabitants  of  the  parish ;  and  the  committee 
thereby  agreed  to  accept  and  take  the  same  to  hold  unto  the 
committee,  firom  the  25th  of  March  then  next,  for  the  term  of 
ninety-nine  years,  at  the  net  rent  of  S7/.,  payable  half  yearly, 
^  the  committee  agreed  to  pay  the  rent  and  taxes,  &c* 

(ft)  Wannan  v.  Faithful,  3  Nev.  N.  S.  187. 

^  M.  137.  (0  Alderman  and  Wife  o.  Neate 

(f)  fiawfon  p.  Eicke,  2  Nev.  &  and  others,  4  Mee.  &  W.  704,  et 

P,  423.  vide  Doe  dem.  Jackson  v.  Hiley, 

(i)  Oajnoan  «.  Bluck,  4  Bing.  10  B.  &  C.  885. 
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and  keep  the  premises  in  good  repair,  and  the  parties  agreed 
that  a  lease  and  counterpart  should  be  prepared  and  executed 
oh  or  before  the  Ist  of  January  then  next,  with  covenants  and 
agreements  pursuant  to  that  contract,  and  such  other  general 
clauses  as  were  usually  contained  in  leases,  with  an  option  to 
the  committee  to  purchase  the  inheritance  for  420/.  This  ap- 
pears, according  to  the  authorities,  to  have  been  a  clear  case  for 
a  lease,  and  was  so  decided  by  the  Court  of  Exchequer,  which 
also  held  that  the  lease  had  vested  in  the  churchwardens  and 
overseers  of  the  poor,  pursuant  to  the  59  Geo.  III.  c.  12, 
s.  176. 

General  obscN       No  ingenuity  can  reconcile  some  of  the  foregoing  cases. 

The  intention  of  the  parties  is  allowed  to  be  the  proper 
criterion  by  which  the  nature  of  the  instrument  is  to  be 
judged:  if  no  certain  time  is  fixed  for  the  commencement  of  the 
term,  or  if  any  thing  is  to  be  done  ulterior  to  the  agreement, 
prior  to  granting  the  lease,  such  may,  it  seems,  be  a  sufficient 
indication  of  intention  not  to  grant  an  immediate  interest;  but 
there  is  scarcely  any  other  circumstance  which  can  with  safety 
be  relied  on  as  shewing  that  intention. 

The  reference  to  a  future  lease,  if  attended  with  present  pos- 
session, may  in  general  be  treated  as  only  a  stipulation  for  further 
assurance.  The  option  of  the  tenant  to  hold  for  seven,  fourteen, 
or  twenty-one  years  is  perfectly  consistent  with  an  actual  demise, 
and  stipulations  for  building,  repairing,  or  the  like,  will  not  of 
themselves  be  sufficient  to  prevent  a  like  construction  ;  and  al- 
though in  some  of  the  cases,  the  stipulation  that  the  lease  shall 
contain  the  usual  covenants,  has  been  held  sufficient  to  prevent 
the  construction  of  an  actual  demise ;  yet  the  general  current 
of  the  authorities  seems  opposed  to  that  construction. 

If  however,  an  instrument  contains  an  express  proviso,  that  it 
shall  not  operate  as  a  lease,  nor  any  further  than  as  an  agree- 
ment for  a  lease,  it  will  not  be  a  demise,  nor  require  a  lease 
stamp,  although  the  possession  is  to  be  immediately  parted  with 
by  the  lessor;  and  therefore  it  appears  advisable  to  introduce 
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a  stipulation  of  that  nature  in  all  cases  where  it  is  intended 
that  the  instrument  shall  not  operate  as  a  demise,  (m) 

Whether  a  sum  agreed  to  be  paid  for  non-performance  of  Whether  liqui- 
the  agreement  is  to  be  considered  as  liquidated  damagesj  or  ^^  peaJtyf^^ 
a  penalty  may  in  any  case  be  a  question  of  some  nicety.  If 
the  act  to  be  performed  is  single^  the  sum  may,  it  seems,  be 
exacted  as  liquidated  damages.  But  if  the  sum  is  to  be  paid 
for  the  non-performance  of  several  acts  of  different  degrees 
of  importance,  it  will  be  construed  as  a  penalty,  (n) 

Where,  howeyer,  as  has  been  before  observed,  a  forfeiture 
would  accrue  by  construing  the  instrument  as  a  lease,  it  shall 
be  construed  as  an  agreement,  (o)  It  would,  indeed,  be  pre- 
suming extreme  folly  in  the  parties,  or  at  least  extreme  igno- 
rance of  the  tenure  of  their  estates,  if  they  were  supposed  to 
have  entertained  a  purpose  which  must  necessarily  defeat  itself. 

It  may  here  also  be  observed,  with  reference  to  this  class  of 
cases,  that  where  a  man  signs  an  instrument  on  unstamped  paper, 
which  the  legislature  has  commanded  to  be  stamped,  he  thereby 
incurs  a  penalty.  If,  therefore,  a  man  sign  a  paper  stamped 
as  an  agreement,  and  it  be  a  question  of  considerable  doubt, 
whether  he  meant  it  for  an  agreement  or  a  leasee  in  deter^ 
minrng  that  doubt  it  may  deserve  some  consideration,  that  if 
he  meant  it  for  a  lease,  he  has  incurred  a  penalty ;  because 
the  stamp  he  has  affixed  to  it  is  in  fact  no  stamp  at  all.  {p) 


O*)  Ferring  v.  Brooke,  7  C.  & 
P.  361. 

(»)  Boys  V.  Ancell,  5  Bing.  390. 
N.S. 

(o)  Fenny  dem.  Easthamo.  Child, 
2  M.  &  S.  255,  ei  vide  mpra. 

(f)  See  Doe  o.  Clare,  supra. 
This  argument  has  been  intro- 
duced into  most  of  the  cases,  and 
A{ipearB  in  some  to  have  had  at 
least  its  due  weight.  But  it  can 
operate  only  when  the  intention  qf 
the  partite  is  doubtful,  and  unless 
h  be  in  evidence  that  the  stamp 


has  been  selected  by  them,  or  their 
advisers,  before  they  signed  the 
instrument,  it  should  seem  to  be 
entitled  to  very  little  attention. 
The  sort  of  instrument  which  gives 
rise  to  this  question,  is  generally 
drawn  out  in  a  hurry,  and  signed 
upon  a  paper  not  stamped  at  all. 
Tlie  sUmp  presented  to  the  Court 
is  that  which  the  party  producing 
it  is  advised  is  best  after  the  doubt 
has  arisen.  Morgan  v.  Bi8seU,«iipra, 
p.  99»  and  Clayton  v.  Burtenshaw^ 
supra,  p.  99. 


104 


Of  the  Form  of  demises.  [book  i. 


d^nSS^'^*^^*  6.  The  particular  tenement  intended  to  be  demised  is  next 
specified.  The  word  **  land"  will,  unless  a  contrary  intention 
is  shewn,  be  sufficient  to  pass  not  only  the  soil^  but  all  that 
grows  or  is  built  upon  its  surface,  together  with  all  that  lies 
below  it;  but  in  general,  the  particular  subjects  of  demise  are 
specified,  {q)  A  farm  includes  houses  and  lands ;  and  so  a 
grange  includes  not  only  barns,  but  stables  and  out-houses 
used  for  the  purposes  of  husbandry,  (r) 


In  some  cases,  a  grant  of  the  produce  of  the  soU  will  pass 
the  soil  itself:  thus  pasture  will  be  taken  not  only  as  the 
feeding  on  the  land,  but  as  the  land  itself;  («)  and  so  the 
grant  of  a  wood  will  pass  the  soil,  as  well  as  the  timber,  (i) 


But  whether  a  thing  be  demised  or  not  is  a  question 
which,  where  there  is  ambiguity  in  the  instrument,  is  always 
to  be  solved  by  eyidence.  Where  the  grant  is  in  its  tenns 
certain,  no  evidence  can  be  admitted  to  vary  it :  but  it  fire- 
quently  happens  that  premises  demised  are  so  loosely  de- 
scribed, that,  unless  such  evidence  were  admitted,  great  in- 
convenience might  prevaiL  (u) 


By  the  demise  of  a  messuage,  with  all  rooms  and  chambers 
thereto  belonging  and  appertaining,  is  to  be  understood  all 
that  is  occupied  together  as  the  entire  messuage,  at  the  time 
of  the  demise:  and,  therefore,  such  a  demise  will  not  com- 
prehend a  room,  which  had  once  formed  part  of  the  mes- 
suage, but  which  had  been  separated  firom  it  by  means  of  a 
wooden  partition,  and  had  not  been  occupied  with  it  for 
many  years  previous  to  the  demise.  (0) 


(9)  Ck>.  lit.  4  Burton  v.  Brown, 
Cro.  Jac.  648.  Water  can  only  pass 
as  Umd  covered  with  water.  Co. 
lit.  4.  0. 

(r)  Ibid.  So  a  eastU  includes  a 
manor,  3  Inst.  31 ;  and  see  the  va- 
rious tenements  accuratelj  defined. 
Ck>.  lit.  4.  6. 

(t)  Co.  Lit.  4.  h. 

(0  Ibid,  Demise  of  a  manor, 
without  saying  ewm  periinmUibiu : 


an  advowson  appendant  does  not 
pass.  Higgins  o.  Grant,  Cro.  Elis. 
18.  London  v.  Southwell,  Hob. 
304. 

(«)  Doe  dem.  Freeland  v.  But, 
1T.IL701.  See  also  Hunt  V.  Sin- 
gleton,  Cro.  Elis.  (473.)  and  3  Wms. 
Saund.  401.  n.  (2). 

(v)  Kerslake  v.  White,  3  Stailde, 
508. 
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By  lease,  granted  in  181 4,  to  take  effect  from  I820|  cer* 
tun  hoiues,  together  with  a  piece  of  ground,  which  was 
part  of  an  adjoining  yard,  were  leased  to  a  tenant,  together 
with  all  ways  with  the  said  premises,  or  any  part  thereof^ 
used  or  enjoyed  before.  At  the  time  of  granting  the  lease, 
the  whole  of  the  yard  was  in  the  occupation  of  one  person, 
who  had  always  used  and  enjoyed  a  certain  right  of  way  to 
eterypart  of  that  yard :  it  was  held  that  the  lessee  was  en- 
titled to  such  right  of  way  to  the  part  of  the  yard  demised 
to  him.  (w) 

But  where  a  lease  of  premises  described  them  as  abutting 
on  an  **  intended  way  of  thirty  feet  wide,**  which  was  not 
then  set  out,  and  the  soil  of  which  was  the  property  of  the 
lessor;  and  an  underlease  was  granted,  describing  the  pre- 
mises as  abutting  on  "  an  intended  way,**  not  mentioning  the 
width;  it  was  held  that  the  underlessee  was  entitled  to  a 
conTenient  way  only,  and  could  not  maintain  an  action  against 
the  owner  of  the  soU  for  narrowing  the  road  to  twenty-seven 
feet ;  no  actual  injury  having  been  sustained,  (x) 

As  between  the  occupiers  of  adjoining  fields  separated  by  a 
hedge  and  ditch,  the  hedge,  primd  facie,  belongs  to  the 
field  m  which  the  ditch  is  not.  If  there  are  two  ditches, 
with  a  hedge  between  them,  the  ownership  of  the  hedge 
must  depend  on  evidence,  (t/) 

7.  After  the  tenements  are  set  out,  an  exception  is  fre-  7.  The  excep« 
quendy  introduced  in  favour  of  the  lessor :  but,  as  this  is  ^^' 
his  own  act  in  his  own  favour,  such  exceptions  will  be  con- 
atnied  strictly  against  him.  The  requisites  to  make  a  good 
exception,  are  enumerated  in  Sheppard*s  Touchstone,  (z) 
1.  The  exception  must  be  in  apt  words:  as  ''saving,"—* 
"  excepting,"  &c.  (a)    2.  It  must  be  part  of  the  thing  de-- 

(«)  Kooyttra  against  Lucas  and  &  Gres.  96. 
olben,  5  Bam.  &   Aid.  830,   et         (y)  Guy  v.  West,  2  Selw.  N.  P. 

^ndt    Morris    9.     Edgington,     3  1342.  9  edit. 
Taunt.  34.  (^isp  o.  Price,  5  Taunt.         {z)  P.  17- 
^8-  (a)  Co.  lit.  47.  a. 

(')  Harding  v.  Wilson,  2  Bam. 
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DistinctioQ        mUedj  (as  timberi  trees,  mines,  and  quarries,  and  not  of  some 

between  excep-       ,  *  .  ,      .  .        «  •■        •        i»      mi 

tions,  reaerva-    Other  thing,  as  rent,  heriot,  suit  of  court,  and  suit  of  mui| 
^Mandpnvi-  ^jjjgij    ^^^   strictly    reservations^    or   liberty    of  hawking, 

hunting,  fishing,  and  fowling,  which  is  a  privilege,  (b) )  3.  It 
must  be  part  only,  and  that  not  the  greater  part,  (c)  4.  It 
must  be  of  such  a  thing  as  is  severable  from  the  thing 
granted,  and  not  an  inseparable  incident.  Thereforet  if  a 
lease  be  made  of  a  rectory ^  except  the  glebe,  the  exception 
is  void ;  for  no  rectory  can  exist  without  glebe :  and  so  of  a 
manor,  excepting  the  demesnes,  (d)  It  must  be  of  such  a 
thing  as  he  that  doth  except  may  have,  and  doth  properly 
belong  to  him.  6.  It  must  be  of  a  particular  thing  out  of  a 
general;  and  not  of  a  particular  thing  out  of  a  particular, 
or  of  a  part  of  a  certainty ;  as  of  one  acre  out  of  twenty 
acres ;  or  a  demise  of  a  house  and  shops,  except  the  shops.  (^) 
7.  It  must  be  certainly  described,  and  set  down  ;  as  if  a  roan 
grant  all  his  lands  in  Essex,  except  his  lands  in  Dale,  or 
excepting  one  particular  acre,  such  exception  is  good;  butif  the 
exception  be  of  a  chamber  in  a  house,  or  of  an  acre,  without 
gaying  which  particular  chamber  or  acre,  the  exception  is  void.(jf) 

HawkiDg  and        A  reservation  of  hawking  and  hunting  does  not  extend  to 
shooting,  {g) 

If  a  man  be  possessed  of  a  new  house  and  an  old  bouse, 
and  make  a  lease,  with  the  exception  of  the  new  house  for 
the  use  of  the  lessor,  when  he  pleases  to  reside  there,  and  at 
other  times  for  the  use  of  the  lessee,  the  new  house  is  well 
excepted ;  and  the  exception  is  not  avoided  by  the  words 
"  at  all  times  to  be  used  by  the  lessee,  when  the  lessor  doth 
not  dwell  there  :'*  for  that  sentence  shall  not  enure  as  an  ex- 
ception out  of  an  exception,  (which  sets  the  matter  at  large,) 
but  only  as  a  declaration  of  the  lessor's  intention  in  making 
the  exception.  (A) 

(6)  Doe  dem.  Douglas  v.  Loch,  (/)  Shep.  Touch.  78,  79. 

2  Ad.  &  £11.  705.  Of)  Moore  v.  Earl  of  Flymoath* 

(c)  a  RoL  Abr.  454. 1.  38.  7  Taunt.  614.  1  Moore,  346. 

id)  Mabie'8  case.  Winch,  23.  {h)  Cudlip  v.  Randall*  3  Salk. 

(e)  2  RoL  Abr.  453.  1.  52.  454.  156.  S.  C.  4Mod.  11.  12  Mod.  U. 
27.  Dorrell  v.  Collins,  Cro.  Eiiz.  6. 
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So  if  a  man  lease  his  houses^  excepting  his  new  house, 
during  the  ierm,  this  exception  is  good :  but  if  he  except 
it  during  life,  it  is  void ;  or,  if  a  man,  having  a  term  of  two 
houses  for  certain  years^  grant  his  houses,  excepting  one 
of  them,  for  life,  this  exception  is  void ;  for  the  words 
"during  life,"  qualify  the  exception,  and  shew  his  intent 
that  the  one  house  shall  not  be  excepted  during  the  whole 
term,  (i) 


The  same  rule  obtains  as  to  what  is  included  in  the  par-  Exception  of 
ticular  thing  excepted,  as  was  before  stated  in  respect  of  the  ^ 
particular  thing  demised.  Therefore  an  exception  of  "  all 
the  wood,"  will  be  an  exception  of  the  soil  whereon  the 
wood  grows,  (k)  So,  if  all  the  underwood  and  copse  wood 
be  excepted,  the  land  will  also  be  excepted ;  unless  it  clearly 
appear  that  it  was  merely  the  intention  of  the  parties  to 
except  only  the  wood  itself.  (/)  And  so  of  an  exception  of  fruit 
trees,  (m)  But  where  timber  trees  are  excepted,  the  soil  in 
which  they  grow  will  not  be  covered  by  the  exception.  (») 
Under  an  exception  of  "all  wood  and  underwood,"  trees 
great  and  small  are  generally  excepted :  but  not  fruit  trees, 
which  have  frequently  been  decided  not  to  fall  within  the 
description  of  wood  or  trees,  (p)  And  in  a  recent  case  where 
the  exception  was  of  all  timber  trees  and  other  trees,  but  not 
the  annual  fruit  thereof,  it  was  held  that  apple  trees  were 
not  within  the  exception,  {p) 

If  the  tenants  have  the  use  of  a  yard  with  a  pump  and 
privy,  and  are  interrupted  by  the  landlord,  the  question  to 
be  put  to  the  jury  is,  not  whether  the  landlord  reserved  to 


(0  Per  Holt,  C.  J.  ibid. 

{k)  Ive  o.  Sams,  Cro.  Eliz.  521. 
Bacon  v.  Gyrling,  Cro.  Jac.  290. 
Whiatler  v.  Paalow,  ibid.  487. 

(0  Ibid,  and  Pincomb  v.  Thomas, 
Cro.  Jac.  524. 

(n)  Smith  v.  Bole,  Cro.  Jac.  458. 
S.  C.  3  Bulst.  290. 

(•)  Whistler  o.  Paslow,  Cro.  Jac. 
487. 

(9)  London  r.  Southwell,  Hob. 


304.  Ld.  Zouch  9.  Moore,  2  RoL 
Rep.  280.  Whittle  v.  Weston, 
Godb.  398.  See  also  Wyndham 
V.  Way,  4  Taunt.  316.  But  it 
seems  it  will  be  otherwise,  by  the 
description  of  all  trees  ct^cunque 
generis,  natune,  nomim$,  out  quali- 
tatis,  Godb.  ubi  sup. 

ip)  BuUen  v.  Dunning,  5  B.  & 
C.  842. 
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himself  the  locus  in  quo,  but  whether  he  demised  the  ease- 
ment to  the  tenants,  (q) 

Lodgen,  rights       Lodgers  have  a  right  to  the  knocker  and  door*beIl,  skyhght, 

and  water-closet,  unless  any  of  them  are  excepted  out  of 
their  letting,  (r) 


Waste  ui- 
nezed. 


If  the  tenant  annex  to  his  farm  part  of  the  waste,  it  enures 
to  the  benefit  of  the  landlord,  {s) 


The  habendum 
et  tenendum. 


n.  THE  HABENDUM  ET  TENENDUM. 

The  habendum  et  tenendum  is  that  part  of  the  lease  which 
determines  the  time  for  which  tenements  demised  are  to  be 
holden,  and  the  quantity  of  the  estate  granted;  and  it  may 
qualify  any  part  of  the  premises,  provided  it  be  consistent 
therewith ;  for  if  it  be  repugnant,  it  will  for  such  part  be 
utterly  void,  {i)  An  estate  for  life  needs  nothing  to  express  the 
time  at  which  it  is  to  commence,  because  it  cannot  at  common 
law  commence  in/uturo  ;  nor  can  its  duration  be  ascertained. 
But  as  it  is  the  very  essence  of  a  term  to  be  precisely  fixed 
and  defined,  the  time  both  of  its  commencement  and  termina- 
tion must  appear  with  sufficient  certainty  sed  id  certum  est 
quod  certum  reddi  potest* 


The  com- 
mencement of 
the  term  must 
be  certain. 


1.  The  time  at  which  the  term  is  to  commence  must 
therefore  be  certain.  In  an  old  case,  it  was  said  that 
where  a  term  is  made  to  commence  from  the  nativity 
of  our  Lord,  without  saying  the  feast  of  the  Nativity, 
the  lease  is  void(tt)  and  in  another  case,  where  a  lease 
was  made  on  the  10th  of  October,  habendwn  fi-om  the 
twentieth  day  of  November,  (without  expressing  in  what 


(9)  Herbert  o.  Thomas,  1  C.  M. 
&  R.  861. 

(r)  Underwood  9.  Burrows,  7  C. 
&  P.  26. 

{$)  Doe  dem.  Harrison  o.  Mor- 
rell.    SG.  &P.  135. 

CO  Shep.  Touch.  75,  see  Lilly  v. 
Whitney,  Dyer,  272.  a.  Germaine 
o.  Orchard,  1  Salk.  346.  ThcfeiMn. 


dim  was  originally  introduced  to 
denote  the  person  of  whom  the  es- 
tate was  holden.  The  statate  qwta 
emptores  made  this  unnecessary  in 
feoffments. 

(«)  Per  Twysden,  J.,  in  Foote 
V.  Berkeley,  1  Sid.  461.  S.  G.  3 
Keb.656.  Siderfin  adds  a  query. 
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jear)  for  five  yean,  the  Court  held  that  the  lease  was 
Toid  for  uncertainty,  (v)  But  where  a  lease  was  made  for 
jears,  to  begm  at  the  feast  of  our  Lady  Martin  (without 
saying  which  feast,  annunciation,  purification,  &c.,)  it  was 
holden  by  Anderson,  C.  J.,  that  the  lease  was  good ;  and  that 
the  lessee  by  his  entry  might  determine  at  which  of  the  said 
feasts  the  term  should  begin.  But  Persam,  J.,  doubted  of  it.  {w) 

In  general,  however,  where  the  lease  is  by  deed,  and  the  But  when  no 
time  fit)m  which  it  shall  commence  does  not  appear,  it  shaU  fied,  it  com- 
be taken  to  commence  from  the  delivery  of  the  deed;  as  JhTdeiiTen^of 
where  the  lease  is  made  to  commence  from  the  day  of  the  ^^^  ^^' 
date,  and  no  date,  or  an  impossible  date  (as  the  30th  of 
February  or  3Sd  of  July)  is  inserted :  or  if  it  be  expressed  to 
be  from  the  making  ;{x)  or  from  the  ending  of  a  former 
lease,  and  no  such  lease  in  fact  exist,  or  if  the  prior  lease  be 
Toid  in  law.  (y) 

And  when  a  prior  lease  is  mis-reeUed  in  a  material  point,  And  so  where 
and  the  new  lease  is  made  to  begin  after  the  expiration  of  mv^itodT'' 
such  mis-recited  lease,  the  new  lease  shall  commence  in 
oompatation  from  the  delivery,  as  if  no  such  prior  lease 
were  in  existence,  because  there  is  nothing  to  ascertain  the 
commencement  of  such  term,  (ar)  But  if  the  new  lease  had 
mis-recited  a  lease  to  A.  and  then  had  b^n  made  for 
twenty-one  years  to  commence  after  the  expiration  of  the 
term  of  A.f  the  mis*recital  would  be  unimportant,  and  the 
new  lease  should  begin  firom  the  determination  of  A.'s  term,  (a) 


(o)  Anon.  1  Mod.  180.  Two 
jodf^et  thongbt  it  void;  and  two 
tbonght  it  thoold  begin  from  the 
<]^nr7 :  but  afterwards,  one  of  the 
two  latter  being  absent,  the  two 
former  gave  judgment  against  the 
one. 

(«)  Anon.  1  Leon.  227. 

(«)  Co.  lit.  46.  b. 

(y)  Ibid,  Miller  o.  Maynwaring, 
Cio.  Gar.  397.  S.  C.  8nr  W.  Jones, 
355.    Baaset  o.  Lewia,  1  Lev.  71. 

(')  Co.  Lit  46.  b.  MiUer  v.  Mayn- 


waring,  nd.  9itp.  Bishop  of  Bath's 
case,  6  Rep.  35.  And  according 
to  one  case,  though  the  new  lieaae 
expired  before  the  old  om,  so  that 
the  new  lessee  could  never  lawfiilly 
enter,  yet  he  would  be  bound  to 
pay  rent  for  the  whole  of  his  term. 
FiHi^Bac.Abr.iiMifef,(L)l.  But 
see  Anon.  Dyer,  261.  6.  and  Sea- 
man's case,  Godb.  166. 

(a)  Per  Keeling  and  Twisden  in 
Foote  V.  Berkeley,  1  Lev.  235,  and 
see  Woodhouse's  case.  Dyer,  93.  b. 


no 
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And  where  a  lease  purported  on  the  face  of  it  to  have 
been  made  on  the  25th  of  March^  ITSS,  habendum^  to  the 
lessee  from  the  25th  of  March  now  last  past^  for  thirty-five 
years;  and  there  was  evidence  to  shew  that  the  lease  was 
not  executed  until  after  the  25th  of  March  1783,  it  was 
held  that  it  took  effect  from  the  time  of  delivery,  and  not 
from  the  day  of  the  date,  and  consequently  that  the  term 
commenced  on  the  25th  March,  1783,  and  not  on  the  25th 
March  preceding  the  date  of  the  deed.  (6) 


Th«  words 
"  from  the 
date/'  &c. 
may  be  taken 
either  inclu- 
nvely  or  ex- 
cluiively. 


Where  a  lease  was  made  to  begin  from  the  date,  it  was 
formerly  holden  that  it  began  upon  the  day  of  the  date,  iV 
elusive  ;  but  that,  if  it  were  to  commence  from  the  day  of 
the  date 9  this  excluded  the  day,  and  it  began  on  the  day  after 
the  date,  (c)  And  so  it  seems  that  a  lease  yrom  the  2ith  of 
June  was  formerly  taken  to  commence  on  the  2dth.  (</) 
But  this  subtle  distinction  is  no  longer  regarded ;  and  it  is 
now  decided,  that  the  word  "  from "  may  be  taken  either 
inclusively  or  exclusively,  according  to  the  context,  and  the 
apparent  intention  of  the  parties,  (e) 


Feast  days  are 
to  be  taken 
according  to 
the  new  style. 


Since  the  alteration  of  the  style,  a  lease  by  deed  made  to 
commence  from  the  feast  of  St.  Michael  will  be  taken  to 
begin  from  New  Michaelmas  day;  and  extrinsic  evidence 
cannot  be  received  to  shew  that  Old  Michaelmas  day  was 
meant.  (/)  But  it  has  been  held  that  this  only  affects  leases 
by  deed ;  and  where  a  lease,  by  parol,  was  made  to  com-* 
mence  at  Lady-day,  the  Court  of  King's  Bench  held  that 
evidence  was  admissible  to  prove  that,  by  the  custom  of  the 
country,  this  meant  Old  Lady  day.  (g) 


(6)  Steele  v.  Mart,  4  B.  &  C. 
272. 

(c)  Hatter  v.  Ash,  Ld.  Raym.  84. 
S.  C.  3  Lev.  438.  Salk.  413.— 
It  was  settled  in  Llewellyn  v.  Wil- 
liams,  Cro.  Jac.  258,  that  **  hence- 
forth*' and  **  from  the  day  of  the 
date,"  are  convertihle  terms. 

{d)  Macdonnel  v.  Weldon,  Str. 
630. 

(e)  Pogh  o.  Duke    of  Leeds, 


Cowp.  714.  The  words  "day  of 
the  date''  in  general  mean  the  "  day 
ofthe  execution  of  the  deed.*'  Under^ 
hill  o.  Horwood,  10  Ves.  209. 

(/)  Doe  dem.  Spicer  o.  Lea,  11 
East,  312. 

(^)  Doe  dem.  Hall  «.  Benson,  4 
B.  &  A.  588.  In  this  case,  as 
well  as  in  Doe  v.  Lea,  the  caae  of 
Furby  dem.  M«yor,  &c.  Canterbury 
V,  Wood,  before  Ld.  Kenyon,  l 
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But  though  the  commencement  of  a  term  must  be  fixed  it  k  suiRcient 

o  ^     ^  if  the  com- 

with  certunty.  it  will  be  sufficient  if  it  be  so  fixed  when  the  niencementbo 
lease  is  to  take  effect  in  interest  or  possession ;  for  until  that  thVleaw  takes 
tinie,  it  may  depend  upon  an   uncertainty ,  viz.,  either  a  ^^^ 
possible  contingency^  which  is  to  precede  the  interest  or  pos« 
session,  or  upon  a  limitation  or  condition  subsequent ;  but 
where  it  is  to  be  reduced  to  a  certainty  upon  a  precedent 
eontingency,  such  contingency  must  happen  in  the  lives  of 
the  parties,  {h) 

If  A.  seised  of  lands  in  fee,  grant  to  B.  that  when  B.  shall  When  it  de* 

°  .      .      .   pends  upon  the 

pay  to  A.  twenty  shillings,  he  shall  thenceforth  hold  the  land  pajmeot  of 
for  twenty-one  years,  and  B.  afterwards  pay  the  twenty  shil-  ^^^^^ ' 
lings,  in  this  case,  B.  shall  thenceforth  have  a  good  lease  for 
twenty-one  years,  (s) 

So,  a  lease  from  the  day  of  the  lessor's  death  until  the  first  or  the  death 
of  May,  1629,  was  holden  to  be  good  for  so  much  of  the  term       *  *' 
as  remained  after  the  lessor's  death,  {k) 

So,  if  A.  grant  to  B.  that  if  his  tenant  for  life  shall  die,  B. 
shaU  have  the  land  for  ten  years,  this  is  a  good  lease : — ^and 
so  if  one  make  a  lease  for  years  **  after  the  death  of  C,  if 
C.  die  within  ten  years,"  this  is  a  good  leasci  if  C.  die  within 
ten  years ;  otherwise  not.  (t) 

So  if  a  lease  for  years  be  made  of  land  already  leased  for 
fife,  to  hold  from  Michaelmas  next  after  the  death  of  the 
tenant  for  life,  or  after  other  the  determination  of  the  estate, 
this  lease  will  be  sufficiently  certain  in  its  commencement,  {m) 

Esp.  N.  P.  C.  198,  was  cited,  in  dem.  Hall  v.  Richardson,  3  T.  R* 

which  lua  lordship  had  admitted  462. 

cimilar  evidence :   and  in  both  it  (t)  Shep.  Tonch.  273, 

vu  assumed  that  the  lease  was  (ib)  Child  o.  Bayley,  Cro.  Jac. 

wU  by  deed.    Being  by  a  corpora-  459.     Grute  v.  Locroft,  Cro.  Eliz. 

tion  it  mast  have  been,  and  from  2%7'Sedv%de.  Capenhurstv.  Capen- 

the  report  in  Espinasse  it  appears  hurst,  iitfra. 

that  the  defendant  held  under  a  {I)  Shep.  Touch.  273. 

initt  from  the  corpora^n.  (m)  Ibid, 
{hi  Shep.  Touch.  872,  273.  Doe 
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or  the  avoid-         So  if  A.  make  a  lease  to  B.  to  beffin  after  the  death  of  C 

ance  of  a  prior  .,,  .  i.i_  j 

lease;  on  Condition  to  be  avoided  upon  certain  acts  by  others;  and 

afterwards  make  another  lease,  habendum  after  the  determi- 
nation of  the  former ;  it  seems  that  this  latter  will  be  a  good 
lease,  and  its  commencement  sufficiently  certain,  (n) 

If  one  make  a  lease  to  A.  for  twenty-one  years  and  after- 
wards make  another  lease  to  B.  for  years,  to  begin  firom  the 
end  and  expiration  of  the  aforesaid  term  of  twentynme  yean 
demised  to  A. ;  and  then  the  lease  to  A.  be  determined  by 
surrender  or  otherwise ;  the  lease  to  B.  shall  begin  presently. 
But  if  the  lease  to  B.  had  been  to  begin  after  the  end  and 
expiration  of  the  aforesaid  twenty-one  years ^  there  the  lease 
to  B.  should  not  begin  upon  the  surrender,  forfeiture,  or 
other  determination  of  the  first  term  to  A. ;  but  only  after 
the  twenty-one  years  had  actually  run  out  by  effluxion  of 
time :  the  reason  of  which  difference  is,  that  in  the  first  case 
the  word  "  term"  comprehends  as  well  the  estate  or  interest 
in  the  land,  as  the  time  for  which  it  is  demised ;  and  therefore 
the  second  lease  being  limited  from  the  end  and  expiration 
of  the  aforesaid  term  of  twenty-one  years,  whenever  the  term 
IS  determined,  the  lease  to  B.  shall  begin :  but  in  the  other 
case  the  lease  to  B.  is  not  to  begin  till  after  the  end  and 
expiraiion  of  the  twenty-one  yearSf  which  cannot  be  ended 
but  by  effluxion  of  time,  (o)    But  where  by  indenture  of 
lease  A.  demised  to  B.  for  ninety-nine  years,  if  she  should  so 
long  live,  and  after  her  death,  if  she  should  die  within  the 
said  term,  or  other  end  or  determination  of  the  said  term,  the 
remainder  thereof  to  C.  for  the  residue  of  the  said  temtj  it 
was  said  by  Lord  Mansfield  that  the  word  "  term"  might  signify 
the  time  as  well  as  the  estate,  so  as  to  raise  the  question  of 
construction  in  what  sense  the  word  ought  to  be  understood; 
and  in  that  case  it  was  held  that  the  remainder-man  should 
enjoy  during  aU  the  residue  of  the  years  to  come,  {p) 

So  in  a  late  case  it  was  held  that  the  "  word  "  term  in  a 

(m)  Ibid.  274.  (p)  Wright  dem.  Plowdenv.Otrt. 

(o)  Bac.  Abr.  Leases,  (L)  1.  wright,  1  Bunr.  282. 
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coreoant  for  quiet  enjoyment,  might  signify  either  the  time 
or  the  estate  granted.  Thus  where  tenant  for  life  granted 
a  lease  for  three  lives,  not  conformably  to  his  power,  and 
co?enanted  for  quiet  enjoyment  "  for  and  during  the  said 
term."  In  an  action  against  the  heir-at-law  for  damages  on 
breach  of  the  covenant,  the  Court  held  that  the  parties  in- 
tended by  the  word  "  term"  in  the  covenant,  a  term  to  con- 
tinae  as  long  as  any  of  the  cesiuis  que  vie  lived,  and  not  a 
term  to  continue  only  for  the  life  of  the  grantor,  (q) 

In  a  lease  for  years  to  A.  there  was  a  proviso  for  reentry 
if  the  lessee  died  within  the  term,  it  was  held  that  this  was 
a  mere  condition,  and  not  a  limitation ;  and  that  a  second 
lease,  AoAeiidacm  after  the  first  lease  should  become  void  after 
or  by  the  death  of  the  lessee,  or  surrender  or  forfeiture  by 
bim,  was  good  to  commence  when  the  term  granted  to  the 
first  lessee  had  expired  by  effluxion  of  time,  there  having 
been  no  re-entry  upon  his  death,  (r) 

lo  a  caae  where  B.  had  a  lease  for  twenty-one  years  of 
copyhold  lands  to  commence  after  the  determination  of  the 
estate  which  A.  at  that  time  had  therein,  and  the  widow  of  A. 
being  entitled  to  her  free-bench,  happened  to  outlive  her 
husband  twenty-one  years,  it  was  held  by  the  Lord  Chan- 
ceDor,  that  the  estate  of  the  wife  was  an  excrescence  of  her 
husband's  estate,  which  did  not  determine  until  the  wife's 
death,  at  which  time  the  lease  made  to  B.  should  commence 
and  continue  for  twenty-one  years,  {s) 

Some  perplexity  appears  to  exist  in  reference  to  concurrent  Of  concnrrent 
leases;  leases  infuturo;  and  leases  or  grants  of  the  reversion,  f^sesl 

It  has  been  recently  decided,  that  if  a  term  of  years  is  granted 
in  possession,  and  a  second  lease  is  granted  to  commence  at  the 

(9)  Evans  v.  Vaugban,  4  B.  &  see  Veal  v.  Roberts,  Cro.  Eliz.  199. 

C.  261.  (#)    Irish  V,  Hook,  Bac.  Abr. 

vr)  Raho.BeUani7,Cxo.  Jac.71.  I«ea«ef,(L)2.p.  176.  AndseoChan- 

by  three  jostices  against  two.  And  trell  o.  Randall,  1  Lev.  20. 

I 
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expiration  of  the  existing  lease,  no  reveraon  will  pass  by  the 
second  deed,  nor  will  the  second  lessee  be  entitled  to  sny 
interest  under  it,  except  a  mere  inieresse  tervUni,  and  the 
lessor  wiU  consequently  be  entitled  to  the  rent  reserved  by 
the  first  lease,  and  to  distrain  for  it.  {t)  This  appears  to  be 
a  clear  law,  and  not  open  to  argument. 

If  a  lease  is  in  existence,  and  a  second  lease  is  made  to 
commence  in  possession,  this  is  a  concurrent  lease,  but  the 
authorities  are  not  very  clear  as  to  its  effect.  It  must  be  re- 
membered, that  a  lease  for  years  is  but  a  contract,  governed 
by  the  intention  of  the  parties ;  and  in  RawlMs  case,  (if)  it 
was  held,  that  if  A.  make  a  lease  on  the  1st  of  January  to 
B.  for  six  years  from  the  date ;  and  afterwards,  on  the  same 
day 9  make  a  lease  of  the  same  premises  to  C.  for  twenty  yean 
from  the  date,  C*  has  a  good  lease  in  reversion  for  fourteen 
years ;  that  it  is  not  any  grant  of  the  reversion,  but  a  future 
interest  in  reversion ;  no  term,  but  an  interest  of  a  term,  as 
the  pleading  is ;  and  that,  notwithstanding  such  grant,  the 
reversion  (without  attornment)  remained  in  the]  grantor,  and 
he  should  have  the  rent  reserved  upon  the  first  lease,  but  if 
there  was  attornment,  then  the  reversion  passed. 

In  BaeofCi  Abridgemeni  it  is  considered  diat  in  the  above 
case,  C.  would  have  his  election  to  take  such  leaee«  if  by  deed, 
as  a  reversion,  if  he  could  prevail  for  an  attornment  by  B.,  the 
tenant  in  possession,  or  if  not,  then,  as  a  future  inieresse  ter^ 
mini,  to  take  effect  in  possession  upon  the  determinatioii  of 
the  first  lease ;  but  if  by  parol,  the  second  lease  could  only 
take  effect  as  an  inieresse  termini,  because  a  reversion  can 
cmly  pass  by  deed.  (0) 

Sir  Edward  Sugden,  in  his  valuable  Treatise  on  Powers,  (w) 
speaking  of  concurrent  leases  under  powers  observes,  if  die 
second  lessee  should  enter  and  be  ousted,  as  of  course  he 

(0  Smith  9.  Day,  2  Mees.  &  W.  Carth.  247 ;  Goodright  dem.  Ni- 

684.  chols  V.  Mark»  4  M.  &  S.  31. 

(«)  4  Rep.  53.  ff.  ^w)  Bac.  Ab.  Leases  (N).  p.  18. 
(o)  Et  fnde    Hilman    «•  Hore, 
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wooldi  the  rent  on  the  second  lease  would,  it  seems,  be  sus- 
pended, or  it  might  be  thought,  that  as  at  this  day  leases  are 
made  by  deed,  the  second  lease  would  take  effect  by  estop- 
pel, (jr)  as  a  lease  in  possession,  and  attornment  being  now  un- 
necessary, would  carry  with  it  the  right  to  the  rent  reserved 
by  the  first  lease. 

The  true  explanation  probably  is,  that  the  lease  being  a 
contract,  the  intention  will  in  all  cases  govern  the  decision. 

Bat  there  can  be  no  doubt  that  in  those  cases  in  which  the 
intention  is  plain  to  execute  a  grant  of  the  reversion,  the 
rent  w31  pass  without  att<Htiment. 

If  there  be  any  ambiguity  or  contradiction  in  expressing  Ambiguity  is 
the  time  at  which  the  second  lease  is  to  begin,  the  lease  ^vounbij  for 
shall  be  construed  beneficially  for  the  lessee,  on  the  prin-  ^®  '^''^' 
dple  that  every  man's  grant  shall  be  taken  most  strongly 
aguDst  himself.    As  where  a  termor  granted  aU  his  estate  and 
mierest,  to  another,  habendum  to  the  grantee  and  his  assigns 
immediately  after  the  death  of  the  grantor ^  the  Court  held  that 
the  habendum  was  void,  and  the  premises  of  the  grant  good 
to  make  the  entire  term  pass  to  the  grantee  immediately,  (y) 

A.  leased  for  thirty-one  years,  and  four  years  after  the 
beginning  of  that  term  made  a  new  lease  in  these  words : — 
''Know  that  I — the  aforesaid  thirty-one  years  being  com- 
pleted—^ave  demised  and  granted  all  the  premises,  &c.  to 
bold /mm  the  day  of  making  these  presents^  the  term 
aforesaid  being  finished^  until,"  &c. — and  the  question  being 
raised,  whether  this  lease  were  to  begin  in  computation  from 
the  making  of  the  new  lease,  or  from  the  ending  of  the 
old  one,  the  Court  held  that  it  should  begin  to  take  effect 
in  possession,  at  the  end  of  the  former  term,  and  not  before ; 
for  otherwise  the  lessee  would  only  have  a  lease  for  four  years, 
which  did  not  seem  to  be  the  intention  of  the  parties ;  and  every 
grant  is  to  be  construed  most  strongly  for  the  grantee,  (z) 

(«>  P.  619,  6  edit.  272.  a. 

(y)   Lifley   V.   Whitney,  Dyer,         (e)  Anon.  Dyer,  261.  *.  pi.  28. 
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In  a  subsequent  case,  a  lessee  for  a  hundred  years  made 
a  lease  for  forty  years  to  B.  if  be  should  so  long  Ktc  ;  and 
afterwards  leased  the  same  lands  to  C,  habendum  after  the 
term  of  B.,  for  twenty-three  years  to  be  accounted  from  the 
date  of  these  presents  ;  and  the  question  was^  if  the  latter 
lease  should  be  said  to  begin  presently,  or  after  the  term  of 
B.  ?  The  Court  of  Common  Pleas  were  clearly  of  opinion, 
diat  the  lease  to  C.  should  not  be  aecomUed  from  the  time  of 
the  date,  but/rom  the  end  of  the  term  (^  B.  $  because  by  the 
first  words  it  is  a  good  lease  to  begin  after  the  term  of  B., 
and  it  shall  not  be  made  void  by  any  subsequent  words. 
And  Coke,  C  J,,  said,  that  if  the  limitation  be  not  certain 
when  the  term  shall  begin,  it  shall  be  taken  most  benefidaUy 
Sot  the  lessee,  (a) 

A  1mm  may  It  is  observable  that  in  the  two  latter  cases,  the  making 
terait  at  'a  pra-  ^^^  delivery  of  the  lease  passed  a  present  interest  to  the 
^m'  ttuftion  1®B^®®>  though  the  computation  of  the  term  was  not  to  begin 
atafutuieday.  until  a  future  day,  (6)    It  appears,  therefore,  that  a  lease 

may  begin  in  interest  at  a  present,  and  in  eompmtatian  at  a 

ftiture  day. 


Or  at  a  past         In  like  manner  a  lease  may  be  made  to 


day. 


h  «  1  M  I  M    U  I    t. 
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interest  at  a  presmt,  and  in  computation  from  ap€ut  day. 
As  where  a  lease  was  dated  on  the  4th  of  May,  and  deli- 
vered on  the  5th  **  to  hold  fi^m  Lady-day  then  last  past,  for 
the  term  of  twenty  years,  next  after  the  date,**  it  was  de- 
cided that  the  lease  began  in  computation  from  the  Lady- 
day  preceding  the  date,  and  in  interest  from  the  delivery  of 
the  lease,  (c)  So  a  lease  may  commence  in  computation 
from  a  present,  and  in  occupation  from  a  fixture  day;  as 
where  an  indenture  of  demise  bore  date  25th  March, 
15  Car.  and  was  delivered  the  day  of  tiie  date,  and  the  ha- 
bendum  "  was  from  and  after  the  day  of  the  date  of  these 
presents,  for  and  during  the  term  and  time  of  seven  years 
henceforth  next  and  immediately  following  fully  to  be  com- 

(a)  Seaman's  case,  Godb.  166.  (c)  Moore  r.  Musgrave,  Hob.  18. 

{b)  Com.  Dig.  Estatet,  (O)  14. 
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pkte  mud  ended;**  which  lease  was  holden  to  begin  in  eampu^ 
iolMMi,  from  the  delivery  of  the  deed^  which  was  the  day  of 
the  date,  although  it  appeared  that  the  lessee  was  not  to 
have  the  possession  until  the  next  day  after  the  date,  by  the 
words  habemdmm  from  and  qfter  the  day  of  the  date,  which 
excluded  the  day  of  the  date,  {d) 

A  lease  was  made  on  the  lOth  of  October,  1735,  to  bold 

from  the  1st  of  March  then  last  past  for  fifty  years  then 

next  etuutMg;  the  Mid  term  to  commence  and  begin  imine* 

iBatefy  i^ter  the  determination  of  a»  existing  lease  made  be* 

tween  the  same  lessor  and  lessee  of  the  same  premises,  pay* 

ing  rent  from  the  commencement  of  the  term,  {e)    In  an 

action  of  covenant  on  the  lease,  it  was  ol^ected  on  demurrer 

that  it  was  void,  because  the  term  was  uncertain  as  to  its 

commencement;   for  by  one  part  of  the  habendum  it  was 

to  commence  from  the  1st  of  March  preceding  the  date,  and 

by  anodier  part  it  was  to  commence  firom  tiie  determination 

of  a  former  lease.    On  the  other  side,  it  was  answered  that 

the  lease  was  good,  because  the  commencement  might  be 

rendered  certain  by  the  determination  of  the  former  lease ; 

and  tiiat  in  point  of  eonqmtation  it  commenced  from  the  1st 

of  March  preceding  the  date,  but  in  point  of  occupation  it 

was  only  to  take  effect  from  the  determination  of  the  prior 

lease :  in  support  of  which  distinction  Moore  ▼•  Musgrave, 

and  Cornish  t.  Cawsey^if)  were  cited :  the  Court  acquiesced 

in  this ;  and  Lord  Mansfield  said,  '*The  new  lease  is  in  poisU 

ofinierest  to  take  its  commencement  from  the  determination 

of  the  former  one  only.**  {g) 

By  interest,  (if  the  Report  be  correct)  Lord  Mansfield 
eould  mean  nothing  else  but  occupation ;  because  a  lessee  for 
years,  as  soon  as  the  lease  is  executed,  has  an  interest, 
aldiough  the  lease  be  made  to  commence  at  a  fiiture  day. 
But  the  decision  in  this  case,  as  far  as  it  regards  the  time 

id)  Coniish  v.  Cawsey,  1  Rol.  (/)  Supra. 

Abr.  850. 1.  30.  (g)  Enys  o.  Donnithorae^  Burr. 

(e)  It  does  not  appear  by  the  re-  1190. 
port  for  what  term. 
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from  which  the  term  was  to  be  computed^  seems  very 
questionable;  inasmuch  as  it  falls  within  the  two  cases 
cited  above  from  Dyer  and  Godbolt,  where  the  computation 
of  the  new  lease  was  holden  to  begin  from  the  ending  of  the 
old  one ;  which  seems  to  have  been  the  meaning  of  the 
parties  in  this  case. 

S^*i^**°*  ®^  8.  The  commencement  of  the  term  being  absolutely  fixed, 
be  ascertaioed  it  is  next  necessary  that  its  extent  and  duration  should  be 
wofds^'^  ""  accurately  ascertained,  either  by  the  express  limitation  of 
or  be  capable  the  parties^  or,  as  in  the  case  of  the  commencement,  by 
reference'to  ^  reference  to  some  collateral  or  extrinsic  circumstance,  which 
certain  matter,  mgy  ^||}|  equal  Certainty  fix  the  length  of  its  duration: 

for  without  such  ascertainment  the  lease  will  be  yoid  for 

uncertainty.  (A) 

As  if  a  lease  be  made  for  so  many  years  as  A«  shall  live ; 
no  certain  number  of  years  being  named,  the  lease  as  for  a 
term  will  be  void,  (t) 

So,  if  the  parson  of  Dale  make  a  lease  for  so  many  years 
as  he  shall  be  parson  there,  this  is  void,  because  it  cannot 
be  made  certain ;  and  so  if  a  lease  be  for  years  till  A.  be 
promoted  to  a  benefice,  {k) 

But  although  in  these  cases,  the  demises  as  leases  for 
years,  may  be  void;  if)  yet,  they  may  operate  as  leases  at 
will,  or  from  year  to  year,  and  the  instruments  be  given  in 
evidence  as  proof  of  the  rent,  and  other  terms  on  which  the 
lands  are  held,  and  there  seems  no  good  reason  why  they 
might  not  be  good  as  leases  for  two  years,  as  in  cases  of 
leases  of  years,  without  any  number  being  stated,  as  after 
mentioned,  (m) 

If  a  man  make  a  lease  for  twenty  years,  if  A.  so  long  live ; 

(A)  Bac.  Abr.  Leages,  (L)  3.  be  good  estates  for  life.     Shep. 

(0  Ibid.  Shep.  Touch.  275.  Touch,  ub,  sup, 
{k)  Shep.  Touch.  275.    But  if         (Q  6  Co.  36. 

livery  of  seisin  were  made  with  (m)  FuleP.  121. 

such  uncertain  leases,  they  would 
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or  if  A.  be  parson  of  Dale  for  so  long;-<-here,  as  the  term 
b  defined,  the  lease  is  good,  although  liable  to  be  destroyed 
upon  the  death  of  A.  in  the  one  case,  or  his  ceasing  to  be 
parson  in  the  other,  (m) 

Soy  if  A.  have  a  piece  of  land  of  the  value  of  SOL  per  ath 
ntem,  and  make  a  lease  of  it  to  B.  until  he  shall  levy  out  of 
die  profits  thereof  100/.,  this  is  void  as  a  lease  for  years* 
But  if  A.  have  a  rent-charge  of  80/.  per  annum,  and  let  it  to 
B.  antfl  he  shall  have  levied  100/.,  this  is  a  good  lease  for 
five  years.  («) 

And  if  a  lease  be  made  to  A.  for  so  many  years  as  A. 
hath  in  the  manor  of  Dale,  and  A.  have  then  a  lease  for  ten 
years  in  that  manor ;  this  circumstance  ascertains  the  term  in- 
tended to  be  granted,  and  the  lease  wiU  be  good  for  ten  years,  (o) 

So,  if  a  lease  be  made  during  the  minority  of  J.  S.,  or 
until  J.  S,  shall  come  to  the  age  of  twenty-one,  this  is  a 
good  lease;  for  a  reference  to  the  age  of  J.  S.  will  reduce 
the  term  to  a  certainty,  (p)  But  if  a  lease  be  made  to  A.  till 
a  chQd  in  venire  sa  mere  shall  come  to  the  age  of  twenty-one 
years,  diis  is  void,  (q) 

Where  a  lease  is  made  to  two  for  forty  years,  if  they  so  When  lease* 

shall  deter- 
long  live,  this  win  determine  by  the  death  of  one  of  them,  mine; 

because  their  life  is  but  a  collateral  condition  and  limita- 
tion of  the  estate,  which  is  broken  when  one  dies :  this 
differs  therefore  from  a  lease  to  two  persons  for  their  lives ; 
for  that  gives  an  estate  to  both  for  their  lives,  and  both  have 
an  estate  of  freehold  therein  in  their  own  right,  which  con- 
sequently cannot  determine  by  the  death  of  one  of  them ; 
for  then  the  other  could  not  be  said  to  have  an  estate  for  his 
life,  as  the  lessor  at  first  gave  it.  (r) 

M  Sbep.  Tonch.  274, 275.  J.  S.  will  ever  come  to  the  age  of 

{•)  Ibid,  twenty-one. 

(0)  Ibid.  (q)  Ibid. 

ip)  That  iB  to  say,  will  show  with         (r)  Bac.  Abr.  Leases,  (L)  4.    Bed 

certainty  what  was  the  intention  of  vide  Daniel  v.  Waddington,  1  Rol. 

the  parties  I  but  nam  constat  that  Rep.  309. 
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So,  where  one  made  a  lease  for  forty-years,  **  if  his  wife, 
or  any  of  their  bsue,  should  so  long  live :  it  was  adjudged 
that  the  lease  was  not  determined  by  the  death  of  one  of 
them,  but  should  continue  till  all  were  dead,  by  reason  of 
the  (Usjunctive  or,  which  goes  to  and  governs  the  whole 
limitation;  but  if  the  words  had  been  "  if  his  wife  and  issue 
should  so  long  live,**  there  clearly,  by  the  death  of  any  of 
them  within  the  forty  years,  the  term  had  been  at  an  end, 
by  reason  of  the  copulative  andf  which  joins  altogether, 
and  makes  their  joint  lives  the  measure  of  the  estate,  (r) 

By  a  lease  made  between  A.  and  B.  of  the  one  part,  and 
C.  of  the  other  part,  reciting  that  A.,  one  of  the  lessors, 
was  an  original  lessee  for  the  term  of  his  natural  life,  and  B. 
the  other,  a  person  to  whom  A.  had  granted  a  lease  for  a 
term  of  years  certain,  seven  of  which  would  remain  unex- 
pired on  the  S9th  of  September  then  next,  A.  and  B.  de- 
mised to  C.  habendum  from  the  said  S9th  Sept.  for  and 
during  the  two  several  terms  therein  before  mentioned,  if  C 
should  so  long  Uve,  and  the  term  of  A.  should  so  long  con- 
tinue. Under  the  lease  there  was  a  memorandum  subscribed, 
providing  that  the  rent  reserved  should  be  paid,  during  the 
first  seven  years  to  B.  and  afterwards  to  A.  during  the  term 
of  thirty  years,  if  his  interest  should  so  long  continue ;  and 
that  C.  his  executors,  administrators,  and  assigns  should 
have  liberty  to  quit  a  part  of  the  premises  demised  at  any 
time  during  the  term,  upon  giving  twelve  months*  nodce. — 
It  was  held  that  the  lease  and  the  memorandum  must  be 
taken  together,  and  construed  as  one  entire  instrument ;  (^) 
and  that  the  intention  of  the  parties,  expressed  in  the  latter, 
so  governed  the  former,  as  to  extend  the  habendum  beyond 
the  term  of  the  life  of  C.  giving  him  a  lease  for  thirty-seven 
years,  determmable  only  on  the  death  of  A.  (t) 

A  lease  was  made  for  twenty-one  years,  if  the  lessee  lived 

(r)  Bac.  Abr.  Leases^  (L)  4.  (0  Weak  dem.  Tkylor  v.  Escolt, 

(«)  But  see  Goodright  &  Mark^      9  Price,  595. 
infra,  p.  124. 
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80  long,  loid  condnued  in  the  lessor's  service ;  the  lessor 
diedj  and  the  question  was,  whether  the  term  were  deter- 
mined! Three  of  the  justices  held,  that  the  lease  continued ; 
for  it  was  not  by  the  laches  of  the  lessee  that  he  did  not 
serve  any  longer,  but  by  the  act  of  Grod :  but  the  fourth  was 
strongly  against  it ;  because  it  was  a  limitation  to  the  estate 
that  it  should  not  continue  longer  than  the  lessee  should 
serve,  (a) 

A  lease  for  so  many  years  as  J.  S.  shall  name  is  good, 
when  J.  S.  has  named  the  number  of  years;  but  a  lease  for 
soch  a  term  as  both  parties  shaU  please  is  no  more  than  a 
lease  at  will;  because  what  that  term  shall  be  is  utterly 
uncertain,  and  the  pleasure  of  the  parties  seems  to  be  limited 
to  attend  the  continuance  as  well  as  the  commencement 
thereof,  {p) 

It  has  been  already  stated,  that  where  a  demise  is  made,  when  tbere  b 
(without  livery  of  seisin)  for  an  unlimited  time,  this  will  dfied^^'^ 
operate  as  a  tenancy  from  year  to  year,  (to)  And  where  lands, 
the  greater  part  of  which  were  enclosed,  but  some  of  which 
were  m  an  open  common  field,  were  taken  generally  by  parol 
at  an  annual  rent,  and  a  custom  was  proved  in  the  parish, 
that  where  any  tenant  took  a  farm,  in  which  there  was  an 
open  Celd  land  more  or  less,  for  an  uncertain  term,  it  was 
conndered  as  a  holding  from  three  years  to  three  years ;  it 
was  determined  that  the  custom  could  not  prevail,  and  that 
this  was  only  a  holdmg  from  year  to  year,  {x) 

A  lease /or  years  vrithont  any  number  being  stated,  is  a  or  the  demiae 
lease  fiw  two  years  certain;  because  for  more  there  is  no  **  "  or  yean, 
certamty,  and  for  less  there  can  be  no  sense  in  the  words,  (y) 

So  a  lease  for  a  year,  and  so  from  year  to  year,  is  a  lease 

(«)  Wrenfordv.  6ylet»Cro.Eliz.         {x)  Roe  dem.  Bree  v.  Lees,  B). 
643.  Rep.  1J71. 

(v)  Bac.  Abr.  Leases,  (L)  3.  (y)  Bac.  Abr.  Leases,  (L)  3. 

(»)  Ayro,  p.  8. 
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or "  for  a  year,  for  two  years  Certain^  and  afterwards  at  will,  or  rather  from 
year  to  year,"    y^ar  to  year ;  for  after  a  year  has  commencedy  it  must  run 

out,  and  cannot  be  determined  till  the  end.  («) 

But  a  lease  for  one  year,  amd  so  for  two  or  three  years,  or 
such  term  as  the  parties  should  think  Jit,  was  held  to  be  a 
lease  for  one  year  only,  in  the  absence  of  any  subsequent 
agreement,  (a)  And  where  lodgings  were  taken  "for  tweke 
months  certain^  and  six  months^  notice  afterwards^  Lord 
Ellenborough,  C.  J.,  held  this  to  be  only  a  tenancy  for  one 
year ;  and  that  the  tenant  was  at  liberty  to  quit  at  the  end 
of  that  period  by  giving  six  months*  preTious  notice.  (Jb) 

Under  a  demise  by  a  copyholder  for  one  year,  and  at  the 
end  of  that  term  from  year  to  year  for  the  term  of  thirteen 
years  more,  in  all  fourteen  years,  if  the  lord  should  grant  his 
licence,  and  so  as  there  should  be  no  forfeiture ;  the  licence 
is  a  condition  precedent ;  and  not  being  granted,  the  lease  is 
no  more  than  a  demise  from  year  to  year,  (c) 

If  the  parties  enter  into  an  agreement  for  a  lease  of  copy<» 
hold  for  thirty-one  years,  and  by  the  custom  of  the  manor 
the  lord  can  only  licence  for  twenty-one  years,  the  tenant 
may  be  decreed  to  accept  a  lease  of  twenty-one  years,  with  a 
covenant  for  a  further  lease  of  ten  years,  and  a  pecuniary 
compensation  for  the  difference  in  value,  (d) 


And  where  the  lessor  demised  certain  freehold  and  copy* 
hold  lands  at  an  entire  rent,  habendum  as  to  so  much  as  was 
freehold  for  twenty-one  years,  and  so  much  as  was  copyhold 


{t)  Stomfil  V.  Hicks,  2  Salk.  413. 
Bellasis  v.  Burbrieh,  Md.  Legg  9. 
Strudwick,  ibid,  414.  Harris  o. 
Evans,  1  Wils.  262.  Birch  v. Wright, 
1  T.  R.  380.  Denn  dem.  Jacklin  o. 
Gartwright,  4  East,  31.  It  seems 
that  in  Panton  o.  Shaw,  3  Lev. 
359,  where  a  stable  had  been  de- 
mised for  a  week,  and  so  from  week 
to  week  as  long  as  both  parties 


shonld  please,  it  was  considered  as 
a  demise  for  tkne  weeks. 

(a)  Harris  o.  Evans,  Amb.  339. 

(6)  Thompson  o.  Maberley,  2 
Camp.  573.  And  see  Wilson  v.  Ab- 
bott, 3  B.  &  C.  88. 

(c)  Luf  kin  v.  Nunn,  1 1  Yes.  170. 

id)  Hanbory  v.  Lichfield,  2  Myl. 
&  K.  629. 
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for  three  years,  (warranted  by  the  custom,)  and  covenant  for 
renewal  of  the  lease  of  the  copyhold  every  three  years  toties 
quotieSf  during  the  twenty-one  years,  under  the  like  cove- 
nants ;  and  that  in  the  mean  time,  and  until  such  new  leases 
should  he  executed,  the  lessor  should  hold  the  said  land  as 
well  copyhold  as  freehold ;  it  was  holden  that  this  was  a  lease 
of  the  copyhold  for  three  years  only ;  and  that  the  lessee 
ooaU  not  retain  possession  of  the  land  after  the  expiration  of 
that  term,  his  remedy  being  upon  the  covenant,  (e) 


If  a  lease  be  made  for  seven,  fourteen,  or  twenty-one  or  for  a  certain 

number  of 

years,  it  is  in  the  option  of  the  lessee,  (and  not  of  the  lessor)  yean  determine 

at  which  period  the  lease  shall  determine,  (/)  and  such  a  uer*|!2lriod,^^' 

lease  is  good  for  the  fourteen  or  twenty-one  years,  though 

formerly  this  was  doubted :  (g)  bo  also  the  case  (A)  in  which 

it  was  held  that  a  lease  made  in  1785  for  three,  six,  or  nine 

years,  deierminable  in  1788,  1791,  and  1794,  was  a  lease  for 

nine  years,  determinable  at  the  end  of  three  or  six  years,  by 

eitker  of  the  parties,  upon  reasonable  notice  to  quit,  is  now 

exploded. 

Where,  however,  there  was  a  lease  of  lands  by  indenture 
for  twenty-one  years,  with  a  proviso  that  it  should  be  deter- 
minable by  the  lessee  or  the  lessor  at  the  end  of  the  first 
aeien  or  fourteen  years ;  although  there  was  a  memorandum, 
indorsed  and  dated  six  years  after  the  execution  of  the  lease, 
'*of  its  having  been  agreed  between  the  parties /irmottf/y 
to  the  execution,  that  the  lessor  should  not  dispossess,  nor 
eaiise  die  lessee  to  be  dispossessed  of  the  said  estate,  but  to 
have  it  for  the  term  of  twenty-one  years  from  this  present 
time ;"  which  memorandum  was  signed  by  the  parties,  and 
stamped  with  a  lease  stamp,  but  not  sealed :  it  was  held 
that  the  lessor  might  determine  the  lease  at  the  end  of  the 

(e)  Fenny  dem.  Easiham  v.  Child,  17  Vea.  363. 

2  M.  &  S.  255,  cited  m^pra.  {g)  In  Ferguson  o.  Cornish,  Burr. 

(/)  Dann  o.  Spurrier,  3  Bos.  &  1032. 

PuL  399, 442.   Doe  dem.  Webb  v,  (A)  Goodright  dem.  Hall  v.  Rich* 

Dixon,  9  East,  15.    Price  o.  Dyer,  ardaon,  3  T.  R.  462. 
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first  fourteen  years ;  for  the  memorandum  did  not  operate  as 
a  new  lease  and  surrender  of  the  first  lease.  (J) 

Where  a  house  was  hired  at  twenty  guineas  a-year,  the 
rent  to  be  paid  weekly,  with  a  proviso  that  either  landlord  or 
tenant  should  be  at  liberty  to  determine  the  tenancy  at  three 
months*  notice  from  any  quarter  day,  sneh  proviso  did  not 
prevent  it  from  being  a  yearly  tenancy.  When  the  tenant 
entered,  he  was  in  of  the  whole  estate  for  a  year,  liable  to  a 
defeasance  on  a  particular  event  {k) 

or  for  a  longoi  If  a  person,  having  an  interest  for  three  years  only,  make 
loMrispof.  A  IcAS^  for  five  years,  this  will  be  a  good  lease  for  the  three 
"^"^  ^^'         years ;  for  though  the  lessor  exceed  his  authority,  sdll  the 

lease  is  only  void  for  the  excess,  (f) 

And  if  A.,  having  a  lease  of  land  for  one  hundred  years, 
make  a  lease  to  B.  for  forty  years,  to  begin  after  A.'s  death, 
this  is  a  good  lease  for  the  whole  forty^  if  there  be  so  many 
to  come  at  the  time  of  the  death  of  A. :  or  if  the  underlease 
be  for  one  hundred  years  to  begin  after  his  death,  thb  will 
be  good  for  as  many  of  the  first  hundred  years  as  shaft  be 
unexpired  at  the  time  of  his  death,  (m) 

A  leaM,  after  I^  ^^  hetn  already  stated,  that  though  it  is  necessary  that 
being  defnted,  ^^  continuance  of  the  term  should  be  defined,  yet  the  lease 

may  aomebmes  ^  '  ^ 

revive.  will  not  be  bad  on  account  of  its  being  liable  to  be  destroyed 

upon  the  occurrence  of  some  anticipated  event.  In  some 
cases  a  lease  may  be  defeated  and  cease  for  a  time,  and  then 
revive  and  be  in  existence  again;  as  in  the  following  instances 
put  by  Sir  Edward  Coke : — 

**  If  tenant  in  tail  make  a  lease  for  years,  reserving  twenty 
shillings,  and  after  take  a  wife  and  die  without  issue ;  in  this 

(0  Goodright  dem.  of  Nicholls  &  C.  551. 

against  Mark,  4   Maule  &  Selw.  (2)  Bedford   o.   Dendien,  BolL 

30 ;  $edvide  Weak  v.  Escotty  svpra,  N.  P.  106. 

p.  120.  (m;  Shep.  Touch.  274. 

(k)  Rez  0.  Herstmonceaoz,  7  B. 
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case^  as  to  him  in  reversion^  the  lease  is  merely  void :  but  if 
he  in  reversion  endow  the  wife  of  the  tenant  in  tail  of  the 
land,  as  to  the  wife,  it  is  revived  again.  So  if  tenant 
in  tail  make  a  lease  for  years  rendering  rent,  and  die 
without  issue,  his  wife  enseint  with  a  son,  and  he  in  re- 
version enter,  in  this  case  as  against  him,  the  lease  is 
void;  but  after  the  son  is  bom,  the  lease  is  good  again 
if  it  be  within  the  statute.  So  if  tenant  in  fee-simple 
take  a  wife  (prior  to  the  Ist  of  January,  18S4,)  and  then 
make  a  lease  for  years  and  die,  and  the  wife  is  endowed ; 
in  this  case  she  shall  avoid  the  lease,  but  after  her  decease 
the  lease  shall  be  in  force  again,  (n) 


III.   THE   REDDENDUM. 


The  reddendum  settles  the  reservation  of  the  rent.  Its 
office  usually  is  to  define,  1.  What  rent  shall  be  paid ; 
2.  To  whom  it  shall  be  paid ;  S.  At  what  time  it  shall  be 
;  4.  How  it  shall  be  paid ;  5.  Where  it  shall  be  paid. 


1.  A  rent  is  a  certain  profit  issuing  yearly  out  of  lands  7^  rentimut 
and  tenements  corporeal,  (o)    It  is  not  necessary  that  it  be  corporeal 
reserved  in  money ;  for  the  reservation  may  be  the  delivery  ' 

of  horses,  capons,  roses,  spurs,  wheat,  or  the  like ;  {p)  so 
it  may  consist  of  the  personal  service  of  the  lessee,  in  labour- 
ing or  jonmeying  for  the  lessor  at  certain  stipulated  times :  (q) 
but  It  cannot  be  of  part  of  the  profits  demised,  as  the  herb- 
age or  vesture  of  the  land,  for  that  would  be  an  exception 
out  of  the  grant,  not  a  rent  reserved,  (r) 

A  rent  must  be  certain,  or  at  least  capable  of  being  re-  be  certain, 
duced  to  a  csertainty  {  {rr)  and  therefore  a  demise,  rendering 

(n)  Co.  Lit.  46.  a.  Shep.  Touch.  (g)  Ibid.     Lanyon  v.  Carne,  2 

375.  Saund.  165. 

(0)  Co.  Lit.  144.     2  BL  Com.  (r)  Co.  Lit.  47.  a.  142.  a.    2  Bl. 

41.  Com.  41. 

ip)  Co.  lit.  142.  a.  {rr)  Co.  lit.  142.  a. 
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and  iasne 
yearly, 


DiTisioo  of 
renU. 

Rent  service. 


rent  after  the  rate  of  18/.  per  amiumi  was  adjudged  to  be 
void.  («) 

It  must  issue  yearly ;  though  it  need  not  be  payable  every 
successive  year,  but  may  be  reserved  either  annually,  or  every 
second  or  third  year,  {t) 

It  must  issue  out  of  lands,  and  such  things  as  are  capable 
of  livery  and  may  be  distrained  upon ;  and  in  general  can- 
not be  reserved  out  of  any  thing  lying  in  grant.  («)  It  may, 
however,  be  reserved  out  of  a  demise  of  the  herbage  of 
land  ;  and  in  like  mUnner  out  of  the  grant  of  a  reversion  or 
future  interest,  for  the  possibility  that  these  may  come  into 
possession,  {v)  It  cannot  be  reserved  out  of  incorporeal 
hereditaments;  as  out  of  commons,  advowsons,  oflBces, 
or  the  like ;  {w)  tithes,  {x)  or  the  like,  nor  out  of  mere 
privileges  or  easements,  {y)  nor  out  of  personal  chatels; 
and  where  chattels  are  demised  with  land,  the  whole  rent 
shall  issue  out  of  the  land.  {»)  But  a  grant  of  rent,  in  respect 
of  things  incorporeal,  or  personal  property,  may  operate  as  a 
personal  contract,  and  so  be  binding  upon  the  grantor,  (a) 

Whether  rent  could  at  common  law  be  granted  by  parol, 
or  whether  it  was  necessary  to  make  the  reservation  by  deed, 
depended  entirely  upon  feudal  principles. 

Rents  wercj  at  common  law,  either  rents  service^  rents 
seckt  or  rent  charges*  Rent  service  was  composed  of 
homage,  fealty,  or  other  service,  and  a  certain  pecuniary  or 
valuable  return.    The  law  gave  to  the  lord,  to  whom  this 


(<)  Parker  o.  Harris^  4  Mod.  78. 
S.  C.  1  Salk.  262. 

(0  Co.  lit.  47.  a.  But  accord- 
ing to  Blackitane  it  ought  to  be  re- 
served ytarly.    2  Com.  4 1 . 

(«)  Co.  lit.  47.  a.  142.  a. 

(v)  Co.  lit.  47.  a.  142.  a. 

(w)  Und. 

(«)  SedwdebOw).  III.  c.  \7,  as 


to  Leases  of  Tithes  by  Ecdesiasti- 
cai  Persons,  supra,  p.  14. 

(y)  Buzzard  o.  Capel,  8  B.  &  C. 
141,  affirmed  in  the  Exchequer 
Chamber  in  Trinity  Term,  1829. 

{z)  Spencer's  case,  5  Rep.  17.  h. 
Emott  o.  Cole,  Cro.  Eliz.  255. 
Newman  v.  Anderson,  2  N.  R.  224. 

(a)  Co.  lit  47.  a. 
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rent  was  due,  the  summary  remedy  of  distress  upon  his 
tenant*8  land ;  and  before  the  statute  of  quia  emptorest  when 
erery  firoffee  held  of  his  feoffor  and  yielded  his  services  to 
him,  as  a  feoffment  might  be  made  without  deed,  so  a  rent 
service  might  be  reserved  upon  the  feoffment  without  deed ; 
the  law  allowing  the  remedy  of  distress  as  an  incident  to  the 
render  of  ^eiTfce*  (a)    But  other  rents,  with  which  no  ser«  Rent  seek, 
vice  was  coupled,  had  no  such  remedy  of  distress  attending 
them  by  the  law :  and  when,  therefore,  these  were  granted 
oat  of  lands  by  deed  (and  by  deed  only  could  they  be 
gnoted)  as  the  law  gave  the  grantee  no  remedy  by  distress, 
such  rent  was  called  rent  sect.    But  as  it  was  competent  to  B«nt  charge, 
the  parties  by  convention  between  themselves  to  affix  to  it 
the  remedy  which  it  wanted  by  mere  force  of  law,  a  clause 
for  a  distress  was  frequently  inserted  in  the  grant ;  and  the 
hmd  being  thereby  charged  vnth  the  rent,  the  rent  seek 
became  a  rent  charge*    It  seems,  therefore,  that  before  the 
statute  of  quia  emptarest   the  broad  distinction   lay   be- 
tween rents-service,  and  rent  either  seek  or  charged  on  the 
land :  rent-service  being  the  return  which  the  tenant  made 
to  his  lord;  the  other  species  being  a  yearly  payment  granted 
oat  of  certain  land,  and  not  recoverable  by  distress,  unless  by 
the  particular  agreement  of  the  parties.  (6) 

But  the  statute  of  quia  emptores  made  a  very  material  al* 
teration  in  the  nature  of  rents;  for  that  statute  having 
abolished  all  intermediate  tenures,  and  the  reversion  of 
every  fee  being  by  the  feofiment  divested  out  of  the  feoffor, 
and  transferred  to  the  original  lord  of  the  same  fee,  the  fealty 
and  rent,  as  incident  thereto,  were  likewise  transferred.  The 
fealty  was  always  inseparably  incident  to  the  reversion; 
and  therefore  never  could  be  lost  to  the  ultimate  lord.  But 
the  rent,  though  generally  incident  to  the  reversion,  might 
at  the  will  of  the  feoffor,  be  severed  from  it,  and  reserved 
to  the  feoffor  himself,  provided  such  reservation  were  by 

(a)  lit.  St.  213,  214,  215,  216,  (6)  lit.  vb.  Sip.  Go.  Lit  143.  b. 

217,218,226,227. 
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deed,  (c)  But  the  fealty  being  now  severed  from  the  rent, 
the  remedy  by  distress,  which  was  only  given  in  respect  of 
the  fealty,  become  lost  to  the  feoffor ;  and,  therefore,  such 
rent  stood  precisely  in  the  same  situation  as  other  rents 
before  the  statute;  and  could  only  be  distrained  for,  by 
being  charged  upon  the  land  by  a  special  clause  in  the  deed 
of  reservation.  Where,  therefore,  a  man  aliens  all  his  estate, 
and  leaves  no  reversion  in  him,  as  if  tenant  in  fee  make  a 
feoffment,  or  tenant  for  life  alien  his  life  estate,  no  rent  can, 
properly  speaking,  be  reserved,  except  it  may  operate  as  a 
grant  by  deed.  On  the  other  hand  a  lease  for  years  not 
being  an  alienation  of  the  freehold,  but  a  mere  contract  for 
a  temporary  enjoyment  of  the  land,  a  rent  might  well  be 
For  all  of         reserved  by  parol  upon  such  a  contract,  {d)    With  respect, 

.   .     •  Aim 

trein  may  now  l^owcver,  to  the  remedy  by  distress,  these  distinctions,  nice 
be  made  by  as  they  may  appear  until  the  principles  out  of  which  they 
c  28.  grew  be  examined,  are  now  of  little  consequence ;  for  the 

statute  4  Geo.  II.  c.  28,  has  made  every  kind  of  rent  reco- 

verable  by  distress,  {e) 

How  rant  may       For  the  reservation  of  rent  the  technical  form  of  the 

reddendum  is  by  no  means  necessary.  Reserving^  renderingt 
yielding,  patfing,  ^c,  are  words  by  which  rent  may  be  re- 
served. (/)  So  a  demise,  provided  the  lessee  pajf  such  a 
rent ;  or  in  consideration  of  the  rent  tfflermeniioned  wiU  be 


(c)  Co.  lit  143.  b.  when  they  are  assised  by  the  lord* 

(4)  Year  Book,  40  Edw.  III.  34.  and  reduced  to  a  certain  equality 

a.    2  Edw.  IV.  11.    Lit  nb.  mp.  among  his  tenants,  whether  isaniiig 

(e)  Rents  are  also  called  F^  out  of  freehold  or  copyhold  lands. 

farm  renU^  when  reserved  out  of  So  they  were  formerly  called  WhiU 

an  estate  aliened  in  fee,  which  must  rents,  when  paid  in  silver;   and 

have  been  prior  to  the  statute  of  B20eibm4itf,  when  paid  in  baser  coin, 

qma  emptores.     Vide  Co.  lit.  154.  &c.    See  further  as  to  the  serenl 

o.  ».  (6)  and  Dougl.  627.  n.  (1).  '  kinds  of  rent,  Com.  Dig.  JRmt.  (C). 

Qnt-rents,  when  fealty  or  other         (/)  Co.  lit  47.  a.  Md.  Ul.b. 

service  is  excused  by  their  payment  Giles  v.  Hooper,  Carth.  135*  Porter 

Rack-rents,  when  they  amount  to  v.  Swetnam,  Style,  406,  431.     1 

about  the  annual  value  of  the  pre-  Wms.  Saund.  232.  »•  (1). 

mises  demised.    Rents  qf  assise. 
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a  good  reserration ;  {g)  and  if  it  be  reserved  provided  the 
kuee  pay  so  much  yearly,  this  will  be  intended  to  mean 
e?ery  year  during  the  term.  (A) 

Where  rent  is  reserved  generally  by  the  lessor^  (without  "^^  ^^^aa. 
saying  to  him,  his  heirs,  &c.)  it  will  follow  the  nature  of  the 
lessor's  interest,  and  if  he  have  an  estate  of  freehold  will, 
after  his  death,  go  to  the  heir;  if  he  have  only  a  chattel 
interest,  to  the  executor  or  administrator.  {$) 

According  to  some  old  authorities,  if  the  lessor  de- 
mises, rendering  rent  io  himself,  or  to  himself  and  his 
asagns,  without  saying  ''to  his  heirs,"  &c.,  this  reser- 
vation, shall  be  good  for  his  life ;  but  the  rent  shall 
cease  at  his  death,  (iS:)  or,  if  having  a  freehold,  he  make 
the  reservation  to  him,  his  executors,  or  administrO' 
lors,{l)  or  if  it  were  in  the  disjunctive,  as  to  him  or  his 
heirs,  (m)  These  cases  are  only  to  be  distinguished  from 
those  in  which  the  reservation  is  made  generally,  on  the 
maxim  expressio  unius  est  alterius  exclusio  ;  and  it  may  be 
doubted  whether  at  the  present  day  the  opinion  of  Lyttleton 
would  not  prevail,  that  the  rent  was  in  such  cases  annexed 
to  the  reversion ;  (n)  and  whether  the  Courts  would  not  now 


{$)  2  BoL  Abr.  449.  L  33,  40. 
I>eiini8  9.  Henmng^  Owen,  151. 
Drake  e.  Munday,  Cro.  Car.  207. 
And  see  Gealin  o.  Warbnrton,  1 
Leon.  137»  and  Monice  v.  Antro- 
biu,  Hardr.  325. 

(A)  Harrington  9.  Wyse,  Cro. 
Eliz.4a6.  Moore,  459. 

(i)  KnoUea's  caae.  Dyer,  5.  h. 
Anon.  Dyer  45.  a.  b,  Sacheverell 
V.  Frogatt,  1  Ventr.  162.  Sary  v. 
Brown^  Latch  99.  Crispe  o.  Frier, 
2  RoL  Abr.  450.  L  38. 

(k)  Anon.  Dyer,  45.  a.  Co.  Lit. 
47.  a.  2  RoL  Abr.  450.  L  24.  Per 
Moyle,  J.;  eontra  LUtkton,  J.  Year 
Book,  (49  Hen.  VI.)  10  Edw.  IV. 


18.  b.    Wooton  V.  Edwin,  note  (f). 

(/)  Richmond  «.  Butcber,  2  Rol. 
Abr.  450.  1.  27.  S.  C.  Cro.  Eliz. 
217.  Owen  9.  Sury  v.  Cole,  Latcb, 
44.  Wooton  V.  Edwin,  Latcb,  274. 
S.  C.  12  Rep.  36,  wbere  tbe  editor 
observes,  "  This  case  will  scarcely 
be  allowed  for  law  at  this  day." 

(m)  Co.  Lit.  214.  a.  Mdlory's 
case,  5  Rep.  112.  S.  C.  (Pain  v. 
Malory,)  Cro.  Eliz.  832.  And  aee 
Gates  V.  Frith,  Hob.  130,  and  Bland 
«.  Inman,  Cro.  Car.  288.  S.  C.  Sir 
W.  Jones,  308.    Godb.  448. 

(«)  Vide  eupra,  note  (t),  and  see 
Serj.  WiUiam's  note  to  Saundert*8 
Rep.  vol  3,  p.  368.  n,  (2). 
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refuse  to  countenance  a  distinction  "  with  so  narrow  a  dif- 
ference/' (o) 

It  has,  indeed,  been  frequently  decided,  that  upon  a  demise 
for  years,  reserving  rent  to  the  lessor,  during  the  fenn, 
without  any  mention  of  his  heir,  it  should  neyertheless  go  to 
his  heir,  because  the  expression,  during  the  term^  shewed 
the  lessor's  intention  that  the  rent  should  be  payable  to  the 
proper  person  after  his  death,  ( />)  And  it  was  said  by  Lord 
Hale  in  SachevereU  ▼•  Frogatt^  that  if  lesseeybr  one  hundred 
years  make  a  lease  for  fifty  years,  rendering  rent  to  him  and 
his  heirs,  during  the  term,  it  shall  nevertheless  go  to  the 
executor  or  administrator;  or  if  the  lessor  devise  the  re- 
version it  shall  go  to  the  devisee  ;(<;)  and  there  can  be  little 
doubt  that  the  old  cases,  before  noticed,  would  not  now  be 
considered  as  law. 


Where  tenant  in  tail  to  him  and  the  heirs  male  of  his 
father  demises  for  years,  and  reserves  the  rent  to  him  and 
his  heirs,  the  rent  shall  go  to  the  heir  male  of  the  body  of  his 
father,  though  he  be  not  heir  to  the  lessor,  (r)  And  so  where 
tenant  for  life,  with  power  to  make  leases,  demises,  reaerr- 
ingrent  to  him  and  his  heirs,  the  rent  shall  go  to  the  remain- 
der  man  or  reversioner  upon  the  death  of  tenant  for  life.  («) 

Usual  practice       In  practice  it  is  usual  to  make  the  reservation  ireneral,  with- 
er resenration.  .  -  .,  ,  .      ,.    .      .       /. 
out  saying  to  whom,  so  as  to  avoid  these  nice  distinctions,  (t) 


(o)  It  was  long  since  so  designated 
by  WiUoughby,  J.  and  Jenney,  J. 
See  Dyer,  45. 6.  and  Wms.  Saunders 
vb.  swp.  note  3. 

(p)  Sacheverell  v.  Frogatt,  3 
Saund.  367.  S.  C.  1  Ventr.  148. 
161.  SirT.  Raym.  213.  2  Lev.  13. 
2  Keb.  79S,  819>  833, 839.  (It  ap- 
pears  by  this  case  that  Richmond 
V.  Bntdier,  mb.  mp,  was  decided 
upon  a  mistake.)  Sury  o.  Brown, 
Latch,  99.  S.  C.  3  Bulstr.  328.  See 


also  the  arguments  in  Sury  «.  Cole, 
Lateh,  255,  264.  Palm.  481 ;  and 
the  judgment,  stated  in  3  Sannd. 
370. 

(9)  Sacheverell  v,  Frogatt,  «&.  np. 

(r)  Cotherv.  Merrick,  Hardr.  91. 
1  Ventr.  162. 

(<)  Whitlock's  case,  8  Rep.  138. 
Isherwood  «•  Oldknow,  3  M .  &  S. 
382. 

(0  See  Whidock's  case,  8  Rep. 
138. 
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The  rent  cannot  be  reserved  to  a  stranger,  (0  for  there  Not  to  a 

t  Etrangcr. 

IS  DO  privity  between  them.     Therefore  where  the  lessor 

reserves  rent   to  himself   and  his  wife^  though  this   will 

be  good  for  his  life,  yet  after  his  death,  the  wife,  being 

a  stranger,  shall  not  have  the  rent,  («)  except  where  in  the  case 

of  copyhold  lands,  she  is  entitled  to  her  free  bench,  when  she 

shall  have  the  rent  as  incident  to  the  reversion,  {v)  So  where  a 

demise  was  made  rendering  rent  to  the  lessor,  and  after  his 

death  to  his  son,  not  naming  him  heir^  it  was  held  that  the  heir 

should  not  have  the  rent,  (tr)  For  the  same  reason  it  is  said  that 

a  lease  reserving  the  rent,  not  to  the  lessor,  but  to  his  heir, 

will  be  bad.  (x)    But  if  a  man  seised  of  a  freehold  make  a 

lease  for  a  term  of  years,  to  commence  after  his  death, 

rendering  rent  to  his  heir,  this  reservation  will  be  good,  (y) 

And  a  man  may  reserve  one  rent  to  himself  for  his  life,  and 

another  to  his  heir.  (»)     And  where  two  joint-tenants  make 

a  lease  by  deed,  reserving  rent  to  one  of  them,  this  is  good 

^ough  to  him  to  whom  the  rent  is  reserved,  because  he  is 

privy  to  the  lease,  and  not  a  mere  stranger,  (a) 


as  a  sum 


Bat  although  rent  as  such  cannot  be  reserved  to  a  stran-  Bot  may  be 

1  .  •  good  as  r  — 

ger,  yet  the  reservation  may  be  good,  as  a  sum  in  gross,  iq  gross. 

for  which  covenant  will  lie.  (6)    And  if  the  reservation  be 

to  a  stranger,  who  is  no  party  to  the  deed,  yet  the  party 

to  the  deed  vrith  whom  the  covenant  to  pay  b  entered  into, 

may  maintain  an  action  for  breach  of  the  covenant,  (c)    But 

no  action  of  covenant  will  lie  by  a  stranger,  for  whose  benefit 

die  covenant  is  entered  into  with  a  third  personr(cO  although 


(0  lit  8.  346.  Co.  lit.  47.  a. 
Ibid,  143.  h.  19  Vin.  108,  109. 
C<de  0.  Sury,  Latch,  264,  unless  in 
the  case  of  the  king.  Co.lAx^vib.sup. 

(b)  2  Rol.  Abr.  447. 1.  33.    Ibid. 

L45. 

(9)  Hill  9.  Hil],^ted  Palm.  432. 
See  Moore,  876,  and  1  Ventr.  163. 

(«)  Gates  o.  Frith,  Hob.  130. 

(2)  Co.  Lit.  99.  6.  213.  6. 

{3)  Gates  o.  Frithe,  2  Rol.  Abr. 
447. 1  S.    And  see  Co.  Lit.  99.  6. 


213.  h.  and  a.  (1),  214.  a.  a.  (1), 
and  2  Saund.  368.  a.  C2),  (3),  370. 

a.  (5),  371.  a.  (7). 

(r)  Ck>.  Lit.  214.  a. 

(a)  Lit.  8.  346. 

(6)  See  Frontin  v.  Small,  Stra. 
705.    1  Ld.  Raym.  418. 

(c)  See  Deering  v,  Farrington,  1 
Mod.  113. 

(cQ  Ex  parte  Richards,  14  Ves. 
187.  Barford  o.  Stuckey,  2  B.  & 
B.  333.    -8  Moore,  88. 
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it  seems  he  might  maintain  an  action  of  assumpsit  on  the 
promise,  {e) 

The  rent  fol-  The  rentj  being  incident  to  the  reversion,  will  follow  the 
tare  of  the  nature  of  the  land  out  of  which  it  is  reserved :  as  if  a  man, 
land  demised,  geised  as  heir  on  the  part  of  his  mother,  demise  land  ren- 
dering rent  to  him  and  his  heirs,  it  shall  go  to  the  heir 
ex  parte  materfid,  (/)  So  rent  reserved  out  of  lands  holden 
in  Gavelkind,  or  Borough  English,  shall  follow  the  nature 
of  those  tenures,  (g)  If  two  joint-tenants  let  by  deed  poll 
or  parol,  rendering  rent  to  one,  it  shall  go  to  both,  (A)  but 
otherwise,  if  it  be  by  indenture,  for  then  it  shall  be  good 
by  estoppel.  If  two  joint-tenants  lease  by  deed  to  A. 
rendering  10^  per  annum,  and  only  one  seal  the  deed,  the 
demise  shall  be  but  of  a  moiety  rendering  only  51.  per 
annum,  (i)  And  if  one  joint-tenant  make  a  lease  for  years, 
and  die,  this  will  be  binding  on  the  survivor,  but  the  rent 
shall  not  go  to  the  surviving  joint-tenant,  who  is  in  by  a 
paramount  title,  {k)  Nor  can  the  heir  of  the  deceased  lessor 
have  it,  because  he  has  no  reversion  or  interest  in  the 
land,  (l)  but  the  executor  or  administrator  of  the  lessor  might, 
it  should  seem,  maintain  an  action  of  debt  or  covenant  either 
upon  the  covenant  in  law,  or  upon  the  express  covenant,  if 
there  be  any.  {m) 

Tenants  in  common,  where  they  join  in  a  lease  reserving 
an  entire  rent,  may  join  in  enforcing  the  payment  of  it;  but 
if  there  be  a  separate  reservation  to  each,  each  must  bring  a 
separate  action,  (n) 

Where  a  husband  is  possessed  of  a  term  of  jf  ears  in  right 
of  his  wife,  and  demises  rendering  rent,  the  rent  after  his 

(c)  Vide  Pigott  v,  Thompson,  3  Abr.  453. 1.  32. 

Bos.  &  Full.  147,  and  the  cases  there  (ib)  Co.  lit.  185.  a.  («). 

collected  in  note  a.  (0  Clerk  v.  Tomer,  2  Veni.  323. 

(/)  Cother  17.  Merrick,  Hardr.94.  Dyer,  187.  «. 

(g)  Ibid.  {m)  4  Bac.  Abr.  131. 

(A)  Co.  lit.  47.  a.  («)  Powis  v.  Smith,  5  B.  &  A. 

(t)  Bond  V,  Cartwright,  2  Rol.  850. 
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death  shall  go  to  his  executor,  and  not  to  his  wife,  it  being 
a  reduction  into  possession  pro  ianto.  (o)  And  where  an 
administrator  of  a  term  for  one  hundred  years  made  a  lease 
for  fi?e  years,  rendering  rent,  it  was  adjudged  that,  though 
the  reversion  should  go  after  his  death  to  the  administrator 
de  bams  turn,  yet  the  rent  should  go  to  his  executor,  and  be 
assets  in  his  hands  to  answer  the  debts  of  the  intestate,  {p) 

Rent  may,  by  agreement,  subsequent  to  the  lease,  be  made  Rent  by  agree- 
by  relation,  payable  from  the  beginning  of  the  lease,  {q)  queiu^ 

An  agreement  was  entered  into,  dated  the  8th  of  September, 
for  a  lease  for  seven  years,  the  Jirst  quarter's  rent  to  be  paid 
on  the  25th  of  March;  it  was  held,  that  at  Lady-day  a 
quarter's  rent  only  was  due,  and  that  the  payment  of  the 
first  quarter's  rent  to  Christmas  was  postponed  to  the  end 
of  the  lease,  (r) 

The  Courts  will  struggle  to  do  justice  between  lessor  and 
lessee,  and  therefore  where  a  lease  was  granted  on  the  Slst  of 
March,  1828,  habendum  for  seven  years,  from  the  25th  of 
March,  then  instant,  wanting  seven  days,  at  a  yearly  rent  of 
2851.,  payable  quarterly  on  the  25th  March,  24th  June,  29th 
Sept,  and  25th  Dec.  in  every  year,  commencing  from  the 
2oth  of  March  then  instant,  and  the  lessee  covenanted  that 
he  would  pay  during  the  continuance  of  the  term  on  the  days 
aforesaid.  In  an  action  for  breach  of  covenant  by  the  lessor 
for  non-payment  of  the  last  half-year's  rent,  the  lessee  having 
paid  one  quarter's  rent  into  Court,  demurred  generally  to  the 
sufficiency  of  the  alleged  breach  of  covenant  in  respect  of  the 
last  quarter's  rent,  alleging  that  it  did  not  become  due  during 
the  term.     The  Court  overruled  the  demurrer,  on  the  ground 

(o)  Co.  Lit  46.  b.  Drew  V.  Bayly,  Harvey,)  1  Ventr.  259.  3  Keb.  298, 

2  Lev.  100.    See  Loftua's  case,  Cro.  549. 

fiis.  278.  (q)  M*Lei8ch  v.  Tate,  Cowp.  781. 

( j»)  Drew  V.  Bayly,  ub.  tup,  and  (r)  Hutchins  v.  Scott,  2  Mees.  & 

dted  1  Vera.  94.  8.  C.    (Norton  v.  W.  809. 
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that  the  first  quarter's  rent  might  be  considered  as  payable 
before  hand,  yiz.,  on  the  ^th  of  March,  1828,  so  that  all  the 
seven  years'  rent  would  be  payable  during  the  term,  {s) 


Mow  to  be 
computed. 


Where  there  are  special  days  of  payment  limited  in  the 
reddendum^  the  rent  ought  to  be  computed  according  to  the 
reddendum^  and  not  according  to  the  habendum  /  but  where 
the  reservation  is  general,  as  half-yearly  or  quarterly,  and  no 
special  days  are  mentioned,  there  the  half-year  or  quarter 
must  be  computed  according  to  the  habendum,  if) 


IV,    THB   CONDITIONS. 


M  1.  either 
precedent. 


Acoodition  After  the  reddendum  usually  follow  the  conditions.    A 

condition  is  defined  to  be  ''  a  quality  annexed  by  him  that 
hath  estate,  interest,  or  right,  to  the  same,  whereby  an  estate, 
&c.,  may  either  be  defeated,  or  enlarged,  or  created,  upon 
an  uncertain  event."  (v)  It  is  unnecessary  in  this  place  to 
advert  to  conditions  precedent ^  or  those  upon  which  an  estate 

or  subsequent;  may  come  into  esse,  (w)  But  conditions  subsequent,  which 
may  either  defeat  or  enlarge  the  estate  granted,  are  frequently 
inserted  in  leases,  and  therefore  require  some  attention. 
Conditions,  according  to  Littleton,  are  of  two  sorts ;  condi- 
tions in  law,  and  conditions  in  deed.  Conditions  in  law, 
which  are  now  more  usually  termed  limitations,  are  where  a 
contingency  is  limited  in  the  grant  of  the  estate,  the  happening 
of  which  shall  ipso  facto  put  an  end  to  it.  As  if  an  estate 
be  made  to  A.  for  years,  if  J.  S.  so  long  live ;  this  is  a 
conditional  limitation  ;  and  the  estate  of  A.  will  cease  imme- 
diately upon  the  death  of  J.  S.  So  if  an  estate  be  granted 
to  a  man  and  his  wife  during  coverture,  they  have  an  estate 


2.  in  law  or 
in  deed. 


(s)  Hopkins  v,  Helmore,  3  Nev. 
&  P.  452. 

(0  Tomkins  v,  Pinsent,  Lord 
Raym.  819.  S.  C.  7  Mod.  97* 


(p)  Co.  lit.  201.  a. 

(w)  See  as  to  conditions /irccecIM 
Bac.  Abr.  ConditUms  (I).  Shep. 
Touch.  133. 
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hr  tbeir  two  fives,  Hable  to  become  extinct  upon  the  dissolu- 
tion of  the  coverture.  And  where  several  estates  are  thus 
limited  one  after  another,  the  next  subsequent  estate  becomes 
imnediately  vested  upon  the  determination  of  the  first ;  and 
the  lemainder-man  may  thereupon  enter,  {x)  But  a  condition 
in  deed  is  merely  a  proviso  that  the  grantee  shall,  or  shaU 
not,  do  a  particular  act;  the  breach  of  which  will  not  ipso 
faeio  deieat  the  estate,  but  will  only  give  power  to  the  grantor, 
bis  heirs  or  assigns,  to  re-enter,  and  by  such  re-entry  to  avoid 
the  estate,  (y) 

Some  conditions  are  implied  in  the  very  relation  of  land-  3.  implied  or 
lord  and  teianti  without  the  insertion  of  any  particular  "^^""^ 
words:  such  as  that  the  tenant  shall  not  create  a  greater 
estate  than  he  received  from  the  grantor;  for  if  tenant  for  life 
make  a  feoffment,  this  is  a  forfeiture.  So,  if  a  man  have  an 
office  by  grant,  the  law  tacitly  annexes  a  condition  that  he 
shall  duly  execute  his  office,  (ar) 

Conditions  expressed  are  such  as  are  set  down  by  the 
igreement  of  the  parties  at  the  time  of  granting  the  estate ; 
for  every  grantor  has  the  power  of  affixing  such  legal  condi- 
tion to  his  grant  as  he  may  think  proper,  (a)  The  conditions 
must  be  affixed  at  the  time  of  creating  the  estate  which  they 
are  to  affect,  and  not  at  a  subsequent  period.  Conditions 
are  most  properly  made  by  deed ;  for  a  condition  to  defeat 
sn  estate  of  freehold  cannot  be  shewn  in  pleading,  unless  it 
be  by  deed,  though  it  is  otherwise  of  chattel  interests ;  (6) 
but  they  may  be  inserted  in  or  indorsed  upon  the  same  deed 
as  creates  the  estate,  or  in  another  distinct  from  the  deed  of 
creation,  provided  it  be  made  at  the  same  time,  (c) 

(jr)  Lit  s.  325, 380.  Co.  lit  214.  2  1'.  R.  133. 

^.  Mary Portington's  case,  10  Rep.  (6)  lit  s.  365.    Potter  v.  Old-- 

41.  Sbep.  Toncb.  117.  reeme,  1  Rol.  Abr.  413. 1.  18. 

(y)  Md.  Co.  lit.  214.  h.  Statute  (c)  Griffin  v.  Stanhope,  Cro.  Jac. 

32  Hen.  VIII.  c.  34.  456.     1  Rol.  Abr.  413.  1.  9.    See 

{t)  Lit  8.  378.   Co.  lit.  233.  b,  Goodrigbt  dem.  Nicbolls  v.  Mark, 

(a)  Lord  Cromwell's  case,  2  Rep.  4  M.  &  S.  30. 
71.6.  Roedem.Hanter9.Gallier8, 
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No  particular 
words  are 
necessary  to 
create  a  con- 
dition. 


The  words  ordinarily  used  to  make  a  condition  are,  "f^nm 
condition'^  ** provided  thai ;"  (d)  and  where  land  was  let 
^'  provided  always,  and  it  is  further  covenanted  ;**  and  a 
question  was  made,  whether  or  not  this  was  a  good  cordi- 
tion  to  defeat  the  estate,  it  was  decided  in  the  affirmaftve; 
and  Periam,  J.,  said,  "  Proviso  always  implies  a  con^tioDi 
unless  there  be  subsequent  words  which  may  change  it  into 
a  covenant ;  as  where  there  is  another  penalty  annexed  to  it 
for  non-performance ;  but  it  is  a  rule  in  provisoes,  vhere  the 
proviso  is  that  the  lessee  shall  perform  or  not  perfoim  a  thing, 
and  no  penalty  is  affixed,  then  this  is  a  condition ;  but  if  a 
penalty  be  affixed,  then  it  is  a  covenant :"  to  which  the  other 
justices  agreed,  (e)  But  where  the  proviso  folbws  a  cove- 
nant, and  is  obviously  only  intended  to  limit  the  generality 
of  the  covenant,  there  is  no  condition  to  defeat  the  estate ; 
as  where  the  lessor  covenanted  that  it  should  be  lawful  for 
the  lessee  to  cut  under-wood,  provided,  and  the  lessee 
covenanted,  that  he  would  not  cut  timber  trees.  (/)  These 
technical  distinctions  may,  however,  frequently  lead  the 
judgment  astray ;  and  therefore  it  seems  always  the  safest 
method  to  have  recourse  to  the  apparent  intention  of  the 
parties  to  ascertain  whether  particular  words  constitute  a 
condition,  or  a  covenant. 


Impossible 
conditions  are 
void. 


A  condition  that  is  impossible  at  the  time  of  its  creadon, 
or  afterwards  becomes  so  by  the  act  of  Grod,  or  which  is 
contrary  to  law,  or  repugnant  to  the  nature  of  the  estate 
granted,  is  altogether  void,  and  the  estate  is  absohUeljf 
vested  in  the  lessee,  (g) 


Infants  and 
femes  covert 
are  bound  by 
conditions. 


If  an  estate  be  made  to  a  feme  covert,  or  an  infant,  with 


.    (d)  Simpson  v.  Tltterell,   Cro. 
Eliz.  242. 

(e)  Ibid. 

(f)  Hannington  V.  Holland,  cited 
in  Sir  Henry  Berkeley  v.  Earl  of 
Pembroke,  Moore,  707. 

i$)  Co.  Lit.  206.  a.    Stewkley  o. 


Butler,  Moore,  880.  Soovel  r« 
Cabel,  Cro.  Elix.  107.  And  aee 
12  Ves.  504.  If  the  condition  pft- 
cedent  be  impossible  or  iUegal,  and 
consequently  void,  the  estate  can 
never  rise.  Co.  Lit.  217.  Sbep. 
Touch.  133. 
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a  condition  in  deed  affixed  to  it,  they  will  be  bound  by  the 
condition.  (A) 

A  condition  in  deed  may  be  taken  advantage  of  by  the  The  heir  may 

.  ^  "  take  advantage 

heir,  tboagh  be  be  not  named :  (i)  but  a  power  of  re-entry  of  a  condition, 
for  breach  of  condition  cannot  be  reserved  to  a  stranger,  g^an'^n 
e?en  by  express  words,  (k)    Tbereforci  where  a  lease  was 
made  by  a  trustee,  reserving  a  right  of  entry  upon  breach  of 
covenant  to  cestui  qui  trusi^  it  was  held  that,  as  the  legal 
estate  was  in  the  trustee,  such  reservation  was  void.  (Q 

A  party  shall  never  take  advantage  of  his  own  wrong  to  ^^^7  *^*^^  °o^ 

/^  take  advantage 

avoid  the  performance  of  a  duty :  {m)  therefore,  where  there  is  of  his  own 
a  proviso  in  a  lease  that  upon  non-payment  of  rent,  or  non-  ^'^°°^' 
performance  of  the  covenants  by  the  lessee,  the  terra  shall 
cease,  the  lessor,  and  not  the  lessee,  has  the  option  of  de- 
termining the  lease  upon  any  such  default,  (n) 


V.   THE   COVENANTS. 

Next  in  order  usually  come  the  covenants.    A  covenant  Nature  of  a 
in  its  strict  legal  acceptation  is  an  agreement  between  two  ^^^®'^^°^' 
or  more  parties  in  writing,  sealed  and  delivered ;  by  which 
tlie  covenantor  binds  himself  to  the  covenantee  either  for  the 
truth  of  some  existing  circumstance,  or  for  the  future  per- 
formance or  non-performance  of  some  particular  act.  (p) 

1.  Covenants  are  either,  1.  such  as  run  with  the  land;  or,  DtTinonof 
2.  such  as  are  merely  personal.  covenants^ 


(A)  Co.  Lit.  333.  Rol.  Abr.  42 1 . 
1.33. 

(0  1  Yes.  46. 

(k)  lit.  8.  347-  See  as  to  nature 
of  conditions  (which  form  a  very 
luge  head  of  law,)  Ck>m.  Dig.  Bac. 
Abr.  and  Yin.  Abr.  title  Conditum. 

(/)  Doe  dem.  Barber  «.  Lawrence, 
4  Taunt.  23.   Doe  dem.  Bamley  o. 


Adams,  2  Cro.  &  J.  232.  2  Tyr. 
289.  Doe  dem.  Barker  o.  Gold- 
smith, 3  Cro.  &  J.  674.  2  Tyr.  710. 

(m)  Co.  Lit.  216. 

(ti)  Reid  V.  Parsons,  2  Chitt. 
Rep.  247.  Doe  v  Bancks,  4  B.  & 
C.  401. 

(o)  Shep.  Touch.  160.  2Bl.Com. 
304.     Piatt  on  Corenants. 
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RuDning  1.  A  Covenant  running  with  the  land  is  one  which  afiects 

wi  e  an  ,  ^^^  nature^  quality,  or  value,  of  the  land  demised,  or  the 
mode  of  enjoying  it,  independently  of  collateral  circum- 
stances, {p)  These  covenants  are  again  divisible  into  cove- 
nants in  law,  and  covenants  in  deed.  A  covenant  in  law 
is  one  which  the  law  raises  from  particular  words  by  which 
the  relation  of  landlord  and  tenant  is  created,  without  any 

either  in  law,  express  Stipulation  on  the  part  of  the  parties :  thus  where  a 
man  makes  a  lease  by  deed,  the  law  implies  a  covenant  on 
his  part  that  he  has  a  good  title  to  convey,  and  that  the 
lessee  shall  have  quiet  possession  against  all  persons  law- 
fully claiming  title.  (9)  On  the  other  hand,  the  law  im- 
poses upon  the  tenant  the  obligation  to  cultivate  the  lands 
in  a  proper  and  customary  manner,  and  to  keep  the  build- 
ings in  repair,  (r)  All  such  covenants,  as  they  arise  out  of 
the  very  relation  of  landlord  and  tenant,  of  course  run  with 

or  in  deed:        the  land.     A  Covenant  in  deed,  is  that  which  is  introduced 

by  the  act  of  the  parties ;  and  by  this  the  covenants  in  law 
may  be  either  enlarged,  narrowed,  or  otherwise  altered :  as 
for  example,  the  inherent  covenant  for  quiet  enjoyment 
against  all  persons  claiming  title  may  be  enlarged  by  the 
lord*s  covenanting  against  disturbances  by  att  persons  whtU- 
soever :  or  narrowed  by  his  covenanting  against  the  acts  of 
such  persons  only  as  claim  through  him.  An  express  cove- 
nant restrains  an  implied  covenant,  («)  as  if  in  an  underlease, 
the  sub-lessee  covenants  to  keep  down  the  rent  reserved  in 
the  superior  lease,  and  the  superior  landlord  distrains  at  the 
end  of  the  first  quarter  of  the  under-lease,  for  one  quarter*s 
rent  due  under  the  superior  lease ;  there  will  be  no  implied 
covenant  on  the  part  of  the  sub-lessor  to  indemnify  his 
lessee,  although  the  rent  in  the  underlease  is  reserved 
yearly.  (/)    So,  an  express  covenant  against  persons  named, 

ip)  Spencer's  case,  5  Rep.  1 6.  Ist  tions  between  the  parties,  which  the 

and  2d  Resolutions.  law  will  enforce.    The  difference 

(9)  Videii^a,  exists  in  the  particular  remedies  ap- 

(r)  In  order  to  raise  an  implied  plicable  to  either  case.  Vide  vrfra. 

covenant  in  its  strict  sense,  the  lease  (<)  2  Saund.  239. 

must  be  by  deed ;  but  a  lease  by  (0  Upton  v.  Ferguson,  3  Moore  & 

parol  will  also  create  certain  obliga-  Sc.  88. 
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restricts  an  implied  covenant  under  the  word  demi8ei(ti) 
and  an  express  covenant  for  quiet  enjoyment  restrains  the 
whole  of  the  implication  in  the  word  demise,  which  implies 
two  covenants,  viz.  a  covenant  for  title,  and  a  covenant  for 
qaiet  enjoyment,  {v)  So  even  one  covenant  in  deed  may  be 
modified  by  another ;  for  example,  a  covenant  by  which  the 
grantors  covenanted  that  they  were  seised  of  a  good  estate  in 
fee  simple,  and  had  good  right  to  convey,  was  held  to  be 
(juaiified  and  restricted  by  a  subsequent  covenant  for  quiet 
enjoyment,  without  let  or  interruption,  by  themg  their  heirs 
or  persons  claiming  under  them.(w)  Covenants  running 
with  the  land  bind  not  only  the  covenantor  during  his  life- 
time, and  his  representatives  after  his  death  in  respect  of  his 
assets,  by  privity  of  contract,  but  also  every  person  who  is  in 
of  any  estate  created  by  or  growing  out  of  the  original  demise, 
8Qch  person  being  affected  by  privity  of  estate.  (;r) 

2.  A  personal  covenant  is  one  which  does  not  affect  the  land  or  penoDal. 
demised,  but  is  merely  collateral  to  it.  (y)  Instead,  therefore, 
of  fanning  with  the  land,  and  binding  the  persons  entering 
into  possession  as  assigns,  it  effects  only  the  covenantor 
daring  his  life,  and  the  assets  in  the  hands  of  hb  represen* 
tatives  after  his  death,  by  reason  of  the  privity  of  contract. 

II.  Covenants  are  again  either  joint  or  several ;  or  some-  Coveoantsjoint 
times  both  joint  and  several.  °'  **'*"'*• 


Whether  a  covenant  be  joint  or  several  depends  upon  the 
subject  matter  of  the  covenant,   and  the  interest  to  pass 


:«)  Merrill  o.  Frame,  4  Taunt. 
329. 

.r)  Line  v.  Stephenson,  4  Bing. 
^7h.  S.  C.  5  Bing.  183,  in  Error. 

(V)  Milner  v.  Hoiton,  1  M'Clel. 
&  Y.  647.  et  vide  Doe  dem.  More- 
rraft  V.  Meux,  4  B.  &  C.  606. 

(')  It  is  sometimes  a  question  of 
•ome  nicety  whether  a  covenant  do 


or  do  not  run  with  the  land.  In  a 
subsequent  part  of  this  treatise 
where  the  nature  of  particular  cove- 
nants is  considered,  most  of  those 
which  run  with  the  land  are  pointed 
out;    Vide  vtfra, 

(y)  Spencer's  case,  ub.  sup.  2d 
Resolution. 
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thereby,  {z)  And  it  has  been  hud  down  that  *'  words, 
though  never  so  joint,  shall  be  taken  severany,  where  they 
have  a  distinct  subject  matter  to  work  upon,  (a)  and  that 
though  a  covenant  be  joint  in  its  terms,  yet  if  the  interests 
of  the  covenantees  be  several,  each  may  sue  separately  for  a 
breach.**  (6) 

Illegal  coT»-  A  covenant  to  do  a  thing  which  upon  the  face  of  it  ap- 

pears  to  be  prejudicial  to  the  pubUc  interest,  or  otherwise 
contrary  to  hiw,  is  ipso  facto  void,  (c)  And  if  a  man  cove- 
nant to  do  a  thing  which  to-day  is  lawful,  but  to-morrow  is 
by  statute  made  unlawful,  the  covenant  wiU  be  thereby  ex- 
tinguished ;  {d)  or  if  he  covenant  not  to  do  a  thing,  and  then 
a  statute  is  made  which  compels  him  to  do  it,  the  covenant 
becomes  void;(^)  but  if  he  covenant  to  do  that,  which  is 
afterwards  made  unlawful  in  part  only,  it  must  be  performed 
as  far  it  continues  lawful :(/)  and  if  he  covenant  not  to 
do  a  thing,  which,  when  he  enters  into  the  covenant  is 
unlawful,  and  then  a  statute  makes  it  lawful,  this  covenant 
will  not  thereby  be  repealed  \{g)  on  the  other  hand,  if  he 
covenant  to  do  a  thing  which  is  unlawful  by  statute,  the 
covenant  will  not  be  made  lawful  by  a  repeal  of  the  statute ; 
because  the  covenant  was  void  in  initio  ;  though  it  had  been 
otherwise,  had  the  covenant  been  originally  lawful,  and  a 


(z)  Slingsby's  case*  5  Rep.  18.  b, 
Anderson  v.  Martindale,  1  East, 
497.  Southcote  v.  Hoaie,  3  Taunt. 
87. 

(a)  Per  Holt,  C.  J.  in  3  Ch.  Rep. 

69. 

(5)  Withers  v.  Birchman,  3  B.  & 
C.  264.  And  vide  ii^ra,  as  to  the 
joinder  of  parties  in  an  action  of 
covenant 

(c)  Shep.  Touch.  163.  Lowe  v. 
Peers,  Burr.  2225. 

(d)  Brewster  v,  Kitchell,  1  Salk. 
198.  Hesketh  o.  Grey,  Bull.  N.  P. 
165.  Contr,  Brason  v.  Dean,  3 
Mod.  39.     Covenant  on  a  charter- 


party  for  freight:  plea,  that  the 
ship  was  loaded  with  French  goods 
prohibited  by  law  to  be  imported : 
upon  demurrer,  the  Court  were  of 
opinion  that  if  the  thing  was  lawfdl 
at  the  time  when  the  defendant  en- 
tered into  the  covenant,  though  it 
was  afterwards  prohibited  by  act 
of  parliament,  yet  the  covenant  is 
binding.  For  aught  that  appears 
by  the  report,  the  statute  might 
have  passed  after  the  day  at  which 
the  covenant  was  to  be  executed. 

(e)  I  Salk.  198. 

(/)  2  Eq.  Ca.  Abr.  26. 

iff)  1  Salk.  198. 
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statute  had  been  passed  to  make  it  void,  which  statute  had 
been  afterwards  repealed.  (A) 

A  covenant  to  do  a  thing  which  is  impossible  is  also  Anfanpos- 
Toid.  (i)  But  then  the  impossibility  must  exist  at  the  time 
of  making  the  covenant ;  for  if  it  be  then  possible,  and  af- 
terwards become  impossible,  the  covenantor  will  still  be 
liable  upon  the  express  words  of  his  covenant,  {k)  But  where 
the  event  covenanted  for  may  by  possibility  take  place,  the 
covenant  will  be  valid  ;  as  if  one  covenant  that  it  shall  rain 
to-morrow,  or  that  the  Pope  shall  be  at  Westminster  on  a 
certain  day.  (/) 

When  a  deed  is  void,  all  the  dependent  covenants  con-  Dependent 
tained  in  it  are  also  void.  (i»)  Therefore  where  A.  being  ***^*°*''*^ 
possessed  of  a  term  of  years  granted  so  much  of  the  term  as 
should  be  unexpired  at  the  time  of  his  death;  and  the  grantee 
assigned  it  to  B.,  and  covenanted  that  B.  should  enjoy 
against  all  persons;  upon  an  action  upon  this  covenant, 
it  was  held  that  the  original  grant  being  void  for  un- 
certainty, the  covenants  in  the  assignment  which  depended 
upon  the  grant,  were  also  void,  and  judgment  was  given  for 
the  defendant,  (n)  And  so  where  a  lease  was  holden  void 
to  pass  any  interest  in  the  land,  a  reservation  of  rent  therein 
was  holden  to  be  void,  because  it  depended  upon  the  ori- 
ginal lease,  (o)  But  if  any  estate  pass  by  the  grant,  though 
not  the  quantity  intended  to  be  conveyed,  the  covenant, 
though  referring  to  the  estate,  shall  stand  though  the  estate 
be  gone,  (p) 

Where  a  covenant    is  distinct,    and    independent,    not 

W  Jaqiie8  9.Withy»lH.B1.65.  (n)  Capenhurst  v.  Capenhurst, 

(i)  Shep.  Touch.  163.  Sir  T.  Raym.  27.  S.  C.  1  Lev.  45. 

{h)  PSuadine  v.  Jane,  Aleyn,  27.  1  Keb.  164.    But  query  as  to  this 

Blight  V.  Page,  3  Bos.  &  Pul.  295.  lease  being  void  \  vide  suproy  89. 

n.  (a).    Barker  v.  Hodgson,  3  M.  (o)  Frontin  v.  Small,  Str.  705. 

&  S.  267.  Andrew  o.  Pearce,  1  New  Rep.  158. 

(/)  1  RoL  Abr.  420. 1.  4.  8.  (p)  Evans  o.  Vaugban,  4  B.  & 

(at)  Soprani  v.  Skurro,  Ydv.  18.  G.  261. 
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referring  to  the  estate  intended  to  be  granted,  nor  attendant 
upon  it»  the  covenant  will  be  valid,  though  the  grant  be  void 
to  pass  an  estate.  Where,  therefore,  the  defendant  by 
bargain  and  sale  (without  enrolment)  granted  to  the  plain- 
tiff an  estate,  provided  that  if  the  grantor  paid  so  much 
money,  it  should  be  lawful  for  him  to  re-enter,  and  then  the 
defendant  covenanted  to  pay  so  much  money  to  the  plaintiff, 
in  an  action  upon  this  latter  covenant  it  was  objected  that 
the  bargain  and  sale  not  being  enrolled,  was  void,  (quod 
fuit  concessum,)  and  that,  therefore,  the  covenants  con- 
tained in  the  grant  were  void ;  but  Lord  Holt  distinguished 
the  case  from  Capenhurst  v.  Capenhurst;  because  there 
the  covenant  for  quiet  enjoyment  waited  upon  the  estate, 
and  no  estate  being  granted,  was  void ;  whereas  here  the  co- 
venant to  pay  the  money  was  a  distinct,  separate,  and  inde- 
pendent covenant,  and  it  was  immaterial  whether  any  estate 
passed,  {q) 

And  a  legal  A  distinct  valid  covenant  will  not  be  avoided  by  the  in- 

coyenant  will  .  <•  -n        i  •        -i  •  /  x 

not  be  aToided  sertion  of  an  illegal  covenant  m  the  same  instrument,  (r) 
pendcnUllegal  ^"  *  ^*^®  ^"  Hobart  a  distinction  was  taken  between  inde- 
covenant.  pendent  covenants,  which  are  void  at  common  law,  and  such 
as  are  void  by  statute :  and  it  was  said,  that  though  the 
former  would  not  prejudice  other  distinct  lawful  covenants, 
yet  the  latter  would  vitiate  the  instrument  altogether,  (f) 
But  as  this  dictum  occurred  in  the  case  of  a  bond  to  the 
sheriff  contrary  to  the  statute  9S  Hen.  VI.  c.  9,  which  made 
such  bond  altogether  void,  it  is  probable  the  Court  meant 
it  to  apply  only  to  the  case  before  them.  At  all  events 
no  such  distinction  exists  at  present.  For  where  a  tenant 
bound  himself  to  pay  the  property-tax  contrary  to  the  statute 
46  Geo.  III.  c.  65,  s.  115,  and  by  a  separcUe  cov^nan/ under- 
took to  pay  the  rent  clear  of  all  parliamentary  taxes,  &c., 
generally,  the  Court  held  that  such  general  words  must  be 
understood  to  mean  such  taxes  as  the  tenant  might  lawfully 

iq)  Northcote   o.    UnderhiD*    1      land.  Ley,  79. 
Salk.  199.  S.  C.  Ld.  Raym.  388.  (<)  Norton  o.  Simmes,  Hob.  13. 

(r)  Bishop  of  Chester  o.  Free- 
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pay;  and  the  coYenants  being  distinct,  the  former  would  not 
vitiate  the  latter,  (t) 

And  in  a  subsequent  case,  where  the  defendant  after  the 
passing  of  the  statute,  46  Geo.  III.  c.  65,  demised  to  J.  S. 
certain  premises,  reddendum  40L  annually,  clear  of  land-tax, 
properijf-iaXf  &c.,  and  J.  S.  covenanted  to  pay  the  said 
yearly  rent  in  the  manner  the  same  was  reserved  to  be  paid 
09  aforesaid,  and  to  pay  the  land-tax,  property-tax,  S[C. ; 
the  Court  of  Common  Pleas  held  that,  though  by  the  section 
115,  coupled  with  section  195  of  the  act,  so  much  of  the 
reddendum  and  covenant  stipulated  for  payment  of  the  rent 
clear  of  deduction  on  account  of  the  property-tax,  was  void« 
the  residue  was  good  for  the  payment  of  the  rent,  (ti) 


In  order  to  create  a  covenant,  no  particular  form  of  words  No  mnicular 

rv.  !•  1-  niiiyv    ^ords  are  ne- 

18  necessary :  (v)  it  may  be  mserted  in  any  part  of  the  deed ;  (w)  cemry  to  make 
and  may  be  put  in  the  form  of  a  condition^  an  exception,  {x)  *  ~^*°*°^ 
or  even  a  redtal.  {y)     Whether  or  not  it  be  meant  for  a  co- 
venant is  to  be  collected  from  the  intention  of  the  parties  ap- 
parent upon  the  fiice  of  the  deed,  (ar) 

In  an  agreement  for  a  lease  containing  no  clause  of  re- 
eotijf  a  clause  was  inserted  stipulating,  that  the  lessee 


(0  Gaakello.  King,  11  East,  165. 
Seealso  Mooys  9.  Leake,  8  T.  R. 
111.  Meataer  v.  Gilletipie,  11  Ves. 
629.  Kerriaon  v.  Ck>le,  8  East, 
231.  Wigg  9.  Sbnttleworth,  13 
£ait,87.  Howev.  Synge,  IsEaat, 
HO.  Readahawv.  B8lder8,4Taunt. 

sr. 

(s)  Puller  r.  Abbot,  4  Taunt. 
105.  Where,  however,  a  bond,  &c. 
19  made  npon  a  consideration  partly 
l^  and  partly  illegal,  as  the  con- 
^deration  is  tniirt,  the  bond,  &c., 
*iU  be  aUogetber  Toid.  Fetheraton 
V.  Hutchinson,  Cro.  Elis.  199.  Scott 
^  GiDmore,  3  Taunt.  226.  Seems, 
vlicre  the  consideration  ia  deyiai- 
ble.  Beit  o.  JoUy,  1  Sid.  38.  Brad- 


bume  9.  Bradbume,  Cro.  Eliz.  149. 
Coulaton  o.  Car,  ibid,  847. 

(o)  Piatt  on  Covenants,  28.  Shep. 
Touch.  162.  Stanton's  case,  Moore, 
135.  Pordage  v.  Cole,  1  Saund. 
319.  Lant  o.  Norria,  Burr.  290. 
Williamson  o.  Codrington,  1  Yes. 
616. 

(io)  Duke  of  Northumberland  v. 
Enington,  6  T.  R.  526. 

{x)  Holder  v,  Taylor,  1  Rol.  Abr. 
518. 1. 19.  ibid.  1. 41.  Bush  o.  Coles, 
Carth.  232.  S.  C.  Salk.  196,  and 
see  RuaaeU  v.  Gulwell,  Cro.  EUz. 
657. 

(Sf)  Barfoot  v,  FresweU,  3  Keb. 
465. 

(a)  5  T.  R.  526. 
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Usual  cove« 
nanu. 


should  give  up  any  part  of  the  land  which  the  lessor  might 
require  for  building  on ;  (a)  making  a  proportional  abate- 
ment of  rent.  It  was  held«  that  this  operated  as  a  covenant 
only^  and  not  in  the  nature  of  a  condition  for  determining 
the  lease  on  non-performance. 

If  an  agreement  for  a  lease  contain  no  express  stipulation 
respecting  covenants,  the  lessor  is  entitled  to  usual  covenants 
only.  (6) 


What  are  usual  covenants  in  leases  has  been  and  still 
frequently  is  vexcUa  questio*  (e)  To  determine  this  no  rule 
of  uniform  application  can  be  laid  down;  for  reference  must 
necessarily  be  had  to  the  nature  of  the  subject  matter  of 
the  demise :  covenants  which  would  be  usual  and  common 
covenants  in  a  farming  lease,  would  be  most  unlikely  to  occur 
in  the  lease  of  a  house  in  London. 


CoTenantt  in         Covenants  in  restraint  of  trade,  are  not  in  general  to  be 


inbdZ  OT  to  Da    c^°s*^cred  usual  covenants,  (rf)  nor  is  a  covenant  to  pay  land 


land  tax  or 
iewers'  rate, 
not  usual 
coTenants. 


tax  or  sewers'  rate,  which  are  usually  paid  by  the  landlord, 
but  where  a  party  contracted  for  an  assignment  of  the 
lease  of  a  pubUc-house^  which,  in  the  agreement,  was 
described  as  holden  at  a  certain  net  annual  rent,  under 
ustiol  and  common  covenants :  and  the  lease  contained  a 
covenant  by  the  tenant  to  pay  land  tax,  sewers'  rate,  and 
all  other  taxes ;  and  a  proviso  for  re-entry,  if  any  business 
but  that  of  a  victuallar  should  be  carried  on  in  the  house; 
and  it  was  proved  that  a  considerable  majority  of  public- 
house  leases  contained  such  a  proviso;  it  was  held  that 
the  covenant  to  pay  land  tax,  &c.,  though  in  an  ordinary 
lease,  not  a  common  covenant  on  the  part  of  the  tenant, 


(a)  Doe  dem.  Willson  v.  Phil- 
lips, a  Bing.  13.  9  Moore,  46. 

(5)  Propert  v.  Parker,  3  MyL  Sc 
K.  280. 

(c)  As  to  the  question,  what  are 
usual  covenants  Mt  is  an  endless 


source  of  litigation.  Per  Mans- 
field, C.  J.,  in  Moigan  v,  BiB8e]l,3 
Taunt.  73. 

(cO  Van  V.  Corpe,  3  MyL  k  K. 
269.    Propert  o.  Parker,  Und.  380. 
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was  a  common  covenant  in  a  lease  reserving  a  net  rent :  and 
that  the  proviso  for  re-entry  in  respect  of  trade  must,  with 
reference  to  a  lease  of  a  public-house,  be  also  considered 
asual  and  common,  (d) 

It  has  been  doubted  whether  a  covenant  not  to  assign  be 
a  common  and  usual  covenant^  {e)  but  it  seems  it  is  not.  {f) 

The  rules  applicable  generally  to  the   construction   of  Howcoventnts 

are  to  be  con- 

covenants  are,  strued. 

1.  The  deed,  covenant,  or  contract  shall  be  expounded 
and  taken  from  the  whole  instrument,  according  to  the  true 
intent  and  meaning  of  the  parties  appearing  upon  the  face 
of  it;  not  according  to  particular  expressions;  but  the  ex- 
position must  be  ex  antecedentibus  et  consequentibus,  and 
according  to  the  reasonable  sense  and  construction  of  the 
words,  {g)  2.  M  here  any  ambiguity  arises,  the  covenant 
shall  be  taken  most  strongly  against  the  covenantor,  (h)  3.  It 
shall  be  construed  ut  res  magis  valeat  quam  pereat.  {i) 

However  generally  these  rules  may  have  been  under- 
stood, many  of  the  old  decisions  appear  to  have  been 
cramped  by  quaint  technicalities ;  and  to  have  referred  to 
particulars,  rather  than  at  once  contemplated  the  whole  ex-- 


{i)  Beuiett  o.  Womack,  7  B.  & 
C.  637.  S.  C.  1.  Man.  &  R.  644. 

(€)[bid. 

(/)  See  Church  v.  BrowD,  15 
Ves.  258.  Henderson  r.  Hay,  3  B. 
&  B.  632 ;  and  Church  v.  Morgan, 
U  Vea.  258,  overruling  Morgan  v. 
Slaughter,  1  Eap.  N.  P.  8 ;  and 
Folkiugbam  v.  Croft,  3  Anst.  700, 
€t  vide  Piatt  on  Covenants,  430. 

(9)  Shep.  Touch.  166.  Vide 
Howd.  329.  Broughton O.Conway, 
Moore,  58.  Trenchard  v.  Hoskins, 
Winch,  93.  Griffith  v.  Goodhand, 
^ir  T.  Raym.  464.  Kingston  v. 
Preston,  cited  Doug.  689.  Duke  of 


Northumberland  o.  Errington,  5 
T.  R.  526.  Iggulden  v.  May,  7  East, 
241.  Gale  V.  Reed,  8  East,  89. 
Howell  o.  Richards,  11  East,  633. 
Duke  of  St.  Albans  o.  Ellis,  16 
East,  352.  Browning  o.  Wright,  2 
Bos.  &  Pul.  13.  Flint  v.  Brandon, 
1  New  Rep.  73.  Doe  dem.  Lady 
Wilson  V.  Abel,  2  M.  &  S.  541. 
Nindv.  Marshall,  1  Brod.  &  Bing. 

319. 

(A)  Shep.  Touch.  166.  Dann  o. 
Spurrier,  3  Bos.  &  Pull.  399.  Doe 
dem.  Webb  v,  Dixon,  9  East,  15. 

(0  Shep.  Touch.  166. 
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tent  of  the  covenant.  This  is  particularly  remarkable  in 
cases  where  several  covenants  have  appeared  in  one  instru- 
ment, some  of  which  have  tended  in  any  degree  to  narrow 
or  extend  the  others.  Much  ingenuity  seems  to  have  been 
exhausted  in  ascertaining  which  were  restrictive,  and 
which  dependant  covenants.  In  one  case  it  was  said,  '*  that 
an  express  general  covenant  in  fact  could  not  be  restrained 
by  any  other  subsequent  covenant,  if  it  could  not  be  con- 
strued as  part  of  the  first  general  covenant.  And  this  dif- 
ference was  taken,  that  if  a  restrictive  clause  be  in  the 
first,  or  last  past  of  a  sentence,  or  at  the  beginning  of  the 
first  or  at  the  end  of  the  last  sentence,  which  in  good  sense 
may  be  applied  to  one  and  the  other,  there  it  shall  extend 
to  both  sentences ;  but  otherwise  it  is  if  such  sentence  be 
placed  in  the  middle  of  one  or  two  sentences.**  (Jc)  Upon 
which  Mr.  Serj.  Williams  (in  his  excellent  edition  of 
Saunders's  Reports)  observes,  ''  it  is  questionable  whether 
much  regard  would  now  be  paid  to  this  mode  of  construc- 
tion. The  chief  object  of  courts  of  law  at  present  is  to  dis- 
cover the  true  meaning  of  the  parties,  and  to  construe  the 
covenants  accordingly.  As  far  as  the  difference  above  laid 
down  would  tend  to  find  out  the  intention  of  the  parties,  so 
far  would  it  now  be  adopted,  and  no  farther.*'  (Q  So  that 
the  rule  is  now  brought  back  to  the  words  used  by  one  of 
our  oldest  reporters,  *'  in  every  deed  and  condition  (which 
are  private  laws  between  party  and  party,)  a  reasonable 
and  equal  intention  shall  be  construed,  although  the  words 
sound  to  a  contrary  meaning.**  {ni) 

Implied  co-  Where  a  lease  contained  a  recital  of  an  agreement  with 

Yenants.  ^^  lessor,  that  the  lessee  should  pull  down  an  old  smelting 

mill  and  build  another  of  larger  dimfsnsions,  and  ako  con- 
tained a  covenant  to  keep  such  new  mill  in  repair,  and  so 
leave  it  at  the  expiration  of  the  term,  but  did  not  ccmtain  an 
express  covenant  to  build  it,  it  was  held  that  the  covenant  to 
build  was  to  be  implied,  (it)     If  a  party  contracts  for  a  lease, 

(ib)  Gainsford  v,  GrifStb,  1  Wms.         (m)  Dyer,  15.  a. 
Saund.  60.  (n)  Sampson  o.  Easterley,  9  B. 

(/)  Ibid,  n.  (1).  &  C.  505. 
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with  knowledge  of  the  fact  that  the  party  with  whom  he  is  Covenanu  in 
contracting  holds  under  a  superior  lease,  it  will  be  his  duty  ^"^^" 
to  inquire  into  the  nature  of  the  covenants  contained  in  such 
lease,  and  if  there  is  no  express  stipulation  in  the  agreement 
for  the  underlease  in  respect  of  the  covenants  to  be  con- 
tained in  it,  the  underlessee  will  be  bound  to  admit  into  the 
underlease  the  like  covenants  as  are  in  the  superior  lease, 
of  which  he  will  constructively  have  notice.  But  if  the 
agreement  stipulates  that  the  underlease  shall  contain  the 
fuwd  covenants,  he  will  not  be  bound  by  any  unusual  co- 
venant, of  which  he  may  have  notice  in  the  superior  lease, 
because  such  an  agreement  will  amount  to  a  representation 
on  the  part  of  the  lessor  that  he  has  power  to  grant  an  under- 
lease with  such  covenants  in  it.  (o) 

A  covenant  to  pay  all  rates  and  taxes,  land  tax  excepted,  CoTenant  to 
win  comprehend  an  extraordinary  assessment  by  commissioners  ^^         ^' 
of  sewers,  producing  a  permanent  benefit  to  the  land,  (p) 


VI.   THE  CONCLUSION. 

The  conclusion  of  the  lease  specifies  the  execution  and  Conclusion  of 
date  of  the  deed,  or  the  time  of  its  being  given  or  executed, 
dther  expressly,  or  by  reference  to  some  day  or  year  before- 
mentioned,  iq)  The  signatures  and  seals  of  the  parties,  and 
the  attestation  of  the  witnesses,  are  also  reserved  for  this 
part  of  the  lease. 

Where  a  lease  is  made  by  letter  of  attorney,  it  is  proper  to  If  lease  is 

^1  1     •  i»         i_     1  €t  •         'm.  i_  i»  ™ade  under  a 

say  m  the  conclusion  of  such    lease   *^  m  witness  whereof  power  of 
A.  B.  of  such  a  plac<3,  &c.,  in  pursuance  of  a  letter  of  at-  ***o™«y« 
torney  hereunto  annexed,  bearing  date  such  a  day,  (or  if 
the  letter  of  attorney  be  general,  and  concern  more  lands 
than  those  comprised  in  the  present  lease,  then  *  in  pursu- 

(o)  Cotter  V,  Coning^,  3  Myl.  &         (p)  Wallers.  Andrews,  3  Mees. 
K.  283.    Van  r.  Corpe.  ibid.  269.      &  W.  312. 
Propcrt  V.  Parker,  ibid.  281.  {q)  2  Bl.  Com.  304. 

L  2 
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ance  of  a  letter  of  attorney,  bearing  date  such  a  day,  &c. 
a  true  copy  whereof  is  hereunto  annexed,*)  hath  put  the 
hand  and  seal  of  the  principal,"  and  to  write  the  princi- 
pal's  name,  and  deliver  it  as  the  act  and  deed  of  the  princi- 
pal; which  last  ceremony  of  delivering  it  in  the  name  of  the 
principal  of  such  attorney,  exactly  agrees  with  the  ceremony 
of  surrendering  by  the  rod,  or  making  livery  by  a  turf  or 
twig,  by  the  attorney  in  the  name  and  as  attorney  of  his 
principal,  (r)  Where  a  deed  contains  a  power  of  attorney  to 
A.  B.  to  deliver  seisin  of  the  premises,  the  attorney  need  not 
make  the  livery  on  the  day  of  the  date  of  the  deed,  but  his 
power  is  well  executed  afterwards.  («) 


Vn.  THE  INDORSEMENTS. 


Indonements* 


An  indorsement  upon  the  deed  shall  be  taken  to  be  made 
before  the  execution  of  the  deed,  and  so  to  be  parcel  of  it.  (/) 
And  if  it  be  made  after  the  signing  of  the  deed,  but  written 
at  the  same  time  with  the  sealing  and  delivery,  so  as  to  be 
part  of  the  same  transaction,  it  shall  be  taken  as  part  of  the 
deed,  (ti) 


Stampi. 


VIII.   THE   STAMP. 

The  legislature  has  from  time  to  time  imposed  upon 
leases,  whether  by  deed  or  unsealed  writing,  certain  stamp 
duties,  and  unless  a  deed  have  the  proper  stamps  required 
by  law,  it  cannot  be  given  in  evidence.  It  should,  however, 
be  observed,  that  the  acts  which  require  deeds  to  be  stamped, 
do  not  prevent  their  legal  effect  and  operation,  but  only  sus- 
pend their  being  pleaded  or  given  in  evidence,  or  admitted  in 
any  court  to  be  good,  useful,  or  available,  till  the  duties  and 
penalties  be  paid,  and  the  deed  be  properly  stamped.     The 


(r)  Bae.  Abr.  Leaseiy  (I).  10.  And 
see  Anon.  Moore,  70.  pi.  191. 

(«)  Roe  dem.  Heale  v.  Rashleigh, 
5  B.  &  A.  166. 


(0  Brewster  v.  KidgelL  Garth. 
439.  Flint  V.  Brandon,  1  N.  R.73. 

(ii)  Lybum  o.  Warrington,  1 
Stark.  162. 
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omission  of  the  stamps  in  the  first  instance  is  therefore  im- 
material, except  so  far  as  a  penalty  may  be  incurred,  if  the 
deed  be  afterwards  duly  stamped.  (9) 

A  kase  must  be  stamped  as  a  lectse  by  deed,  though  it  be 
not  by  deed  ;  for  it  has  been  held  that  the  statute  23  Geo.  III. 
c  58,  which  imposes  a  stamp  duty  on  indentures,  leases,  and 
other  deeds,  applies  to  every  instrument  that  operates  as  a 
lease,  whether  it  be  by  deed  or  not.  (tr) 

Though  a  parol  lease  for  three  years  is  good,  yet  if  a  man 
through  caution  will  reduce  it  into  writing,  he  must  pay  for 
the  stamp,  otherwise  the  Court  are  inhibited  from  receiving 
it  in  evidence,  (x) 

A  bin  of  exchange,  expressing  the  terms  of  agreement 
between  a  landlord  and  incoming  tenant,  cannot  be  read  in 
evidence  without  an  agreement  stamp,  (y) 

When  a  parol  agreement  was  made  between  A.  and  B., 
that  the  former  should  let,  and  the  latter  should  take  certain 
premises  upon  the  terms  and  conditions  contained  in  a  lease  of 
the  same  premises  granted  by  A.  to  C,  it  was  held  that  in  an 
action  by  A.  against  B.  for  rent  and  non-repair,  the  lease  could 
not  be  read  in  evidence,  imless  duly  stamped  as  a  lease,  (ar) 

The  lease  stamp  alone  will  be  sufficient,  although  the  deed 
contains  a  covenant  by  a  third  party  for  payment  of  rent,  (a) 
or  although  a  fine  be  proved  to  have  been  paid,  but  not  so 
expressed  in  the  deed.  (6) 
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(r)  Fearne's  Posthuma,  411.  Rex 
r.  Bishop  of  Chester,  1  Str.  624. 
Kez  V.  Reeks,  2  Str.  716.  Iitfra, 
156. 

(•)  Ooodtitle  «.  Way,  1  T.  R. 
/35.  Harker  v.  Birkbeck,  3  Burr. 
1556.  Staniforth  v.  Fox,  7  Bing. 
590. 

(»)  Bui.  N.  P.  269. 

(jf)  Nicholson  V.  Smith,  3  Stark. 


N.  P.  188. 

{£)  Turner  v.  Power,  7  B.  &  C. 
625.     1  Moody  &  Malk.  131. 

(a)  Pratt  v.  Thomas,  4  Car.  &  P. 
554.  Price  0.  Thomaa,  2  B.  ^  Ad. 
218. 

(b)  Doe  dem.  Kettle  v.  Lewis,  10 
Bam.  &  C.  673.  Doe  dem.  Hig- 
ginbottom  v.  Hobson,  3  Dowl.  & 
Ryl.  186. 
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If  there  be  a  reservation  of  rent  for  the  house  and  hmd, 
and  a  distinct  reservation  for  the  furniture  and  fixtures,  a 
stamp  covering  the  former  only  will  not  be  sufficient,  (c) 

One  stamp  will  be  sufficient,  although  the  lease  is  of  dif- 
ferent farms,  with  distinct  habendums,  rents,  and  covenants, 
if  the  whole  was  one  transaction,  (d) 

By  the  statute  55  Geo.  III.  c.  184,  schedule,  Part  I.  the 
following  duties  are  imposed : 


1.  Upon  leases 
granted  upon 
fine,  and  at  a 
rent  under  20/. 


1.  On  a  lease  of  any  lands,  hereditaments^  or  heritable 
subjects  granted  in  consideration  of  a  sum  of  money  by  way 
of  fine,  premium,  orgrassum,  paid  for  the  same,  without  any 
yearly  rent,  or  with  any  yearly  rent  under  20/.,  the  same  duty 
as  for  the  conveyance  on  the  sale  of  lands  for  a  sum  of  money 
of  the  same  amount,  viz. 


Where  the    consideration 

not  amount  to 
When  amounting  to  £20    and  under 

50 

150 

300 

500 

750 

1000 

2000 

3000 

4000 

5000 

6000 

7000 

8000 

9000 

10,000 


money    shall  1       ^ 

a  .J 


50 

150 

300 

500 

750 

1000 

SOOO 

3000 

4000 

5000 

6000 

7000 

8000 

9000 

10,000 

12,500 


—£0  10 

—  1    0 

—  1  10 

—  20 

—  30 

—  6    0 

—  9    0 

—  12  0 

—  25  0 

—  350 

—  45  0 

—  55  0 

—  65  0 

—  75  0 

—  85  0 

—  95  0 
— 110,*<. 


(c)  C!o8ter  v.  Cowling,  7  Bing. 
436. 


(,d)  Blount  e.  Peannan,  1  Bing. 

408.  N.  S. 
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Save  and  except  leases  for  a  life  or  lives  not  exceeding  Exceptions, 
three,  or  for  a  term  of  years  determinable  with  a  life  or  lives 
not  exceeding  three,  by  whomsoever  granted^  and  leases  for 
a  term  absolute  not  exceeding  twenty-one  years,  granted  by 
eecktiasticai  corporations  aggregate  or  sole,  (e) 

^-  On  a  lease  of  any   lands,  hereditaments,  or  heritable  2.  Upon  leases 
subjects  at  a  yearly  rent,  without  any  sum  of  money  by  way  ^^^^01* 


of  fine,  premium,  or  grassum : 

without  fine. 

Where  the  yearly  rent  shall  not  amount  to 

£20  —  £1 

0 

yfhtn  amonnting  to  £20 

and  under 

100  —    1 

10 

100 

200—2 

0 

goo 

400  —    S 

0 

400 

600—4 

0 

600 

800—5 

0 

800 

1000  —    6 

0 

1000 

and 

upwards 

—  10 

0 

3.  On  a  lease  of  any  lands,  &c.,  granted  in  consideration  3.  Upon  leases 
of  a  sum  of  money  by  way  of  fine,  &c.,  and  also  of  a  yearly  l^^^/Jj^ 
rent  amounting   to  20/.   or  upwards,  both  the  ad  valorem  at  a  yearly 

-    ,  _        rent  amounting 

duties  payable  for  a  lease  in   consideration  of  a  fine  only,  to  21OL 
and  for  a  lease  in  consideration  of  a  rent  only,  of  the  same 
amount. 

Save  and  except  the  leases  before  excepted.  Exception. 

4.  On  a  lease  of  any  kind,  not  otherwise  charged  in  the  4.  Upon  other 
schedule  of  the  act,  \L  \5s.  ^"^^ 

5.  For  the  counterpart  or  duplicate  of  any  lease  charged  5, 6.  Upon 
by  the  act  with  a  duty  not  exceeding  \l  the  like  duty  as  on  ^o^^^^'P*'^- 
the  lease. 

{€)    Vide  Roe  dem.  Larkin   o.      the  provisions  of  the  stat.  48  Geo. 
Chenhalli,  4  M.  &  S.  23,  as  to  a      III.  c.  149. 
lease  bdng  properly  stamped  under 
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ceptions from 
stamp  duty. 


7.  Upon 
agreements 
for  leases. 
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6.  For  the  counterpart  of  any  other  lease  whatsoever,  1/.  IQf. 

And  where  any  such  lease,  counterpart,  or  duplicate 
together  with  any  schedule,  receipt,  or  other  matter  put  ^r 
indorsed  thereon  or  annexed  thereto,  shall  contain  21dO 
words,  or  upward,  then  for  every  entire  quantity  of  )080 
words  contained  therein,  over  and  above  the  first  1080  words, 
a  (xxTihet  progressive  duty  of  1/. 

Exemptions  from  the  preceding  and  all  other  stamp 
duties;  leases  of  waste  or  uncultivated  lands  to  any  poor  or 
labouring  persons  for  any  term  not  exceeding  three  lives, 
or  ninety-nine  years,  where  the  fine  shall  not  exceed  five 
shilHngs,  nor  the  reserved  rent  one  guinea  per  annum :  and 
the  counterparts  or  duplicates  of  all  such  leases. 

7.  An  agreements  (and  therefore  agreements  for  leases^ 
not  under  seal,  where  the  matter  thereof  shall  be  of  the 
value  of  20/.  or  upwards,  are  by  the  same  statute  charged 
with  a  duty,  where  the  same  shall  not  contain  more  than 
1080  words,  of  1/. 


Where  the  same  shall  contain  more  than  1080  words 
1/.  1&.,  and  for  every  entire  quantity  of  1080  words  over 
and  above  the  first  1080,  a  further  progressive  duty  of 
1/.  5s. 


An  instrument  under  seal,  amounting  only  to  an  agree- 
ment for  a  lease,  requires  a  stamp  of  U.  15«.,  being  a  deed 
not  otherwise  charged  in  the  schedule  to  the  55  Geo.  III. 
c.  184.  (/) 

Where  it  is  objected  that  an  agreement  which  bears  a  \L 
stamp  is  inadmissible  because  it  contains  more  than  1080 
words,  the  counsel  making  the  objection  must  be  prepared 

(/)  Qayton  v.  Burteushaw,  6  B.  &  C.  41.    7  Dowl.  &  Ryl.  SOO. 
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with  a  witness  who  can  prove  that  he  has  counted  the  words, 
and  can  positively  state  their  number,  (jf)  If,  however, 
when  a  written  agreement  is  put  in,  the  opposite  party 
object  that  it  contains  a  greater  number  of  words  than  the 
stamp  is  proper  for,  and  call  a  witness  who  has  counted  the 
words  in  the  counterparty  that  is  reasonable  evidence  that 
it  does  contain  more  than  the  proper  number  of  words,  and 
the  judge  wrill  direct  the  officer  of  the  Court  to  count  the 
words  in  the  original.  But  the  Court  will  not  call  on  another 
cause  to  allow  time  for  an  instrument  to  be  taken  to  the  stamp 
office  and  be  properly  stamped.  (A) 

Figures  are  to  be  counted  as  words ;  but  an  indorsement 
on  the  back,  and  a  page  of  the  particulars  containing  a  mere 
repetition  of  the  description  of  the  property,  are  not,  it  seems, 
to  be  counted,  (t) 

Where  an  agreement,  duly  stamped,  contains  a  special 
clause  for  referring  disputes  to  arbitration,  and  in  a  second 
agreement  between  the  same  parties,  it  is  stipulated  that 
disputes  as  to  the  construction  of  the  second  agreement 
shall  be  decided  by  arbitration,  according  to  the  provision  of 
the  first  agreement,  a  stamp  adapted  to  the  number  of  words 
actually  written  in  the  second  agreement,  without  counting 
the  clause  referred  to,  is  sufficient,  (J)  it  being  neither  in- 
dorsed or  annexed,  (k) 

A  memorandum  of  agreement,^duly  stamped  as  a  lease,  for 
taking  the  premises  on  the  terms  contained  in  an  annexed 
abandoned  lease  not  stamped,  may  be  given  in  evidence  as  a 

lease,  (l) 

{$)  Bowring  V.  Stevens,  2  C.  &  246.    S.  C.  7  B.  &  C.  390.    2  Y. 

P.  337.  &  J.  72.     3  C.  &  p.  208. 

(k)  Dudley  (Lord)  v.  Robins,  3  ik)  See  Lakeo.  Ashwell,  3  East, 

C.  &  P.  26.  326. 

(i)  Ihid.  (0  Pcarce  u.  Cheslyn,  5  Nev.  & 

(;')  Attwood  V.  Small,  1  M.  &  R.  M.  652. 
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8.  Inventories  of  lands,  furniture,  fixtures^  ftc,  referred 
^o,  and  intended  to  be  used  in  evidence,  as  part  of,  or  mate- 
rial to  any  agreement  or  lease,  but  which  shall  be  separate 
from  and  not  indorsed  on  or  annexed  to  it,  must  have  a  stamp 
of  1/.  5s.  \  and  for  every  1080  words  over  and  above  the 
first  1080  a  progressive  duty  of  \L  5s.  (m) 

But  when  by  an  agreement,  land  were  to  be  farmed  ac- 
cording to  the  covenants  in  an  expired  lease,  the  latter  was 
held  not  to  be  a  schedule,  catalogue,  or  inventory  containing 
the  conditions  or  regulations  for  managing  the  farm,  and 
therefore  did  not  require  a.  II.  5s.  stamp,  (n) 

A  memorandum  or  agreement  for  granting  a  lease  at  rack- 
rent  of  any  messuage,  land,  or  tenement  under  the  yearly  rent 
of  51. ;  is  exempted  from  stamp  duty,  but  this  exemption  does 
not  apply  if  the  interest  be  a  beneficial  one,  as  a  building 
lease,  (o) 

Written  de-  By  force  of  the  stamp  act,  all  leases  (except  those  especially 

m»t?nde^^eal,   exempted),  must,  as  before  mentioned,  be  stamped  accord- 
S^as  UM«r^'  *"8^y>  ^heAer  they  be  by  deed,  or  only  by  unsealed  me- 
morandum or  agreement  operating  as  a  present  demise,  (p) 

An  instrument  under  seal,  but  amounting  only  to  an  agree- 
ment for  a  lease,  requires  a  stamp  of  1/.  15«.,  as  before 
noticed,  {q)  But  where  the  unsealed  writing  merely  amounts 
to  an  agreement  for  a  future  lease,  it  does  not  require  a  lease 
stamp,  although  the  tenant  occupies  during  the  whole  term 
under  the  agreement,  (r) 


(m)  55  Geo.  III.  c.  184.    Sched.  Way,  1  T.  R.  735.    Harker  v.  Bir- 

Part  I.  beck,  3  Burr.  1556.    Stanifordir. 

(n)  Strutt  9.  Robinson,  3  B.  &  Fox,  7  Bing.  590. 

Ad.  395.  (q)  Vide  supra,  p.  153.    Bex  e. 

(o)  Doe  dem.  Hunter  v.  Boulcot,  Ridgwell,  6  B.  &  C.  665. 

2  Esp.  595.  (r)  Phillips  v.  Hartly,  3  C.  &  P. 

(p)  Goodtitle  dem.  Estwick  v.  121. 
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The  ad  valorem  stamp  duty  on  a  lease  is  to  be  regulated 
by  the  consideration  appearing  on  the  face  of  it.  {s) 

And  even  fraud,  in  not  expressing  the  full  consideration,  Fraud, 
in  order  to  evade  paying  to  the  revenue  the  full  stamp  du- 
ties, does  not  vitiate  the  lease  :  the  parties  are  subjected  to  a 
heavy  penalty,  imposed  by  the  22d  sec.  48  Geo.  III.  c.  149: 
but  the  instrument  is  not  avoided,  as  that  might  work  injustice  * 

to  innocent  persons.  (/) 

The  ad  valorem  duty  applies  only  to  considerations  passing 
between  lessor  and  lessee ;  and,  therefore,  where  the  plaintiff 
declared  that,  in  consideration  that  he  would  procure  A.  B. 
to  grant  a  lease  to  defendant,  the  defendant  promised  to  pay 
the  pUintiff  170/.,  and  the  proof  was  that  A.  B.,  having 
agreed  to  grant  a  lease  to  the  plaintiff,  the  latter  undertook 
originally  to  assign  it  to  the  defendant  for  the  consideration 
mentioned;  but  that  afterwards  a  lease  to  which  plaintiff 
was  a  party,  and  assented,  was  granted  immediately  by  A.  B. 
to  the  defendant,  and  the  consideration  to  be  paid  by  the 
defendant  to  the  plidntiff  was  not  mentioned  in  that  lease ; 
it  was  held,  that  the  lease  was  not  void  on  account  of  this 
omission.  («) 

It   is   immaterial  with   what   stamp   the   instrument   is  Denomination 

•■  m  t    1    .    m         n  1  11  of  stamp  when 

Stamped,  provided  it  be  of  an  equal  or  greater  value  than  immaterial, 
that  required  by  the  statute,  and  do  not  appear  upon 
the  face  of  it  to  be  specially  appropriated  to  any  other  in- 
strument ;  (to)  and  where  the  plaintiff  demised  a  slate-pit  at 
S.  and  stone  quarries  at  M .  to  the  defendant,  under  an  in- 
denture of  lease,  to  hold  the  one  from  Lady-day,  1815,  and 
the  other  from  Michaelmas,  1817,  for  the  several  terms  of 
fourteen  years  from  the  respective   dates  thereof,  at  the 


(s)  Duck  V,  Braddyll,  13  Price,  228. 
455.    M'Clel.  217.  S.  C.  (»)  Boone  v.  Mitchell,  1  B.  &  C. 

(0  Duck  c.  Braddyl,  supra,  S.  P.  18. 
Robinson  o.  Macdonnel,  5  M.  &  S.  (to)  55  Geo.  III.  c.  184,  s.  10. 
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yearly  rent  of  70/.  for  the  slate-pit,  and  130/.  for  the  quarries; 
it  was  held  that  all  the  premises  might  be  demised  by  one 
indenture  of  lease,  and  that  one  ad  valorem  stamp  on  the 
Aggregate  amount  was  sufficient ;  as  the  letting  must  be  con- 
sidered as  one  transaction ;  there  being  no  evidence  of  an 
intent  by  the  parties  to  defraud  the  revenue,  (x) 


Consequence 
of  ominion  to 
Btamp. 


It  has  been  already  observed,  (y)  that  the  omission  to  stamp 
a  lease  or  agreement  previously  to  its  execution  does  not  vitiate 
the  instrument :  {«)  but  until  a  proper  stamp  be  affixed  (which 
may  be  done  at  any  time  after  the  execution,  by  paying  the 
penalty  for  not  stamping  the  instrument,  over  and  above  the 
stamp  duty,)  it  cannot  be  received  in  evidence,  (a) 


On  the  payment  of  the  penalty  of  10/.,  as  directed  by  the 
37  Geo.  III.  c.  136,  the  proper  stamp  to  be  affixed  will  be 
for  the  amount  of  duty  then  in  force,  and  not  the  duty  in 
force  at  the  time  of  the  execution  of  the  instrument.  (Jb) 


Evidence  of 
the  applica- 
tion or  a  par- 
ticular stamp. 


Where  an  instrument  contained  a  written  contract  of 
demise  in  general  terms,  with  a  several  operation  in  respect 
to  the  different  tenants  who  had  signed  it  for  different 
estates,  at  the  different  rents  set  opposite  their  signatures, 
and  only  one  stamp  appeared  upon  the  paper,  the  Court  held 
that  it  was  matter  of  evidence  to  which  contract  such  stamp 
applied  ;  and  that  the  circumstance  of  juxta-position  of  the 
stamp  to  the  defendant's  signature,  which  stood  untouched 
while  the  other  names  appeared  to  have  been  cancelled, 
together  with  the  date  of  the  stamp-office  receipt  for  the 
stamp  and  penalty,  which  shewed  that  it  had  been  affixed 
recently  before  the  trial  (there  being  no  evidence  of  a  dbpute 
with  any  other  tenant,  which  could  make  the  stamp  necessary 


(d?)  Boaae  o.  Jackson,  3  B.  &  B. 
185. 

(y)  Si^ra,  148. 

(j)  Rex  V,  Bishop  of  Chester, 
Sir.  624.  S.C.  8  Mod.  364.  Feame's 
Posthuma,  411.  Rex  o.  Reeks,  2 
Str.  716. 


(a)  Rex  V.  Bishop  of  Chester, 
Str.  624.  S.  C.  8  Mod.  364.  Harker 
V,  Birkbeck,  Burr.  1563.  Goodtitle 
0.  Way,  ub.  sup. 

(A)  Buckworth  v.  Simpson  and 
another,  1  C.  M.  R.  834. 
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for  another  purpose,)  was  evidence  that  it  was  intended  to  be 
applied  to  the  contract  with  the  defendant,  {c) 


An  agreement  operating  as  a  surrender,  requires  a  deed 
stamp,  {d)  A  memorandum  that  the  party  in  possession 
holds  at  suflferancCj  and  will  give  immediate  possession  when 
required,  does  not  amount  to  an  agreement  for  a  tenancy  so 
as  to  require  a  stamp,  {e)  A  receipt  for  rent  due,  after  a  notice 
to  quit,  with  a  proviso  that  it  shall  not  be  a  waiver  of  the 
notice,  does  not  require  an  agreement  stamp,  {f) 


(c)  Doe  dem.  Copley  o.  Day,  13 
East,  241.  Another  statutable  pro- 
TisioQ  with  respect  to  leases  is  for 
their  r^i^try.  This  provision  af- 
fects only  certain  leases  within  cer- 
tam  districts.  I.  By  the  statute 
15  Car.  11.  c.  \7,  s.  8,  which  directs 
that  all  conveyances  of  lands  heing 
part  of  95,000  acres,  in  the  Bedford 
Level,  shall  be  entered  with  the 
registrar  thereby  appointed,  it  is 
enacted  that  "  no  lease  of  the  said 
95,000  acres,  or  any  part  thereof, 
except  leases  for  seven  years  or  ua- 
der,  m  possession,  shall  he  of  force 
bat  from  the  time  it  shall  be  en- 
tered with  the  registrar  as  afore- 
said." 2.  By  the  statute  2  and  3 
Anne,  c.  4,  s.  1,  all  conveyances  af- 
fecdag  lands.  See,  within  the  West 
lUding  of  Tori,  may,  at  the  elec- 
tion of  the  parties,  be  registered, 
&c.  3.  By  the  statute  6  Anne,  c. 
35,  a  similar  provision  is  made 
with  respect  to  the  East  Riding. 

4.  By  statute  8  Geo.  II.  c.  6,  with 
respect  to  the  North  Bidiny.    And, 

5.  By  the  statutes  7  Anne,  c.  20, 
and  25  Geo.  II.  c.  4,  with  respect 
to  the  county  of  Middlesex.  It  is 
declared,  however,  by  the  statutes 
respecting  Yorkshire  and  Middle^ 
nx  that  the  provisions  shall  not 
extend  to  any  copyhold  estates,  or 


to  any  leases  at  a  rack-rent,  or  not 
exceeding  twenty-one  years; — or 
to  any  of  the  chambers  in  Ser- 
jeants* Inn,  or  the  Inns  of  Court 
or  Chancery.  Upon  the  clause  in 
the  Bedford  Level  act  it  has  been 
decided,  that  the  omission  to  enter 
the  lease  with  the  reg:i8trar  does  not 
avoid  it  as  between  the  lessor  and 
lessee ;  but  has  only  the  effect  of 
postponing  its  priority  with  respect 
to  subsequent  incumbrancers  who 
have  previously  registered  their 
titles.  Hodson  v.  Sharpe,  10  East, 
350 ;  and  upon  the  Middlesex  act, 
where  there  are  two  assignments 
of  the  same  lease,  and  that  executed 
last  is  registered  first,  it  has  been 
recently  held  that  the  deed  last  re- 
gistered, must  in  a  Court  of  Law 
be  deemed  void ;  though  the  party 
claiming  under  the  second  assign- 
ment had  full  knowledge  of  the 
prior  execution  of  the  first.  Doe 
dem.  Robinson  v,  Alsop,  5  B.  &  A. 
142.  As  to  Irish  leases,  see  the 
Irish  statute,  6  Anne,  c.  2. 

((i)  Williams  v.  Sawyer,  3  B.  & 
B.  70. 

(e)  Barry  v.  Goodman,  2  Mees. 
&  W.  768. 

(/)  Doe  dem.  Wheble  v.  Fuller, 
1  Tyr.  &  Gr.  17. 
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SECTION  II. 

OF   LEASES   BY   PERSONS   ENABLED   OR   RESTRAINED  BY 

STATUTE. 


Enabling  and 

disabling 

itatutes. 


how  expound- 
ed. 


"  Lands  usual- 
ly letten." 


The  persons  enabled  and  restrained  by  the  several  statutes 
passed  for  that  purpose  have  been  already  described.  It 
remains  here  to  consider  the  form  of  leases  made  by  these 
several  parties. 

It  will  be  necessary  in  the  first  instance  to  become  ac- 
quainted with  the  meaning  which  is  to  be  affixed  to  parti- 
cular expressions  in  these  statutes. 

I.  In  the  first  place,  by  the  words  of  the  statute  2li  Hen. 
VIII.  c.  28,  ''  the  act  shall  not  extend  to  any  lease  of  any 
manors,  lands,  tenements,  or  hereditaments,  which  have  not 
most  commonly  been  letten  to  farm,  or  occupied  by  the 
farmers,  for  the  space  of  twenty  years  next  before  such  lease 
thereof  made." 


Upon  this  clause  of  the  statute  Lord  Coke  observes, 
*^  that  if  the  land  have  been  let  for  eleven  years  at  one  or 
several  times  within  those  twenty  years,  it  is  sufficient.**  (n) 

But  where  waste  land  belonging  to  a  vicarage,  and  which 
had  remained  uninclosed  and  useless,  from  the  inability  of 
the  vicars  to  incur  the  expense  of  inclosure,  was  let  (having 
never  been  letten  before)  by  the  incumbent,  with  the  con- 
firmation of  the  patron  and  ordinary  to  J.  S.  for  three  lives; 
J.  S.  undertaking  to  reclaim  the  land,  and  to  pay  a  rack- 
rent,  which  was  the  most  that  could  be  obtained :  it  was 


(n)  Co.  Lit.  44-  h. — ^And  see  Mal- 
let V.  Mallet,  Cro.  Eliz.  707.  In 
the  case  of  Pexnble  v.  Sterne,  cited 


in  the  next  page.  Lord  Coke's  doc- 
trine is  denied. 
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held  that  this  lease  was  not  binding  upon  the  incumbent*s 
successor,  (o) 

Efery  species  of  demise  for  lives,  years,  or  at  will,  whether 
granted  by  deed  or  parol,  by  copy  of  court-roll,  or  covenant 
to  stand  seised,  will  be  a  sufficient  letting  to  farm  within 
the  statute ;  provided  such  letting  have  been  made  by  per- 
sons seised  of  an  estate  of  inheritance ;  and  not  by  guardian 
m  chivalry,  tenant  by  the  curtesy,  tenant  in  dower,  or  the 
fike.  {p) 

Whether  or  not  it  was  necessary  that  the  lands  should 
have  been  let  within  twenty  years,  was  a  question  which  on 
one  occasion  divided  the  bench. — The  archbishop  of  York 
io  1604  made  a  lease  which  was  surrendered  in  1630;  and 
the  lands  remained  unlet  until  1662,  when  the  archbishop 
made  a  lease  to  the  lessor  of  the  plaintiff  and  died.  His 
successor  entered  and  let  to  the  defendant ;  and  the  question 
was,  whether  these  lands,  not  having  been  let  since  1630, 
could  be  leased  again.  Keeling,  C.  J.,  and  Tioisdeti,  J., 
held  that  they  might.  But  Moreton,  J.,  and  Wyndham^  J., 
held  the  contrary.  No  judgment  was,  therefore,  given  at 
that  time :  but  Moreton^  J.,  dying,  judgment  was  given  for 
the  plaintiff;  {q)  which  appears  to  have  been  acquiesced  in.(r) 

Secondly,  copyhold  lands  are  not  within  the  enabling  or  Copyholds  not 
disabling  statutes ;   because  these  statutes  affect  only  such  statutes, 
lands  as  are   grantable  by   deed;    whereas  copyholds  are 
demisable  by  surrender  according  to  the  custom  of  the 

manor  {$) 


(o)  Doe  dem.  Tennyson  v.  Lord 
Yaibofougb,  1  Bing.  24. 

{p)  Co.  lit.  44.  h.  Anon.  Dyer, 
271.  h,  pi.  28.  Dean  and  Chapter  of 
Worce«ter*t  case,  6  Rep.  37.  Baugh 
r.  Haynes,  Cro.  Jac.  76.  Right 
dem.  Basset  o.  Thomas,  Burr.  144 1 . 

iq)  Pemble  «.  Sterne,  Sir  T. 
Raym.  165.    S.  C.  1  Lev.  212.    2 


Keb.  213.  1  Sid.  416.  The  latter 
reporter  is  careful  to  mention  that 
the  plaintiff  was  the  lessee  of  Jus- 
tice Twisden's  brother. 

Cr)  Vide  Bac.  Abr.  (£)  2.  Rule  6. 

(«)  Rowden  o.  Malster,  Cro.  Car. 
44.  Bac.  Abr.  L&ues,  (E)  2.  Rule 
5.    Gilb.  Ten.  179>  186. 
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**  Twenty  one 

} rears  or  three 
ives.'* 


II.  The  leases  to  be  made  under  these  statutes  are 
limited  to  the  term  of  twenty-one  years  or  three  lives ;  by 
the  statute  32  Hen.  VIII.  c.  28,  from  the  day  of  the 
making :  and  by  the  statutes  1  Eliz.  c.  19^  and  13  Eliz.  c.  10, 
from  the  making.  (/)  But  a  lease  of  houses  under  the  statute 
14  Eliz.  c.  lly  may  commence  from  a  future  day;  because 
that  statute  is  silent  as  to  the  commencement ;  and  merely 
requires  that  the  lease  should  not  exceed  the  time  thereby 
limited,  {u) 


Commence-  In  BacorCs  Abridgment^  (u>)  it  is  stated  if  tenant  in  tail 

under  32  Hen.  make  a  lease  for  twenty  years,  rendering  the  usual  rent, 

habendum  from  Michaelmas  next  ensuing,  this  seems  a 
good  lease,  although  it  did  not  begin  from  the  making  of 
the  lease,  according  to  the  proviso,  3S  Hen.  VIII.  c.  S8, 
for  the  intent  of  the  statute  was  only  that  the  lease 
should  not  exceed  the  number  of  twenty-one  years  from 
the  making;  and  reference  is  made  to  a  case  in  Dyer, (;i) 
in  which  it  appears,  the  judges  were  divided  on  the  point,  and 
the  reports  adds  Ideo  qwsre.  In  a  note  to  that  case,  Thomp- 
son y.  Traffrd^s  case^iy)  is  quoted  as  a  judgment  by  the 
whole  Court,  that  the  lease  was  a  good  lease  warranted  by 
the  statute,  notwithstanding  that  Lord  Coke  lays  it  down 
as  one  of  hb  rules,  that  leases  upon  that  statute  are  not  good 
if  they  do  not  commence  from  the  day  of  the  making.  The 
view  taken  in  Bacon's  Abridgment  has  been  adopted  in 
Woodfall.  In  the  seventh  edition,  the  quotation  from  Bacon's 
Abridgment  is  stated  in  full ;  («)  in  the  eighth  edition  it  is 
merely  stated  that  such  a  lease  seems  to  be  good,  (a) 


(0  Where  a  lease  for  years  by  a 
prebendary  was  made  to  commence 
"  from  the  day  of  the  date/'  it  was 
held  !by  Treby,  C.  J.,  against  the 
rest  of  the  court,  that  it  was  void 
wider  the  statute  13  Eliz.  c.  10; 
because  the  expression  "  from  the 
day  of  the  date,"  excluded  the  day 
upon  which  the  lease  was  made; 
so  that  the  lease  was  in  reversion, 
and  did  not  begin  *'  from  the  mak- 


ing." Hatter  v.  Ash,  3  Lev.  438. 
S.  C.  Ld.  Raym.  84.  As  to  the 
distinction  between  "from  the 
date"  and  **  from  the  day  of  the 
date,"  videst^tra, 

(«)  Thompson  v.Trafibrd,  Poph.  8. 

(w)  4  Vol.  33. 

(«)  P.  246. 

Cy)  Vide3tqi»ra. 

(t)  P.  56. 

(«i)  P.  133. 
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ItwiD,  howeTer,  be  observed,  that  the  case  of  Thompson  t. 
Traffard^  was  as  above  remarked,  a  question  on  a  lease  under 
tbel4Eliz.c.  11,  which  is  silent  as  to  the  commencement 
of  the  lease,  and  therefore  is  in  fact  no  authority  on  the 
point  The  better  construction  of  the  statute  appears  to 
be  with  Lord  Coke,  although  if  the  demise  should  be 
immedUUef  so  as  to  take  effect  in  interest  from  the  day  of  the 
date,  but  the  computation  of  the  term  should  be  from  a 
fiiture  day ;  this  might,  perhaps,  be  upheld  if  the  entire  term, 
counted  from  the  day  of  the  making,  did  not  exceed  twenty-^ 
one  years.  It  is,  however,  most  prudent  to  make  the  lease 
in  the  form  recommended  by  Lord  Coke,  although  if  ne-> 
cessary  the  reasoning  above  suggested  might,  if  applicable, 
be  resorted  to  in  order  to  maintain  the  lease. 

The  lease  must  be  for  three  lives  or  for  twenty-one  years  \ 
it  cannot  be  for  three  lives  and  twenty-one  years :  (&)  nor 
can  it  be  for  a  greater  number  than  twenty-one  years  deter- 
minable upon  three  lives,  (c) 


ih)  Co.  Lit.  44.  b. 

(c)  Vide  Whitlock'8  case,  8  Rep. 
7o.  6.  Tliat  case  turned  Upon  the 
constraction  of  a  power  to  make 
leases;  and  a  diatinction  was  there 
taken  between  a  power  to  make 
Jesses  for  any  term  not  exceeding 
three  livet  or  twenty- one  years,  and 
s  power  to  make  leases  for  twenty- 
ODe  years  or  three  lives.  In  the  lat- 
ter isatanee  it  was  agreed  that  a 
Isase  for  a  greater  number  of  y  eara 
tlan  twenty-one,  though  determin- 
able on  three  lives,  would  clearly 
exceed  the  express  worda  of  the 
power;  hot  in  the  former,  that  a 
leaae  for  ninety-nine  years  deter- 
minable on  three  lives,  would 
be  good :  because  it  would  not  ex- 
ceed three  lives.  Upon  the  differ- 
ence of  expressions  used  by  the  en- 
abling and  disabling  statutes,  and 
from  the  case  of  Smith  «.  Trinder, 
Cfd.  Car.  32,  where  a  lease  hy  a 


hushand  seised  ^otfi^ty  with  his  wife 
for  sixty  years  determinahle  with 
their  lives,  was  holden  good  upon 
an  ohjection  wholly  unconnected 
with  the  point  in  question,  (that 
particular  point  not  having  heen 
then  agitated)  the  learned  author 
of  the  article  "Leaset/'  in  Bacon's 
Abridgment,  infers  that,  though 
under  the  statutes  1  £liz.  c.  19» 
and  13  Eliz.  c.  10,  a  lease  for 
ninety-nine  years,  determinahle 
upon  three  Uvea,  would  be  bad; 
such  a  lease  would  be  good  under 
the  stotute  32  Hen.  VIII.  c.  28. 
In  Glanville  o.  Payne,  2  Atk.  40, 
it  is,  however,  reported  that  the 
Lord  Chancellor  Hardwicke  laid  it 
down  as  a  rule,  that  the  statute  32 
Hen.  VIII.  c.  28,  s.  2,  gives  a  te- 
nant in  tail  power  only  to  make 
leases  for  three  lives  absolutely; 
and  "  not  for  ninety-nine  years  de« 
terminable  upon  tiireo  lives;*'  a 
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A  lease  to  A.  B.  and  C.  for  their  lives  is  good,  (rf)  But  a 
lease  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C 
for  life,  would  it  seems  be  bad.  {e) 

It  is  not  necessary  that  the  lessee  should  be  one  of  the 
lives ;  therefore  a  lease  to  A.  for  the  lives  of  B.  C.  and  D. 
is  good  within  the  statutes.  (/) 

If  a  bishop  make  a  lease  for  four  lives,  and  one  of  the 
lives  die  during  the  life  of  the  bishop,  so  that  at  his  death 
there  be  only  three  lives  in  being,  still  the  lease  will  be  void 
against  the  successor;  for,  being  void  at  its  origin,  no 
subsequent  event  can  make  it  valid,  {g) 

A  lease  for  less  than  twenty-one  years  will  be  good  under 
the  statutes.  {K) 

The  further  restrictions  imposed  by  the  6  &  7  Wm.  IV. 
c.  20,  before  noticed,  must  also  be  observed  in  the  renewal  of 
church  leases,  i?f«.,  that  where  a  lease  has  been  granted  for 
two  or  more  lives,  no  renewed  lease  shall  be  granted  until  one 
or  more  of  such  lives  have  dropped,  and  then  only  so  as  to 
supply  the  lives  for  which  the  lease  was  originally  granted. 
If  the  lease  has  been  granted  for  years,  no  renewed  lease  is 
to  be  granted  until  the  determination  of  the  number  of  years 
following  (that  is)  if  for  forty  years  until  the  expiration  of 
fourteen ;  if  for  thirty  years,  until  ten ;  or  if  for  twenty,  until 
seven ;  and  if  granted  for  years,  no  renewal  shall  be  made 
for  lives. 

But  if  there  has  been  a  practice  to  renew  at  shorter 

rule  of  course  not  restricted  to  te-  96.  S.  C.  HetL  22. 

nant  in  tail^  but  extending  to  all  (/)  Dean  and  Chapter  of  Wor- 

persons  comprised  within  that  sta-  cester's  case,  6  Bep.  3/.    Bangh 

tute.     Vide  Thredneedle  v.  Ljme-  v.  Haynes,  vb,  mp. 

ham,  3  Keb.  696.  {g)  Bishop  of  Salisbury's  cu^ 

{d)  Baugh  9.  Haynes,  Cro.  Jac.  10  Rep.  62. 

76.  (A)  Garter  «.  Claycole,  1  Leon. 

(«)  Owen  V,  Apprees,  Cro.  Car.  308. 
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periods  than  fourteen,  ten,  and  seven ;  then  the  renewal  may 
be  made  conformably  to  such  [practice^  with  such  consent  as 
in  the  act  mentioned. 

III.  An  annual  rent  must  be  reserved  not  less  than  has  "  U^^^'  ^^^*' 
been  annually  reserved  within  twenty  years  next  before  the 
nuddng  of  the  lease,  (t) 

TYhere,  therefore,  a  lease  was  made  by  a  college  merely  to  try 
a  tide,  and  no  rent  was  reserved,  the  lease  was  held  void,  {k) 

If  the  ancient  rent  were  10/.  per  annum^  and  a  bishop  make 
a  lease  reserving  5/.  during  his  life,  and  10/.  to  his  successor, 
the  lease  is  still  void.  (Q 

Where  several  rents  had  been  reserved  within  twenty 
yean  upon  several  leases  of  the  same  premises,  as  upon  the 
first  5L,  upon  the  second  20/.,  upon  the  last  40/.,  it  was  held 
that  the  last  was  the  rent  within  the  statute,  which  was  to 
govern  the  new  leases ;  for  the  rent  which  had  been  altered 
could  not  be  called  the  accustomed  renU  (m) 

Where,  besides  the  annual  rent,  something  else  not  annual, 
bat  casual,  has  been  accustomably  reserved,  as  a  heriot  upon 
the  death  of  the  tenant,  the  lease  will  not  be  avoided  by 
the  omission  of  such  casual  thing,  provided  the  rent  itself 
be  properly  reserved,  (it)  And  so  where  a  former  lease  had 
been  made,  reserving  the  running  of  a  colt,  and  rendering  rent, 
and  a  new  lease  was  made  rendering  the  same  rent,  without 
reserving  the  running  of  a  colt,  it  was  adjudged  good,  (o) 

A  precentor  of  St.  Paul's  made  a  lease  of  lands,  the  an- 

(t)  Bishop  of  Hereford  v.  Scory^  325. 

Cro.  Elix.  874.  (»)  Dean  and  Chapter  of  Wor- 

(ir)  Carter  v.  Claycole,  Moore,  cester's  case,  6  Rep.  3/.   Baugh  v. 

593.  Haynes,  Cro.  Jac.  76.   See  Ensden 

(0  Ld.  Moon^oy's  case,  6  Rep.  o.  Denny,  Palm.  106. 

6.  ft.  (o)  Ibid,  Co.  Lit.  44.  ft.  n.(6). 

(n)  Morriceo.  AntrobuB,  Hardr. 
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cient  rent  whereof  was  40/.  and  two  capons,  and  reserved 
only  the  40/.«  but  took  a  covenant  from  the  lessee  to  pay 
yearly  over  and  above  the  40/,  two  capons  or  6*.  Sd. ;  it  was 
held  that  this  was  such  a  covenant  as  amounted  to  a  reser- 
vation, and  that  therefore  the  lease  was  good  against  the 
successor,  {p) 

Where  twenty  acres  of  land  have  been  usually  let,  and  a 
lease  is  made  of  those  twenty  and  of  another  acre,  which  has 
not  been  usually  let,  reserving  the  accustomed  yearly  rent 
and  so  much  more  as  even  exceeds  the  value  of  the  other 
acrei  this  lease  is  not  warranted  by  the  statute ;  because  part 
of  it  lias  not  been  accustomably  let,  and  the  rent  is  reserved 
out  of  the  whole,  {q) 

So,  if  tenant  in  tail,  or  a  spiritual  person  in  right  of  his 
church,  seised  of  a  manor,  whereof  the  copyholds  and  ser^ 
vices  have  not  usually  been  let,  but  only  the  freehold  de- 
mesnes, make  a  lease  of  the  whole  manor,  reserving  such 
entire  sum  as  amounts  to  the  accustomed  rent,  this  lease 
will  not  bind  the  issue  or  successor,  (r) 

A  prebend,  usually  let,  with  the  exception  of  all  crab-treesi 
at  17/.  per  annumt  was  let  for  three  lives  at  that  rent,  without 
the  exception :  it  was  resolved  that  the  lease  was  void  as 
against  the  successor;  because,  as  the  exception  of  the  trees 
included  the  soil  itself,  {s)  more  than  had  been  accustomably 
let  would  pass  to  the  lessee,  and  the  rent  could  not  therefore 
be  said  to  be  the  accustomed  rent*  (/) 

More  may  be  More  than  the  accustomed  rent  may  be  reserved;  (s) 
therefore,  where  a  bbhop  seised  of  two  manors  in  right  of 
his  bishopric,  which  had  been  usually  let  for  60/.  per  anrnm^ 
made  a  lease  for  twenty-one  years  of  one  of  the  manors  re- 

{p)  Morrice  v.  Antrobns,  tupra,  («)  Swpra. 

(9)   Lord    Mountjoy'a    case,    5  (0  Smith  «.  Bole,  Cio.  Jse.  45S. 

Rep.  4.  S.  C.  3  Bulst.  290. 

(r)  See  4  Bac.  Abr.  84,  and  Tan-  (»)  Co.  Lit.  44.  b, 
field  9.  Rofl^rs,  Cro.  Elis.  240.  Ji|/ro. 
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tetmg  the  whole  renty  it  was  bolden  upon  error  from  the 
King's  Bench  that  this  was  a  good  lease;  for  the  statute 
I  Eliz.  c  19,  s«  69  says  that  the  old  accustomed  rent,  or  more, 
shall  be  reserved*  ip) 

It  is  laid  down  by  Lord  Coke  that,  under  the  enabling  B«nt  pro  mid. 
statute,  a  lease  of  part  of  the  land  accustomably  let,  reserv- 
ing a  rent  pro  ratd^  or  more,  will  be  good,  it  being  in  sub- 
stance the  aocustomable  rent,  {w)  The  contrary,  however, 
has  been  held ;  {x)  and,  according  to  the  preamble  of  the 
statute  of  the  39  and  40  Geo.  III.  c.  41,  {tf)  doubts  existed 
upon  this  doctrine,  as  far  as  related  to  the  leases  of  ec- 
clesiastical persons,  to  remove  which  that  statute  was 
passed :  so  that  Lord  Coke*s  doctrine  is  now  undeniable  as 
apphed  to  those  particular  leases.  But  as  the  statute  is 
perfecdy  sOent  as  to  the  leases  of  tenant  in  tail,  and  of  hus- 
band srised  jure  uxorisy  any  doubts  which  may  have  existed 
upon  the  words  of  the  enabling  statute  still  apply  to  the 
leases  of  these  parties.  Nor  does  the  statute  afiect  leases, 
onder  one  demise  at  a  joint  rent,  of  two  or  more  farms 
usually  let  separately  at  separate  rents,  the  joint  rent  being 
equal  to,  or  exceeding,  the  amount  of  the  former  several 
rents.  Such  a  lease,  accordmg  to  the  opinion  of  the  whole 
Court  in  Lord  Mountjoy*s  case,  would  be  bad.  (ar) 

If  the  accustomable  rent  has  been  reserved  yearly,  pay- 
able at  the  four  quarterly  feasts,  it  may  nevertheless  be  re- 
served upon  the  new  lease  payable  yearly  at  one  particular 

time,  (a) 

Iftbe  old  rent  were  reserved  in  any  particular  form,  the 
oew  rent  should  be  reserved  in  like  manner.     Therefore,  it 

(p)  Threadneedle  o.  Lynham,  1  (y)  Supra^  p.  49. 

Mod.  203.    S.  C.  2  Mod.  57.    3  (^)  6  Rep.  5.  5.,  and  see  Smith 

Keb.  192,  595.     PoUexf.  176.    1  o.  Trinder,  Cro.  Car.  23,  and  Orby 

Preem.  92,  179.  v*  Lord  Mohan,  3  Ch.  Rep.  75. 

(»)  Co.  lit.  44.  h,  Sugden  on  Powers. 

(')  Lord  Mountjoy'fl  case,  5  Rep.  (a)  Co.  lit.  44.  5.     Dean  and 

5-6.,  and  Owen  o.  Apprees,  Cro.  Chapter  of  Worcester's  case,  6  Rep. 

Car.  94.  38.  Cook  t).  Younger,  Cro.  Car.  17. 
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is  said  that  if  the  old  rent  were  payable  in  gold,  and  the 
new  be  reserved  in  silver,  the  lease  will  be  bad ;  bat  that  if 
by  the  old  lease  a  quarter  of  com  were  reserved,  a  reserva^ 
tion  in  the  new  lease  of  eight  bushels  will  be  good.  (6) 

Surrender  of  Lastly,  if  there  be  an  old  lease  in  being,  it  must  be  surren- 
dered, or  must  have  expired,  or  have  been  determined,  within 
a  certain  time  after  the  making  of  the  new  lease ;  if  the  new 
lease  be  made  under  the  statute  of  32  Hen.  VIII.  c.  28,  within 
one  year,  if  under  the  statute  13  Elis.  c.  10,  within  three 
years,  next  after  the  making  thereof,  (c)  The  surrender  must 
be  absolute ;  and  not  such  a  conditional  surrender,  as  may 
enable  the  parties  again  to  set  up  the  old  leases  by  breach 
of  the  condition,  {d)  But  where  the  tenant  of  a  pre- 
bendary surrendered  hb  lease,  upon  condition  that  the  pre- 
bendary would  grant  him  a  new  lease,  which  he  accordingly 
did,  the  Court  held  that  this  was  a  good  surrender  within 
the  statute,  to  make  the  lease  binding  upon  the  successor,  (f) 
It  seems,  indeed,  marvellous  that  this  should  ever  have  been 
questioned;  because,  supposing  the  conditional  surrender 
m  fact  to  have  been  bad,  the  acceptance  of  the  new  lease, 
by  the  lessee  of  the  old  one,  would  have  operated  as  a 
surrender  in  law,  and  the  terms  of  the  statute  would  have 
been  thus  complied  with  ;^t  being  settled  that  a  surrender 
in  law,  by  taking  a  new  lease  to  commence  either  in, 
pr^esenii  or  in  futuro,  is  a  good  surrender  witiiin  these 
statutes.  (/) 

The  vesting  of  the  term  granted  by  the  old  lease  in  the 
lessee  under  the  new  one  within  three  years  from  the  making 
of  the  latter,  will  be  a  sufficient  surrender  within  the  statutes : 
for  where  a  lease  had  been  made  by  the  warden,  &c,  of  an 
hospital  to  A.  for  years,  and  A.  made  an  assignment  to  B. 

(6)   Lord  Mountjoy's  case,  ii6.  2154. 

9up,    Leases  by  goyemors  of  col-  (e)  18  Elis.  c.  11. 

leges  in  Ireland  must,  under  the  (d)  Co.  Lit.  44.  b.  Ekner*s  case* 

Irish  act  10  &  1 1  Car.  I.  c.  3,  s.  2,  5  Rep.  3. 

reserve   more  than  a    moiety   of  .  (e)  Wilson  dem.  Eyre  v*  Gaiter^ 

tlie  true  value,  at  the  peril  of  the  Str.  1201. 

lessee.    Clements  o.  Waller,  Burr.  (/)  Poph.  nb.  sup. 
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upon  trust  as  to  four  undivided  sixth  parts  for  C,  and  as  to 
another  sixth  part  for  D.y  and  as  to  the  remaining  undi- 
vided sixth  part  for  E.,  the  interest  of  D.  was  afterwards 
assigned  to  C,  who  became  possessed  in  equity  of  five-sixths, 
the  hospital  then  made  a  new  lease  to  C,  in  consideration 
(as  was  alleged)  of  a  surrender  of  the  first  lease.  At  this 
time  there  was  considerably  more  than  three  years  of  the 
first  lease  to  run.  After  this,  C.  obtained  an  assignment  (rom 
E.  of  his  equitable  sixth  part,  and  being  then  possessed  of 
the  entire  beneficial  interest,  he  took  an  assignment  from  B« 
of  the  legal  interest  in  the  first  lease,  within  the  space  of 
three  years  /rom  the  making  of  the  second  lease.  The 
Court  of  King's  Bench  certified  to  the  vice-chanceller,  that 
the  successors  were  bound  by  the  second  lease,  (g) 

The  necessity  of  the  old  lease  being  surrendered  or 
expired  applies  not  only  to  the  cases  where  a  new  lease  b 
made  by  corporations  sole  (other  than  bishops)  with  the 
confirmation  of  those  whom  the  law  requires,  and  where  it 
is  made  by  a  corporation  aggregate  which  requires  no  con- 
firmation, but  also  to  the  cases  where  bishops  and  the 
other  corporations  sole  empowered  by  the  statute  82  Hen. 
Vm.  make  new  leases  without  the  confirmation  of  any 
other  person,  (h) 

This  enactment  for  surrendering  the  former  lease  has  orconcarrent 
been  evaded  by  the  invention  of  concurrent  leases,  which,    ^' 
though  contrary  to  the  spirit  of  the  several  statutes  when 
taken  together,  have  nevertheless  been  held  good. 

Thus  if  a  bishop  make  a  lease  for  twenty-one  years  pur- 
niant  to  the  statute  32  Hen.  VIII.  c.  28,  and  within  four 
or  five  years  afterwards  make  a  new  lease  to  another  for 
twenty-one  years,  to  begin  from  the  making,  &c.,  this  second 
lease,  if  it  be  confirmed  by  the  dean  and  chapter,  and  be  not 
contrary  to  the  provisions  of  the  statute  1  Eliz.  c.  19,  s.  5, 
is  good  as  a  concurrent  lease.    For  1,  though  it  would  be 

{$)  Gnmbren  v.  Roper,  3  B.  &         (A)  Bac.   Abr.    Leases,   (E)   2. 
A.  711.  Kule  3. 
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void  wiihin  the  statute  SSt  Hen.  VIII*  because  the  first  lease 
had  not  been  surrendered  or  expired  within  a  year  after  the 
making :  yet  being  confirmed  by  the  dean  and  chapter ^  it  re- 
mains a  good  lease  at  common  law,  and  not  being  contrary  to 
the  statute  1  Eliz.  c.  19,  will  bind  the  successor,  (i) 

But  after  a  lease  for  yearsi  a  bishop  could  not  make  t 
lease  for  lives  to  be  good  by  way  of  concurrent  lease, 
though  confirmed  by  the  dean  and  chapter ;  nor  after  a  lease 
for  lives,  could  he  make  a  lease  for  even  twenty-one  years 
with  confirmation.  For  this  is  said  to  be  contrary  to  the 
exception  in  the  stat.  1  Eliz«  c.  19,  which  is  the  diquncttve 
for  three  lives  or  twenty-one  years.  A  concurrent  lease 
would,  therefore,  only  be  good  where  both  were  for  years,  so 
that  the  determination  of  the  first  and  commencement  of  the 
second  might  be  ascertained  immediately  upon  the  making. 

The  statute  of  the  6  &  7  Wm.  IV.  c.  SO,  before  mentioned, 
has  also  placed  a  restriction  on  these  concurrent  leases,  by 
enacting,  that  no  concurrent  lease  shall  be  granted  until  seven 
years  of  the  prior  lease  for  tweiity-K>ne  years  shall  have 
expired. 

Of  such  houses  and  so  much  land  as  by  the  statute  14  Elis. 
c.  11,  ecclesiastical  persons  may  let  for  forty  years  no  con- 
current lease  or  lease  in  reversion  could  be  made,  because 
that  statute  expressly  forbids  leases  in  reversion;  and  the 
statute  18  Elis.  c.  1 1,  relates  only  to  the  statute  13  Eliz.  c.  10, 
as  before  observed. 

Therefore,  where  it  was  found  upon  a  special  verdict, 
that  the  dean  and  chapter  of  St.  Paul's  made  a  lease  for 
forty  years  of  a  house  in  London^  to  begin  in  prmsenH^  there 
being  then  ten  years  of  a  former  lease  to  a  stranger  to  come, 

(t)  Fox  o.  Collier,.  Moore»  107.  ihoiity,  if  the  concnTFe&t  lease  bt 
S.  C.  1  And.  65.  Lepor  v.  Wroth,  confirmed  in  the  vacation  of  thebi- 
1  Leon.  38.  But  the  confirmation  shopric,  it  is  good  enough.  Grind- 
must  be  in  the  Ufi^time  of  the  bi-  all's  case,  4  Leon.  73,  and  see 
shop ;  though  according  to  Que  au-  Sugden  on  Powers. 
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the  Court  held  this  lease  void  by  the  statute  13  Eliz.  c.  10, 
and  not  warranted  by  the  statute  14  Eliz.  c.  11 ;  for  the 
second  lease  was  a  lease  in  reversion,  {k) 

But  a  lease  by  a  vicar  confirmed  by  patron  and  ordinary  of 
messuages  and  lands  within  the  intent  of  the  14  Eliz.,  but 
not  in  compliance  with  the  regulations  of  that  statute,  has 
been  held  to  be  good  within  the  IS  Eliz.  and  18  Eliz.,  as  if 
sQcb  a  lease  be  made  by  a  vicar  for  twenty-one  years,  within 
the  last  three  years  of  an  existing  lease  of  forty  years,(/) 

Subject  to  the  foregoing  constructions  upon  the  particular  Fonnofleue, 

^    ,  I    11  1  •  1         1       1*  ^y  tenant  ii 

expressions  of  the  statutes,  we  shall  proceed  to  consider  the  tail, 
form  of  leases  to  be  made  by  the  persons  affected  thereby. 

And,  I.  Of  the  leases  of  tenant  in  tail,  made  under  the 
statute  Si  Hen.  VIII.  c.  S8,  so  as  to  bind  the  issue,  but  not 
those  in  remainder  or  reversion. 


I.  The  lease  must  be  by  deed  indented,  (m)  and  be  of 
lands,  tenements,  or  hereditaments,  whereout  a  rent  by  law 
may  be  issuing,  and  not  of  things  which  lie  in  grant,  (it) 

S.  HabetuhuH  for  a  period  not  exceeding  three  lives,  or 
twenty-one  years,  (but  not  for  both)  from  the  day  of  the 
making.  It  may  of  course  be  for  a  less  term  or  fewer  lives, 
but  not  for  a  term  exceeding  twenty*one  years,  determinable 
on  lives :  (o)  it  is  doubtful  whether  the  commencement  of 
the  term,  may  be  in  futurOf  although  the  expiration  of 


(i^)  Hunt  V.  Singleton,  Cro.  Eliz. 
564.  See  also  Dean  and  Chapter 
of  Westmintter'a  case.  Cart.  9. 
^ly  V.  Mnnne,  3  Keb.  46,  107> 
193.  S.  C.  (Bayly  v.  Munday)  2 
LcT.  61.  S.  C.  (Bayly  v.  Murin)  1 
Ventr.  246. 

(0  Vivian  v.  Blomberg,  3  Bing. 
N.  S.  311.     7  Sim.  548,  et  vide 

(a)  The  indenting  of  the  deed 
being  mere  matter  of  form  may  be 


done  even  in  Court;  so  that  no  ob- 
jection can  be  taken  to  the  omia- 
aion  of  this  point.  Bac.  Abr. 
IiMMf  (E)  2.  n.  Vide  Co.  Lit. 
143.  b»  Ibid.  229.  a.  Frampton 
V.  Stiles,  Cro.  Eliz.  472.  S.  C.  5 
Rep.  21.  3  Lev.  438.  Cro.  Jac. 
94,  458. 

(»)  Co.  Lit.  44.  b. 

(o)  Elmer's  case,  5  Co.  2.  Co. 
Lit  44.  b.  GlanviUe  v.  Payne,  3 
Atk.  40. 
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the  term  is  not  beyond  the  limits  of  the  statutes  from  the 
making,  (p) 

S.  Reddendum^  not  less  than  the  yearly  rent  reserved  for 
any  eleven  years  at  one  time  within  twenty  years  before  the 
making  of  the  lease*  It  may  be  pro  raiA^  and  the  ancient 
copyhold  rent  will,  it  seems,  answer  the  description  of  the 
accustomed  rent  (  q) 

4.  The  lessee  must  not  be  dispunishable  of  waste,  (r) 

5.  Old  leases  must  expire  or  be  surrendered  within  one 
year  from  the  making  of  the  new  lease,  and  the  surrender 
must  be  absolute  and  not  conditional*  (s)  There  must  not  be 
a  double  or  concurrent  lease  in  being  at  one  time,  (i) 

3.  By  husband       u,  Leascs  made  by  husband  and  wife,  of  lands  held  by 

jur»  uxoru, 

the  husband  jure  uxoris,  or  by  the  husband,  of  land  held 
jointly  with  his  wife,  must  conform  to  the  provisions  of  the 
statute  already  detailed,  in  order  to  be  binding  upon  the  wife 
and  children  after  the  death  of  the  husband.  Where  the 
lease  is  made  of  lands  of  which  the  husband  is  seised ^e 
uxoris,  she  must  join  in  the  execution  of  the  lease,  and  the 
rent  must  be  reserved  to  the  husband  and  wife;  but  the 
proviso  in  the  statute  to  this  effect  does  not  extend  to  caaei 
where  the  lease  is  of  lands  of  which  the  husband  is  seised 
jointly  with  his  wife ;  there  the  sole  execution  of  the  husband 
is  sufficient  (//) 

Since  the  facilities  afforded  by  the  3  &  4  Wm.  IV .  c.  74, 
both  in  respect  of  the  estates  of  tenants  in  tail  and  married 
women,  the  statute  of  the  S2  Hen*  VIII.  need  be  rarely 
resorted  to  in  support  of  leases  by  tenant  in  tail,  and  husband 
and  wife,  except  in  cases  where  the  provisions  of  the  former 
statute  have  not  been  complied  with. 

(p^  Thompson  v.Trafford,Poph.  8.  (r)  Co.  lit  44.  b. 

iq)  Co.  Lit.  44.  b.    MooDtjoy's  («)  Elmer's  case,  5  Co. 

case*  5  Co.  6.    Banks  v   Brown,  (0  Co.  Lit.  44  b, 

Moore,  759.  ('0  Smith  «.  Triader,  Cro.Car.22 
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III.  All  spiritual  persons  (except  parsons  and  vicars)  may  3.  By  ecciesi. 
make  leases  wiihaui  confirmation,  provided  they  conform  to  "***^*  p««on8. 
the  enabling  statute  of  the  32  Hen.  VIII.     Parsons  and 
Tican,  and  all  other  spiritual  persons,  may  make  leases  wUh 
confirmation,  and  independent  of  the  enabling  statutCi  but 
must  conform  to  the  disabling  statutes. 

In  the  first  place,  therefore,  all  spiritual  persons  intending  Under  stat. 
to  take  advantage  of  the  enabling  statute,  and  to  make  leases  c.  28? 
without  confirmation,  must  bring  themselves  within  the 
provisions  of  that  statute,  and  adopt  the  same  forms  as  are 
prescribed  for  the  leases  of  tenant  in  tail,  reserving  the  rent 
to  them  and  their  successors,  instead  of  to  them  and  their 
heirs.  Their  leases  will  then  be  binding  upon  their  successors 
without  confirmation. 

But  if  the  leases  of  spiritual  persons  be  not  made  con-  Under  1  El». 
formably  to  the  statute  82  Hen.  VIII.,  (and  we  have  seen  that  £iu.  c.  10. 
the  leases  of  parsons  and  vicars  never  can,  nor  the  leases  of 
tenements  of  any  spiritual  person  which  have  not  been  let 
within  twenty  years  preceding   the  new  lease,)  then  the 
folbwing  forma  must  be  observed. 

K  The  lease  must  be  by  deed.  This  is  not  expressly 
enjoined  by  the  disabling  statutes :  but  it  is  laid  down  that 
in  this  respect  the  leases  made  under  these  statutes  must  take 
those  made  under  the  enabling  statute  as  their  pattern,  (ii) 

2.  Habendum  for  three  lives  or  twenty-one  years  from  the 
making;  (9)  excepting  leases  by  all  spiritual  persons  (other  than 
archbishops  and  bishops)  of  houses  in  cities  and  towns,  and 
the  lands  appurtenant,  which  may  be  leased  for  forty  years,  {w) 

S.  Reddendum,  not  less  than  the  old  accustomed  yearly 

rent,  (x) 

(s)  Co.  lit.  45.  a.     Morrice  9»  idsions  required  in  sucb  case,  ante^ 

Antrobos,  Hardr.  325.  p.  32i 
(v)  1  EUz.c.  19>  13  EliZ'  c.  10.  («)  1  Eliz.  c.  19,  13  Elis.  c.  10. 

(r)  14  Eliz.  c.  11.    See  the  pro- 
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4.  They  must  not  be  made  without  impeachment  of  waste; 
a  provision  which,  though  not  expressly  contained  in  the 
disabling  statutes,  is  still  required  by  the  equity  of  them,  (y) 

5.  Former  leases  of  the  same  lands  must  have  expired,  or 
be  surrendered  within  three  jewts  from  the  making  of  the 
new  lease.  («) 

Must  be  COD-         6.  The  lease  must  be  confirmed  by  the  proper  parties,  as 

at  common  law ;  because  the  restraining  statutes  authorise 
no  dispensation  of  this  ceremony. 

Leases  of  arch-  The  proper  parties  to  confirm  the  leases  of  archbishops  and 
bishops  how  bishops  are  their  respective  deans  and  chapters ;  (a)  and,  if 
coQhrmed.         ^  bishop  have  two  chapters,  his  lease  must  be  confirmed  by 

both.  (6)    The  dean  must  join  with  the  chapter,  and  the 
confirmation  of  the  sub-dean  will  not  be  suflBcient.  (c) 

Neither  will  the  confirmation  of  a  dean  in  eommendam  be 
sufficient:  but  if  a  dean  be  elected  bishop  of  another  diocese, 
and  before  consecration  obtain  a  dispensation  to  hold  his 
deanery  iii  eommendam,  his  old  title  remains,  and  his  confir- 
mation is  good,  {d) 

If  a  bishop  have  no  dean  and  chapter,  his  leases,  where 
confirmation  is  necessary,  must  be  confirmed  by  the  clergy 
of  his  diocese,  {e)  And  this  seems  to  be  the  proper  course, 
where  there  is  merely  a  dean  by  recipere  in  eommendam.  (/) 

Leases  by  pre-       Where  leases  are  made  by  prebendaries  or  archdeacons, 
bendaries,         g^Q     ^hg  bishop,  as  Well  as  the  dean  and  chapter  of  the 

archdeacons,  ^  *^'  ^  ^ 

&C.  how  con-    diocese,  must  confirm ;  for  the  bishop  being  the  patron  and 
ordinary  of  every  prebend,  if  they  be  merely  confirmed  by 

(y)  Dean  and  Chapter  of  Wor-  (c)  Bac.  Abr.  Leoset,  (6.)  2. 

ce«ter*8  case,  6  Rep.  37.  (cO  Evans   v.  Aacough,  Latch. 

(#)  18  Eliz.  c.  11.  233.  S.  G.     Sir  W.  Jonea»  158. 

(a)  Bishop  of  Salisbury'tt  case.  Palm.  460.    Noy,  94. 

10  Rep.  60.  (e)  Case  of  Proxies,  Dav.  1. 1  RoL 

(b)  Co.  Lit.  301.  a.    Anon.  Dyer,      Abr.  477. 1.  33. 

58.  b.  pi.  7.  (/)  Bac.  Abn  ii6.  st^. 
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the  dean  and  chapter,  they  will  not  bind  the  succeeding  pre- 
bendary or  archdeacon,  {g) 

The  proper  parties  to  confirm  the  lease  of  a  parson  or  vicar  Lewes  by  par- 
sons, or  vicars, 

are  the  patron  and  ordinary :  and  no  confirmation  is  necessary  howconfirnMd. 
b^  the  dean  and  chapter ;  for  they  have  nothing  to  do  with  what 
the  bishop  does  as  ordinary,  in  the  lifetime  of  the  bishop.  (A) 

But  if  the  bishop  be  patron  of  the  church  in  right  of  his 
bishopric,  and  also  ordinary,  then  the  dean  and  chapter 
most  likewise  confirm  the  leases  made  by  the  parson ;  be* 
cause  the  advowson  is  part  of  the  bishopric,  which  the 
bishop  cannot  charge  so  as  to  bind  his  successor  without  the 
concurrence  and  confirmation  of  the  dean  and  chapter.  {%) 

When  the  bishop,  being  both  patron  and  ordinary,  col- 
lates a  clerk,  who  makes  a  lease  which  is  confirmed  by  the 
bishop,  but  not  by  the  dean  and  chapter,  and  then  dies ;  and 
after  bis  death  the  bishop  collates  another  clerk,  the  new 
iocumbent  cannot  avoid  the  lease  of  his  predecessor ;  for  he 
comes  m  by  the  mere  collation  of  his  patron  and  ordinary, 
aod  must,  therefore,  be  bound  by  what  his  patron  and  ordi- 
nary have  done.  (K)  But,  after  the  death  of  the  bishop,  the 
new  bishop  or  his  incumbent  may  avoid  the  lease ;  but  not 
upon  his  translation  or  resignation,  (/) 

If  the  parsonage  or  vicarage  be  a  donative,  the  confirma- 
tion of  the  patron  alone  to  all  leases  made  by  the  parson  or 
^icar,  is  sufficient  to  bind  the  successor,  (m) 

If  there  be  a  patron  paramount,  as  well  as  an  immediate 
patron,  both  must  confirm ;  as  if  a  parson  be  patron  of  the 

{$)  Dyer,  61.  6.  pi.  30.    Cham-  ties  to  confirm  a  lease  of  rach  rec- 

pion's  case,  ibid.  106.  b.  pi.  21.  tory,  Gie  v.  Rider,  1  Sid.  75. 

Hodgeskina  v.  Tacker,  ibid.  240.  h.  (A)  Co.  lit.  300.  b. 

ti  nary.    Bat  where  a  rectory  in  (t)  Co.  Lit.  300.  b. 

the  dioceae  of  Exeter  had  been  an-  {b)  Anon.  Dyer,  356.  b,  pi.  42. 


oezed  by  royal  grant  to  a  prebend  Lancaster  v.  Lncas,  1  Leon.  235. 
of  Sonmi,  the  Court  held  that  the         (/)  Ibid. 
bithop  of  Sarvm  and  the  dean  and         (m)  1  Rol.  Abr.  481. 1.  48.   Bac. 

ci^apter  there,  were  the  proper  par-  Abr.  Leates,  (O.)  2. 
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Time  of  con- 
fit  mation  im- 
material; 


vicarage  of  the  same  church,  and  the  vicar  make  a  lease,  con- 
firmed by  the  parson  and  ordinary,  this  is  not  good  without 
the  confirmation  of  the  patron  of  the  rectory  also,  (it) 

When  a  parson  makes  a  lease  for  twenty-one  years,  and 
the  patron  confirms  the  lease  for  seven  years,  this  will  ope- 
rate as  a  confirmation  for  the  twenty-one.  (o) 

The  confirmation  must  always  be  proportionable  to  the 
quantity  of  estate  of  the  person  confirming.  Therefore  if 
the  patron  be  but  tenant  in  tail  or  tenant  for  life,  the  con- 
firmation win  bind  only  such  incumbents  as  come  into  the 
church  during  the  patron's  life.  And  so  if  the  patron  have 
only  a  conditional  estate,  and  he  confirm  the  parson's  leasci 
and  then  the  condition  be  broken,  this  defeats  the  confirma- 
tion, and  the  next  incumbent  will  not  be  bound  by  it.  {p) 

The  time  at  which  the  confirmation  is  made  is  immaterial,  so 
long  as  it  be  made  in  the  lifetime  of  the  parties  to  the  lease; 
and  it  may  be  before  as  well  as  after  the  making  of  the  lease.  (;) 


provided  it 
DO  daring  the 
life  of  the 
leaser. 


Therefore,  if  a  bishop  make  a  lease  for  twenty-one  years 
according  to  the  statutes,  and  afterwards  make  a  concurrent 
lease  for  years  of  the  same  land  to  another  and  then, 
before  any  confirmation  of  the  second  lease,  make  another  con- 
current lease  to  a  third  person,  which  is  immediately  confirmed, 
and  then  the  second  lease  is  also  confirmed,  the  second  lease 
shall  be  as  effectual  as  if  it  had  been  first  confirmed,  (r) 

The  lease,  however,  ought  to  be  confirmed  during  the 
life  and  incumbency  of  the  lessor ;  because  at  his  death,  re- 
signation, or  other  removal,  the  lease  becomes  void  for  want 
of  confirmation.  («)  But  if  a  parson  make  a  lease  which  b 
not  confirmed  by  the  patron  and  ordinary  then  in  being,  but 


(fi)  Bac.  Abr.  vb,  sup. 

(o)  Belford  v.  Foord,  Cro.  Eliz. 
447,  472.  S.  C.  5  Rep.  81.  Fits- 
William's  case.  Dyer,  52.  b.  Aoon. 
ibid.  338.  b,  pi.  43. 

(p)  Co.  lit.  300.  6. 


(9)  Ibid. 

(r)  Anon.  Moore,  66.  See  New- 
comen*8  case,  cited  5  Bep.  15.  b. 
Higgins  V,  Grant,  Cro.  Eln.  IS. 

M  Co.  lit.  301.  a. 
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by  the  succeeding  bishop  and  patronf  the  lease  will  be  good 
and  binding  on  the  successor ;  because  the  lease,  being  good 
against  the  parson  himself,  required  only  confirmation  to 
make  it  good  against  the  successor.  (0 

IV.  V.  The  leases  of  ecclesiastical,  corporations  aggregate  4>5*  Leases  by 

corpontio  OS 

and  eleemosynary  corporations  must  conform  to  the  same  aggregate, 
rules  as  those  of  ecclesiastical  persons ;  excepting  only  the 
confinnation,  which  is  not  requisite  for  them  either  at  com* 
moo  law,  or  by  statute.  The  exception  as  to  houses  in 
cities,  &c,  made  by  the  statute  14  Eliz*  c.  11,  extends 
abo  to  aggregate  corporations. 

By  the  statute  4  Geo.  II.  c.  28,  s.  6,  which  recites  ''  that  ^^tate  of  Geo. 

TT-  o  2ft 

whereas  many  persons  hold  considerable  estates  by  leases  for 
lives  or  years,  and  lease  out  the  same  in  parcels  to  several 
under-tenants,  and  whereas  many  of  those  leases  cannot  by 
law  be  renewed  without  a  surrender  of  all  the  under-leases 
deriTcd  out  of  the  same,  so  that  it  is  in  the  power  of  any 
such  under-tenants  to  prevent  or  delay  the  renewal  of  the 
principal  lease,  by  refusing  to  surrender  their  under-leases, 
notwithstanding  they  have  covenanted  so  to  do,  to  the  great 
prejudice  of  their  immediate  landlords  the  first  lessees ;  for 
preventing  soch  inconveniences,  and  for  making  the  renewal 
of  leases  more  easy  for  the  future  ;'*  it  is  enacted,  '^  that  in 
case  any  lease  shall  be  duly  surrendered,  •»  order  to  be  re^ 
newed,  and  a  new  lease  made  and  executed  by  the  chief 
landlord  or  landlords,  the  same  new  lease  shall,  without  a 
surrender  of  all  or  any  of  the  under-leases,  be  as  good  and 
valid  to  all  intents  and  purposes  as  if  all  the  under-leases  de- 
rived thereout  had  been  likewise  surrendered  at  or  before  the 
taking  of  such  new  lease,  and  every  person  in  whom  any 
estate  for  life  or  lives,  or  for  years,  shall  be  vested  by  virtue 
of  such  new  lease,  and  his  executors  and  administrators  shall 
be  entitled  to  the  rents,  covenants,  and  duties,  and  have  the 
iilce  remedy  for  recovery  thereof,  and  the  under-lessees  shall 
hold  and  enjoy  the  messuages,  lands  and  tenements  in  the 
respective  under-leases  comprised,  as  if  the  original  leases 

{f)  Newcomen's  case,  ub.  np.  Sir  Robert  Banister's  case.  Ore.  Car.  38. 
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out  of  which  the  respective  under-leases  are  derived,  had 
been  still  kept  on  foot  and  continued,  and  the  chief  landlord 
and  landlords  shall  have  the  same  remedy  by  distress  and 
entry  upon  the  premises  for  rent  reserved  by  such  new  lease, 
so  as  the  same  exceed  not  that  reserved  in  the  lease  out  of 
which  such  under-lease  was  derived,  as  they  would  have  had 
in  case  such  former  lease  had  been  still  continued,  or  the 
under-lease  had  been  renewed  under  such  new  prindpai 
lease.** 

SECTION  III. 

OF   THE   FORM   OF   LEASES  UNDER  POWERS. 

From  the  necessity  of  the  case,  equity  has  been  disposed 
to  uphold  agreements  for  leases  to  be  granted  pursuant  to 
a  power,  although  the  party  having  the  power,  and  enter- 
ing  into  the  agreement  should  die  without  executing  the 
lease ;  and  it  has  been  decided,  that  such  an  agreement  will 
be  binding  on  the  remainder-man.  («) 

A  power  to  grant  leases  is  a  personal  confidence,  and  cao« 
not  be  deputed  to  another,  and  therefore  cannot  be  exercised 
by  letter  of  attorney,  (w) 

A  power  given  to  remainder-man  to  lease  qfier  the  deatk 
of  tenant  for  life,  cannot  be  exercised  in  the  lifetime  of  the 
tenant  for  life,  although  he  grants  his  life  estate  to  the  re* 
mainder-man.  (x) 

A  power  to  grant  leases  for  a  term  of  years  for  new  biuld* 
ings,  or  efiectually  re-building  and  repairing,  is  not  well  exer- 
cised by  a  lease  containing  a  covenant  to  expend  a  sum  of 
money  in  efiectually  repairing,  (y) 

If  remainder-man  lies  by,  and  permits  the  tenant  to  lay 
out  money  in  building,  &c.,  and  may  fairly  be  presumed  to 

(v)  Shannon  v,  Broadttreet,  1  6  Edit. 

Scho.  &  Lef.  52.  (»)  Coze  v.  Day,  13  East,  IIS. 

(w)  Taylor  v.  Horde,  1   Burr.  (y)  Doe  dem.  Dymotv.  Withers, 

12l.^Hawkin8v.  Kemp, 3 £aBt,410;  3  B.  &  Ad.  8S9. 
bnt  see  Sugden  on  Powers,  p.  179* 
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haye  had  notice  of  the  fact,  a  court  of  equity  will  restrain 
him  from  controverting  the  lease,  although  it  may  not  be 
maintainable  on  other  grounds,  {z) 

And  as  on  the  one  hand  a  lease  may  be  void  at  law,  and 
yet  maintainable  in  equity,  so  on  the  other  hand  a  lease  may 
be  void  in  equity  and  good  at  law ;  as  if  a  person  seised  of  ' 
an  estate  of  inheritancCi  with  directions  to  grant  leases  in  a 
particular  way,  grant  leases  contrary  to  his  trust,  these 
leases  may  be  valid  at  law,  but  liable  to  be  set  aside  by  de- 
cree of  equity,  (a) 

If  a  power  to  lease  be  given  by  will,  the  lessee  will  take  as 
if  the  lease  had  been  made  by  the  devisor  himself;  and  the 
persons  entitled  under  the  limitations  of  the  will  will  have 
the  benefit  of  the  lessee's  covenants  as  grantees  of  the  rever- 
sion, (i) 

If  a  person  having  a  leasing  power,  make  a  grant  for  years 
out  of  his  estate,  he  may  still  make  a  lease  under  his  power, 
which  wiD  take  eflfect  in  possession ;  (c)  and  if  he  grant  away 
bis  whole  life  estate,  he  may  reserve  his  powers,  (d) 

The  decisions  ui>on  the  enabling  and  disabling  statutes  The  apparent 
win  apply  to  leases  which  are  made  under  powers  in  private  the  creator  of 
conveyances,  where  similar  expressions  occur  in  directing  JheEJ^'r" 
the  particular  form  and  terms  in  which  such  leases  are  to  chterioD  in 

.  construcuoiu 

be  framed.  Otherwise,  however,  the  construction  of  the 
statutes  furnishes  no  more  aid  in  construing  private  powers, 
than  does  the  construction  of  one  private  power  in  con- 
struing another.  For  whatever  may  have  been  formerly 
said  with  regard  to  powers,  and  however  anxious  the  Courts 
may  have  been  to  affix  a  technical  meaning  to  particular 

C^)  Stiles  V.  Cowper,  3  Atk.  692.  (b)  Whitlock's  case,  8  Co.  14. 

(a)  See  Attomey.Generalo.  Grif-         (c)  Bringloe  v.  Goodson^  4  Bing. 

fitbs,  1 3  Ves.  565.    Bowes  v.  Lon-  N.  S.  726. 

doQ  Waterworks'  Company,  3  Mad.         (d)  Ren  v,  Bulkeley,  Doug.  292. 

375.  Goodtitle  v,  Fonucan,  Doug.  566. 

N 
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expressions,  and  to  attach  importance  to  the  situation  of  a 
particular  word  in  a  particular  sentence,  it  is  now  clearly 
understood  that  the  apparent  attention  of  the  parties  is  to 
guide  the  construction  of  a  private  power ;  and  to  that  alone 
regard  is  to  be  had,  in  order  to  discover  who  is  authorized 
to  pursue  it,  and  what  is  to  be  considered  a  valid  exe- 
cution of  the  authority.  It  follows  then  that  the  benefit, 
both  of  the  tenant  for  life,  and  of  the  remainder-man,  is 
to  be  looked  to ;  and  that  care  be  taken  that,  while  on  the 
one  hand  the  former  is  allowed  to  exercise  the  fair  privilege 
given  him  by  the  creator  of  the  power  of  binding  the  estate 
beyond  the  term  of  his  own  life,  that  privilege  be  by  him  so 
exercised  that  the  estate  in  remainder  be  in  no  manner  de- 
teriorated, and  no  farther  bound  than  the  creator  of  the 
power  intended,  (e) 

To  enter  upon  the  construction  of  particular  powers,  and 
to  detail  the  several  decisions  as  to  the  extent  of  their  ope- 
ration and  the  parties  they  affect,  would  exceed  the  limits 
of  the  present  treatise.  It  will  be  here  sufficient  to  con- 
sider the  cases  in  which  leases  have  been  held  valid  or 
invalid  executions  of  leasing^-  powers ;  and  this  with  re- 
ference, 1.  To  the  subject  matter  of  the  demise;  2.  To  the 
term  granted ;  3.  To  the  rent  reserved ;  4.  To  the  inser- 
tion of  particular  conditions  and  covenants;  and«  lastly, 
To  the  execution  of  such  leases.  It  may  be  proper  in 
this  place  to  premise  that  where  a  lease,  purporting  to  be 
made  under  a  power,  is  void  for  an  insufficient  execution 
of  that  power,  the  acceptance  of  rent  by  the  remainder- 
man will  not  operate  as  a  confirmation ;  but  at  most  only 
as  an  acknowledgment  of  a  subsisting  tenancy  from  year  to 
year.  (/) 

(e)  Vide  Forster  v.  Graham,  Str.  Pomery  o.  Partington,  3  T.  R.  665. 

962.    Tylor  dem.  Atkins  v.  Horde.  (/}  Jones  dem.Cowper  e.Vemey, 

Burr .^  aft     Right  dem.  Basset  v.  Willes,  I69.    Doe  dem.  Martin  r. 

Thomas,  tAtrf.  1441.  S.C.  Bl.Rep.  Watts,  7  T.  R.  83.      Roe  dem. 

446.    Ren  dem.  Hall  v,  Bulkeley,  Brune  v.  Prideaux,  10  East,  I5S. 

Dongl.  292.   Bringloe  o.  Goodson,  Doe  dem.  Tacker  v.  Morse,  I  B. 

4  Bing.  726.  N.  S.    Goodtitle  dem.  &  Ad.  365. 
Clarges   o.    Funucan,    ibid,    565. 
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L  In  Tristram  v.  Lady  Bdltinglass,  (g)  which  may  be  i.  The  subject 
considered  as  a  leading  case,  the  power  reserved  to  the  tenant  demise,    i. 
for  Hfe,  "  was  to  let  all  or  any  of  the  premises  aforesaid,  ^^^  '^l]^"^ 
wtieh  at  amy  time  heretofore  have  been  usually  letten  or  de-  "  P^""^     „ 
misedy  to  any  person  or  persons^  for  and  during  the  term  of 
one-and-twenty  years  or  under,  in  possession,  and  not  in 
reversion ;  reserving  the  rents  thereof  now  yielded  or  paid 
or  more,  to  be  yearly  due  and  payable  during  such  lease 
and  kases,  ftc"    Under  this  power  a  lease  was  made  by  the 
tenant  for  life,  including  one  parcel  of  land,  which  had 
been  once  leased  for  twenty-one  years ;   which  term  had  ex- 
pired more  than  twenty  years  before  the  making  of  the  power : 
and  the  question  was,  whether  this  land  could  be  leased 
under  die  terms  of  the  power  ? 

The  Court  decided  that  the  land  which  had  been  let  but 

once  for  twenty-one  years  was  not  within  the  power,  not 

merely  because  it  had  been  let  but  once ;  because  the  Lord 

Chief  Justice  Vaughan  agreed,  that  where  lands  were  let 

upon  a  long  lease,  as  for  five  hundred  years,  this,  though  but 

one  demise,  would  come  within  the  words  *'  usuatty  demised;'* 

bat  they  thought  that  land  which  was  not  in  lease  at  the 

time  of  the  making  of  the  power,  nor  twenty  years  before, 

ooald  not  be  said  to  have  been  usually  demised.    It  seems, 

however,  that  they  rested  their  judgment  mainly  upon  that 

part  of  the  power,  by  which  the  same  rent  was  to  be  reserved, 

as  was  reserved  at  the  time  of  executing  the  deed  containing 

the  power :  and  therefore,  as  those  lands  had  then  no  rent 

upon  them,  they  concluded  that  they  were  not  demisable 

under  the  power. 

Here  then  arose  two  questions  upon  the  words  **  usually 
denuaed  or  letten  :**  1.  Whether  lands  let  but  once, — and,  2. 
Whether  lands  which  had  not  been  leased  for  twenty  years 

{$)  Vaugh.  28.    S.  C.  Sir  T.      Foot  v.  Marriot,  Vin.  Abr.  Au- 
Jones,  27.   1  Freem.  23.    And  see      thority  (G.)  pi.  9. 

N  2 
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before  the  making  of  the  power, — came  within  that  expres- 
sion. 


As  to  the  first  question,  it  is  said  in  RoUe's  Abridgement ^{K) 
that  lands  which  have  been  thrice  or  twice  let  are  within  the 
words  usually  letten;  but  not  so  lands  which  have  been  let 
but  once,  for  ususjit  ex  iteratis  actibus*  And  so  if  lands 
have  been  leased  by  one  contract  from  year  to  year  for  three 
years,  they  are  not  within  the  words,  because  it  is  but  one 
lease,  (i)  But  Lord  Chief  Justice  Vaughan  dissented  from 
this  very  narrow  distinction,  and  observed  that  usuaUy 
demised  would  also  mean  the  common  continuance  of  land  in 
lease,  (k)  And  indeed,  as  is  remarked  by  Sir  Edward  Sugden, 
**  the  common  sense  of  mankind  must  revolt  at  a  distmctioa 
which  considers  lands  leased  for  one  hundred  years  as  not 
usually  demised,  because  the  term  was  granted  by  one  deed, 
but  allows  land  to  come  within  that  description  which  has 
been  let  for  two  years  only,  on  two  distinct  lettings.''  (/) 

S.  The  case  of  Tristram  v.  Baliinglass  has  decided  that 
lands  which  have  not  been  let  within  twenty  years  of  the 
making  of  that  power,  cannot  be  said  to  have  been  usually 
letten.  Which  decision  seems  to  have  been  founded  upon 
similar  decisions  upon  the  enabling  statute;  and  therefore 
Sir  Edward  Sugden  observes,  that  though  it  remains  to  be 
decided  within  what  period  the  land  must  have  been  demised, 
the  Courts  might  probably  incline  to  fix  twenty  years  as  the 
limit  by  analogy  to  that  statute,  (m) 

And  pursuing  the  analogy  between  the  decisions  upon 
leases  under  powers  and  under  the  enabling  and  disabling 
statutes,  it  may  be  concluded  that  any  species  of  demise, 
whether  for  lives,  years,  or  at  will,  or  by  whatsoever  convey* 
ance,  whether  by  parol,  by  deed,  or  copy  of  Court  Roll,  will 

(h)  1  Rol.  Abr.  261. 1.  51.  (2)  Sugd.  on  Powers,  687,  (Sth 

(0  Ibid.  262. 1.  3.  edit.) 

(k)  Vaugh.  34.  ■  (m)  Ibid.  688. 
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come  within  the  words  usually  letten.  (it)  And  in  one  case 
it  was  expressly  decided  that  a  covenant  to  stand  seised  was 
a  letting,  (o) 

The  other  ground  upon  which  Ttisiram  v.  BaUinglass  \^^^^  ^J^. 
was  decided,  (rtar.  that  the  power  authorized  the  lands  to  be  rectioDs  as  to 
let  at  the  rent  then  reserved,  whereas  the  lands  in  question 
had  never  been  let,  and  consequently  this  part  of  the  power 
could  not  apply  to  them,)  brings  us  to  consider  that  class  of 
cases  in  which  a  general  power  is  given  to  lease  lands,  but 
the  clause  with  respect  to  the  rent  to  be  reserved  may  be 
construed  into  an  exception  of  some  particular  parts.  As 
in  Comberford^s  case,  (p)  where  lands  were  conveyed  to  the 
use  of  J.  S.  for  life,  with  power  to  make  leases  of  the  pre- 
mises, or  of  any  part,  so  that  such  rent  were  reserved  there^ 
upon  as  had  been  reserved  or  paid  for  it  within  two  years 
then  next  before  ;  and  some  of  the  land  had  not  been  leased 
at  all  within  two  years.  But  upon  these  words  the  Court 
held  that  their  generality  shewed  an  intention  to  give  the 
tenant  for  life  power  to  lease  all  the  land;  and  that  he  might 
lease  that  part  which  had  not  been  let  within  two  years  at 
what  rent  he  pleased. 

So  where  A.  made  a  conveyance  of  a  manor  and  rectory 
to  the  use  of  himself  for  life,  with  remainders  over,  with  a 
proviso  that  he  might  make  leases  of  any  part  of  the  premises, 
for  not  exceeding  three  lives,  or  twenty-one  years,  reserving 
for  every  acre  so  leased  5^.,  and  that  the  leases  should  be 
good,  and  continue  so  long  as  the  tenants  did  pay  the  rents, 
&C.,  and  he  made  a  lease  of  this  rectory,  which  had  no  glebe 
belonging  to  it ;  the  question  was,  whether  or  no  this  was 
within  his  power,  because  here  could  be  no  reservation  of 
5t.  an  acre,  according  to  the  power;  and  it  was  held  by 
Hcde,  C.  J.,  upon  the  authority  of  Comberford*s  case,  that 

(»)  Co.  Litt.  44.  h.    Dean  and         (o)  Right  dem.  Basset  v.  Thomas, 

Chapter  of  Worcester's  case,  6  Rep.  Bl.  Rep.  446.    S.  C.  Burr.  1441 . 
37.     Baogh  9.  Haynes,  Cro.  Jac.         (/')  I  Rol.  Abr.  262. 1.  6. 
76. 
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he  might  make  leases  of  this  rectoryi  reserving  what  rent  he 
pleased,  {q) 

In  Winter  v.  Loveday,  (r)  it  was  decided,  that  under  a 
power  to  lease  a  manor,  so  as  the  demise  were  not  of  the 
ancient  demesne  lands,  copyhold  could  not  be  leased :  but  it 
was  said  by  Lord  Holt,  that  under  a  power  to  lease  a  manor 
and  other  lands,  so  as  the  lease  was  not  of  the  demesnes,  and 
so  as  the  ancient  rent  were  reserved*  the  rents  and  services 
might  be  demised  without  rent^  because  it  appeared  to  be 
the  intent  of  the  settlement  that  part  of  the  manor  might  be 
demised :  and,  as  the  demesne  lands  were  not  comprised  in 
the  power,  then  the  rents  and  services  must  be  so ;  for  the 
whole  of  the  manor  consists  in  demesne,  rents  and  services. 
And  he  laid  it  down  as  a  rule,  that  if  a  man  hath  a  power 
reserved  to  him  of  making  leases  of  two  things,  and  a  qualifi- 
cation is  annexed  to  the  power  which  cannot  extend  to  one  of 
these  things,  he  may  make  a  lease  of  that  thing  without  any 
regard  to  the  qualification.  And  he  cited  Combetfords  and 
Walker's  cases  as  authorities  for  these  positions. 

But  where  a  settlement  was  made  to  the  use  of  A.  for  life, 
with  power  to  lease  all  or  any  of  the  premises  in  the  said  m- 
denture,  &c.,  for  any  term  or  number  of  years  not  exceeding 
twenty-one  years,  at  such  yearly  rents  or  more,  as  the  same 
were  then  let  at;  and  A.  made  a  lease  of  the  capital  man- 
sion-house and  the  demesne  lands,  which  were  never  leased 
before ;  it  was  held  by  the  Court  of  King's  Bench,  that  this 
was  a  void  lease,  notwithstanding  the  case  of  Comberford  on 
the  other  side,  and  the  case  of  Walker  and  Wakeman  ;  and 
they  relied  on  the  case  in  Vaughan  as  in  point,  and  that  here 
was  no  ita  quod  as  in  those  cases,  {s) 

These  cases  were  all  cited  and  amply  commented  upon  by 

eg)   Wakeman    v.    Walker,     1  Carth.  427.    Ld.  Raym.  261.    17 

Freem.  413.      S.   C.   (Walker  r.  Fr«em.  507.     2  Salk.  537. 
Wakeman,)  1  Ventr.  294.     2  Lev.         (*)  Bagot  u.  Ooghton,  Fort.  332. 

150.     3  Keb.  544,  595.  S.  C.  8  Mod.  249. 

(r)    Com.  Rep.   36,  40.   S.   C, 
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Lord  Mansfield  in  the  case  of  Goodtiile  dem.    Clarges  ▼• 
Ftmucan.  {t)    There  the  power  in  a  settlement  of  manors, 
with  a  fishery,  &c.,  was,  "  that  it  shall  be  lawful  for  the 
tenants  for  life,  respectively  from  time  to  time,  and  at  all 
times  during  their  respective  natural  lives,  and  when  they 
shall  respectively  come  into  and  be  in  the  actual  possession 
of  the  aforesaid  manors  and  premises,  by  virtue  of  the  limi- 
tations aforesaid,  by  indentures  under  their  hands  and  seals, 
to  demise  all  or  any  of  the  said  manors,  messuages,  lands, 
tenements,  and  hereditaments  herein  before  mentioned  or 
any  part  thereof,  to  any  person  or  persons  whomsoever,  in 
possession,  but  not  by  way  of  reversion  or  future  interest, 
for  the  term  of  twenty-one  years  absolute,  or  any  lesser 
absolute  term ;  or  for  any  term  or  number  of  years  deter- 
minable upon  one,  two,  or  three  lives,  so  as  upon  every  such 
lease  or  leases  respectively  there   be  reserved  and  made 
payable  during  the    continuance   of  such  lease   or  leases 
respectively,  to  be  incident  to,  and  go  along  with,  the  imme- 
diate reversion  or  remainder  of  the  premises  so  leased,  so 
much,  or  as  great  yearly  rent  as,  or  more  than  now  is  and 
are  paid  and  yielded,  or  agreed  to  be  paid  and  yielded  for 
the  same,  or  proportionably  for  any  part  thereof."    A  lease 
being  made  in  pursuance  of  this   power,  which   included 
manors  and  a  fishery  which  had  never  been  leased  before ; 
it  was  objected  that  this  lease  was  not  within  the  terms  of 
the  power,  and  the  case  of  Bagot  v«   Oughton  was  relied 
upon.     But  the  Court  of  King's  Bench  were  of  opinion  that 
the  lease  was  a  good  lease ;  and  that  the  manors  and  fishery 
being  expressly  mentioned  in  the  power,  {u)  the  intent  was, 
that  the  whole  should  be  leased.     And  with  respect  to  the 
case  of  Bagot  v.  Oughton,  Lord  Matisjield  said,  *'  that  the 
nature  of  the  thing  shewed  that  the  power  could  not  be 
meant  to  extend  to  letting  the  ancient  manor  house  at  all ; 
much  less  to  letting  it  without  reserving  any  rent.     In  a 

(0  Dougl.  565.  Mansfield,  and  by  reference  to  the 

(«)  Thif  does  not  appear  by  the  original  statement  of  the  case.  Vidt 

ttaument  of  the  power  in  the  re-  3  T.  R.  671.  n.  (e). 

poit;  but  by  the  judgment  of  Ld. 
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family  settlement^  no  man  could  intend  to  authorize  a  tenant 
for  life  to  deprive  the  representative  of  the  family  of  the  use 
of  the  mansion  house.*' 

And  in  a  subsequent  case,  where  a  man  by  his  will  de- 
vised his  estate  in  strict  settlement,  and  gave  a  power  to 
lease  aU  or  any  of  the  said  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  for  lives  or  years,  so  as  the  usual 
rents  were  reserved ;  and  there  were  some  tithes  which  were 
never  leased  before  the  making  of  the  will ;  but  some  parts 
of  the  estate  had  been  usually  demised  at  rents:  the 
Court  considered  Lord  MansfielcTs  observations  on  Bagot  v. 
Oughton  to  apply  most  pointedly  to  the  case  before  them, 
as  the  tithes  never  had  been  let,  but  had  always  been 
occupied  by  the  possessor  of  the  estate ;  and  they  accord- 
ingly determined,  that  the  power  did  not  embrace  the 
tithes,  (v) 

In  a  still  later  case  decided  upon  this  subject,  there  was  a 
devise  of  lands  to  trustees  and  their  heirs  in  trust  to  the  use 
of  W.  B.  B.  and  his  first  and  other  sons  in  strict  settlement, 
remainder  to  J.  B.  and  his  first  and  other  sons  in  strict  set- 
tlement, with  power  to  the  trustees  from  time  to  time  during 
the  minorities  of  the  persons  to  whom  the  premises  should 
descend,  and  to  any  tenant  for  life,  to  grant  any  lease  of 
ali  or  any  part  of  the  lands  so  Umited,  so  as  there  be  re- 
served the  ancient  and  accustomed  yearly  reni^  jfc. :  and 
the  Court  of  King's  Bench  held,  that  a  lease  by  W.  B.  B. 
of  part  of  the  lands  devised  in  several  parcels,  in  one  of 
which  parcels  were  included,  together  with  lands  anciently 
demised,  two  closes  never  before  demised,  at  one  entire  rent,' 
ru.,  that  rent  which  had  been  before  reserved  for  the  part 
anciently  demised,  was  void  for  the  whole  of  the  lands  in- 
cluded in  that  parcel,  as  well  the  lands  never  before  let  as 
those  anciently  let ;  but  it  was  not  contended  to  be  void  as  to 
the  other  parcels,  which  contained  only  lands  anciently  de- 
Co)  Pomery  p.  Partington,  3  T.  R.  666. 
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mnedy  and  on  each  of  which  there  was  a  several  reservation 
of  the  ancient  rent,  (fo) 

Wherever,  therefore,  there  is  a  power  to  lease,  so  as  the 
accustomed  rent  be  reserved,  it  is  a  question  of  intention 
depending  rather  upon  the  nature  of  the  property  than  upon 
the  words  of  the  instrument,  whether  the  power  is  to  extend 
beyond  what  has  been  anciently  demised.  The  Courts  seem 
fbnnerly  to  have  involved  themselves  in  perplexity  by  en- 
deavoaring  to  apply  a  decision  upon  one  instrument  to  the 
coofltniction  of  another ;  hence  the  refinement  resorted  to 
ID  Bu^ct  V.  Oughton  respecting  the  ita  quod ; — a  refine- 
ment wholly  unnecessary,  had  the  Court  ventured  upon 
the  same  enlarged  view  of  that  case,  which  was  subse- 
quently extended  to  it  by  Lord  Mansfield  in  the  judgment 
in  Goodiiile  v.  Funucan. 

Where  premises  have  been  jointly  let  by  one  demise  at  a 
grots  rent,  and  the  power  directs  that  the  letting  shall  be  at 
the  accustomed  rent ;  a  part  of  such  premises  may  be  de- 
mised, reserving  a  rent  bearing  the  same  proportion  to  the 
old  rent,  that  the  premises,  demised  by  the  new  lease,  bore 
to  the  whole  premises  formerly  demised,  (x) 


ff 


In  the  case  of  Winter  v.  Loveday,  already  adverted  to,  <«  Demesnes 
Hok,  C.  J.,  and  Turton  and  Ejfre,  Js.,  held  that  an  excep-  »«  bcfudid! 
tion  m  a  power  of  leasing  of  the  demesnes  of  a  manor  in- 
cluded the  copyholds.  But  Rokeby^  J.,  (who  was  of  a  con- 
trary opinion)  held  that  if  the  demesne  lands  had  not  been 
excepted  by  express  words,  yet  the  power  would  not  have 
extended  to  them,  because  it  would  then  destroy  the  tenure; 
inasmuch  as  copyhold  lands  once  leased  are  for  ever  enfran- 
chised :  and,  therefore,  it  should  never  be  presumed  that  the 


(v)  Doe  dem.  Bartlett  v.  Rendle,     9.  Wilson,  5  B.  &  A.  363,  and  see 
3  M.  &  S.  99.  the  same  point  as  to  Ecclesiastical 

(')  Doe  dem  Earl  of  Shrewsbury      leases,  supra. 
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tenure  was  intended  to  be  destroyed  without  express  words 
of  the  parties  for  that  purpose,  (y) 

Under  a  power  of  leasing  for  one,  two,  or  three  lives,  or 
for  any  term  of  years  determinable  on  one,  two,  or  three 
livesi  lands  then  demised  for  any  such  term — ^lands  are 
not  included  which  were  then  held  under  a  demise-- 
**to  W.  and  G.  for  ninety-nine  years,  if  W.  and  his 
widow  and  any  eldest  son  living  or  in  venire  sa  mere 
at  the  time  of  his  (W/s)  death ;  or  if  no  son,  any 
eldest  daughter  then  living,  or  in  ventre  sa  mere,  or 
any  or  either  of  those  three,  viz.,  W.,  his  wife,  son, 
or  daughter,  should  so  long  live,  remainder  to  G.,  his 
widow,  son,  or  daughter  in  the  same  manner ;"  of  which 
description  of  persons  five  were  in  fact  living  at  the  time 
of  the  power  reserved,  who  were  all  entitled  in  successiooi 
three  at  a  time,  to  come  in  under  the  lease ; — for  under  such 
a  general  power  the  three  lives  must  be  certain  and  co- 
existing, {z) 

In  the  granting  of  building  leases,  care  should  be  taken 
that  the  quantity  of  land  granted  is  not  a  firaud  on  the 
power.  Much  will,  of  course,  depend  on  the  circumstances 
of  each  particular  case,  and  in  some  respects,  probably,  on 
the  custom  of  the  neighbourhood,  (a) 

The  term  to  be       II.  Before  We  enter  upon  this  head,  it  is  necessary  to 
^^^    '  recall  with  accuracy  the  distinction  between  leases  in  pos- 

session, leases  in  reversion,  and  concurrent  leases. 

Leases  in  possession  take  effect  in  prcesenti;  leases  in  re- 
version upon  the  determination  of  an  existing  state :  con- 
current leases  take  effect  in  prtBsenti  by  estoppel  between 
the  parties ;    but  not  until   the    expiration   of  the  original 

(y)  Carth.  428.  (a)  Cooper  v.  Denne,  4  B.  C.  C. 

(g)  Doe  dem  Wm.  Wyndbam  v.  80.  Higgins  v.  Rosse,  3  Bli.  112, 
Halcombe^  7  T.  R.  713.  and  see  Chance  on  Powers. 
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lease,  as  between  the  lessee  under  that,  and  him  under  the 
coDcairent  lease.  (6) 

Under  a  general  power  to  leasei  no  other  than  a  lease  in 
possession  can  be  granted,  (c)  unless  it  manifestly  appear  to 
hare  been  the  intention  of  the  party  creating  the  power  that 
leases  in  reversion  or  in  futuro  should  be  granted.  As  if 
the  hind  be  in  lease  already,  and  there  be  only  a  reversion  in 
the  person  creating  the  power,  tenant  for  life  may  make 
leases  of  those  lands  in  reversion,  (d) 

But  where  the  power  is  expressly  to  lease  in  possession^  a 
lease  in  reversion  cannot  be  granted,  although  the  estate  be 
in  lease  at  the  time  of  the  creation  of  the  power  ;  so  that,  un« 
less  a  present  lease  can  be  granted  of  the  reversion,  the 
power  is  in  suspense  till  the  determination  of  the  first  lease. 
Thus,  where  under  a  power  to  make  leases  ''  for  ninety- 
nine  years,  or  three  lives  in  possession,  or  for  two  lives  in 
possession,  and  one  in  reversion,  or  for  one  life  in  possession, 
and  two  in  reversion;"  the  party  during  the  continuance 
of  the  first  lease,  made  a  lease  for  life  to  T. :  and  the 
question  was,  whether  the  latter  lease,  being  made  whilst 
the  fives  in  the  former  lease  were  in  being,  was  authorized 
by  the  power?  By  two  of  the  justices  (Wyndham  and 
Twysden)  out  of  three  it  was  held,  that  had  the  words  of 
the  power  been  generally  to  make  leases,  a  lease  of  the 
reversion,  or  a  lease  in  reversion,  had  been  within  it; 
but  the  power  being  expressly  to  make  leases  in  possession, 
the  lease  in  reversion  was  not  within  it ;  and  they  noticed 


[h)  Winter  v.  Loveday,  Com. 
Rep.  39,  el  vide  supra, 

{c)  Countess  of  Sussex  v.  Wroth, 
Cro.  Eliz.  5.  Sheecomb  v,  Haw- 
kins, Cro.  Jac.  318.  S.  C.  Yelv. 
222.  1  Brownl.  148.  Winter  v. 
I^veday,  yb.  tup.  But  see  Pollard 
f.  Greenvil,  1  Ch.  Ca.  10.  Mar- 
quis of  Antrim  v.  Duke  of  Back- 
mgham,  ibid,  17,  and  where  a  prior 


lease  will  in  equity  be  presumed  to 
have  been  surrendered.  Campbell 
V.  Leach,  Ambl.  740. 

(cO  Marquis  of  Northampton's 
case.  Dyer,  357.  a.  S.  C.  1  Rol.  Abr. 
261. 1.  15.  Coventry  v.  Coventry, 
Com.  Rep.  312.  S.  C.  cited  from 
MS.  report  in  Linclon's  Inn  li- 
brary. Sugd.  on  Powers,  602,  5th 
edit. 
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the  particular  wording  of  the  power  to  make  leases,  namely, 
''  for  two  lives  in  possession,  and  one  in  reversion;  or  one 
in  possession,  and  two  in  reversion;"  so  that  it  appeared, 
that  the  scope  and  intent  was  never  to  have  an  estate  above 
three  lives  in  being  at  one  time,  {e) 

Where  the  power  was  to  lease  for  any  number  of  years 
not  exceeding  ninety-nineftom  the  time  of  making  the  demue^ 
it  was  adjudged  that  the  latter  words  did  not  refer  to  the 
commencement  of  the  lease ;  but  only  restrained  the  making 
of  a  lease  for  more  than  ninety-nine  years  from  the  making; 
and  that  a  lease  might  be  made  for  sixty  years,  to  commence 
twenty  years  afterwards;  because  that  would  not  exceed 
ninety-nine  years  yrom  the  time  of  making  the  demise,  if) 

The  true  construction  of  the  power  was,  that  he  might 
lease  for  ninety-nine  years  from  the  time  of  making  the  lease, 
or  for  any  other  term  not  exceeding  ninety-nine  years,  {g) 

In  another  case,  where  a  lease  for  ninety-nine  yearsj  deter- 
minable on  three  lives,  was  vested  in  trustees,  a  power  was 
given  to  them  **  to  lease  the  premises  as  they  should  think 
proper,  for  a  term  not  exceeding  twenty-one  years,  and  de- 
terminable as  the  term  of  ninety-nine  years  was  deter- 
minable." It  was  held  *^  that  such  a  power  authorized  only 
a  lease  in  possession,  and  not  in  fuiuro^  and  the  trustees 
having  let  the  premises  for  ten  years,  determinable  as  in  the 
original  lease,  and  afterwards  before  the  expiration  of  the 
ten  years,  having  made  a  second  lease  for  eleven  years,  to 
commence  aftier  the  first,  it  was  resolved  that  the  second 
lease  was  void.  (A) 

The  circumstance  of  the  second  lease  being  granted  to 
the  same  lessee,  who  held  under  the   first  lease,  does  not 

(e)  Opy  9.  Thomasius,  1   Lev.  (/)  Harcourto.Pole,!  And.273. 

167.  S.  C.  1  Sid.  260.  SirT.  Raym.  [g)  Vide  Sugd.  Powers,  604, 5lh 

132.     1  Keb.  778,  910.  S.  P.    Doe  edit. 

dem.  Sutton,  Bart,  v,  Harvey,  1  (A)  Shaw  v.  Summers,  3  Moore, 

B.  &C.  426.  196. 
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operate  to  make  the  second  a  continuance  of  the  firsts  if  made 
by  separate  deeds,  although  the  residue  of  the  time  to  come 
under  the  first  lease,  together  with  the  period  of  the  second 
lease,  do  not  together  exceed  the  limits  of  time  fixed  by  the 

power,  (f} 

It  has  been  held,  that  a  concurrent  chattel  lease  is  good.  Concurrent 
proTided  the  inheritance  be  not  charged  in  the  whole  with  a 
longer  term  than  is  authorized  by  the  power.  Thus,  where 
under  a  general  power  to  grant  leases  only  for  twenty-one 
years,  a  lease  had  been  granted  for  twenty-one  years ;  and 
afterwards,  a  year  before  the  expiration  of  that  lease,  another 
wu  granted  of  the  same  premises  for  twenty-one  years,  to 
begin  presently,  it  was  held  that  the  second  lease  was 
good.(*) 

And  so  where  there  is  a  power  to  grant  leases  in  posses- 
ion, but  not  by  way  of  reversion  or  future  interest,  a  lease 
per  verba  de  prasenti  is  not  contrary  to  the  power,  although 
the  estate  at  the  time  of  granting  the  lease  were  held  by 
tenants  at  will,  or  firom  year  to  year,  if  at  the  time  they 
received  directions  from  the  grantor  of  the  lease  to  pay  their 
rent  to  the  lessee.  (I) 

Bat  a  distinction  must,  it  seems,  be  taken  in  the  case  of  a  • 

sobristing  freehold  lease,  in  which  case  a  second  freehold 
lease  cannot  be  granted,  (m) 

Under  a  power  to  demise  for  twenty-one  years  in  posses- 
sion, and  not  in  reversion,  a  lease  dated  in  fact  on  the  17th 
of  February,  1802,  habendum  from  the  S5th  of  March  next 
ensuing  the  date  thereof,  was  held  good,  it  not  having  been 
executed  and  delivered  till  after  the  S5th  of  March  :  for  the 
Court  agreed  that  it  took  effect  as  a  lease  in  possession,  and 

(0  Doe  dem.  Pulteney  v.  Lady  (f)    Goodtitle  dem.  Clarges   v. 

Caran,  5  T.  R.  667.     6  Bro.  P.  C.  Funucan,  Doug.  565.  et  vide  Roe 

1*^-  0.  PrideauXf  10  Gas.  184. 

[k)  Read  v.  Nash,  1  Leon.  U7.  (m)  Roe  v.  Prideauz,  sv^a. 
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that  the  period  of  its  oommeiioeiiient  would  not  refer  to 
the  25th  March  next  ensuing  the  delivery,  but  that  next 
after  the  date  actmaUy  expressed,  (m)  And  where  a  lease  is 
aji/e-dated,  and  apparently  by  the  date  made  to  commence 
in  futurot  it  may  be  shewn  that  the  lease  was  not  in  fact 
executed  at  the  time  it  bears  date,  but  at  or  after  the  day  at 
which  it  was  expressed  to  commence,  (n) 

So  where  one  under  a  power  in  a  marriage  settlement  to 
lease  for  twenty-one  years  in  possession,  but  not  in  reversion, 
granted  a  lease  to  his  only  daughter  for  twenty-one  years, 
**  to  commence  from  the  day  of  the  date,**  it  was  held  that 
the  word  ''from"  might  be  taken  either  inclusively  or 
exclusively,  according  to  the  context  and  subject  matter: 
for  the  Courts  are  to  construe  so  as  to  effectuate  the  deeds 
of  parties,  and  not  to  destroy  them,  (o)  And  though  this 
decision  militated  against  the  rule  established  by  previous 
cases  as  appplicable  to  leases  in  general,  it  has  been  ap- 
proved of  as  properly  aiding  the  intention  of  the  contracting 
parties,  {p) 

The  grantor  of  a  lease  need  not  be  in  actual  possession,  but 
a  constructive  possession  by  the  receipt  of  the  rents  and  profits 
is  a  sufficient  compliance  with  the  power  to  lease  in  possession. 
If  actual  possession  were  necessary,  a  leasing  power  could 
never  be  executed  where  the  land  is  in  the  hands  of  a  tenant; 
therefore,  where  a  tenant  for  life,  with  power  to  grant  leases 
in  possession  for  twenty-one  years,  at  the  best  rent,  conveyed 
his  life  estate  to  trustees  to  pay  an  annuity  for  his  life,  and 
the  surplus  to  himself,  the  power  was  held  to  be  not  thereby 
extinguished,  but  he  might  still  grant  a  lease  agreeably  to 
the  terms  of  the  power,  {q) 

(m)  Doe  dem.  Cox  o.  Day,  10  (o)    Pugh  o.  Duke  of  Leeds, 

East,  427.  Cowp.  714. 

(n)    Campbell  o.  Leach,  Amb.  {p)  See  Rex  v.  Inhabitants  of 

740.    Doe  dem.  Reece  v.  Robson,  Gamblingay,  3  T.  R.  515. 

15  East,  32.  And  see  Hallo.  Gaze-  {q)  Ren  o.  Bulkeley,  Doug.  29^, 

nove,  4  East,  477.  et  vide  Bringloe  o.  Goodaon,  s^pr^^ 
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Under  a  power  in  a  will  to  lease  in  possessioni  and  not  in 
reversion,  a  lease  for  years^  executed  the  29th  of  March  to 
the  tenant  in  possession,  habendum  as  to  the  arable  from 
the  13th  of  February  preceding,  and  as  to  the  pasture 
from  the  5th  of  April  then  next,  &c.,  under  a  yearly  rent, 
payable  quarterly,  on  the  10th  of  July,  10th  of  October, 
10th  of  January,  and  10th  of  April,  is  void  for  the  whole, 
though  such  lease  be  according  to  the  custom  of  the  country, 
and  die  same  bad  been  before  granted  by  the  person  creating 
the  power.  (*) 

Where  power  is  given  to  a  man  to  make  leases  in  posses- 
sion or  reversion,  if  he  lease  in  possession  once,  he  will  be 
deemed  to  have  made  his  election,  and  cannot  afterwards 
make  a  lease  in  reversion  of  the  same  lands.  (/) 

Where  a  power  authorizes  a  lease  generally^  it  has  been 
already  observed  that  a  lease  in  possession  shall  be 
intended ;  (»)  such  a  power,  however,  may  be  executed  by  a 
cMcurrent  chattel  lease  to  commence  in  prasenti  ;  (t?)  but  if 
land  b  let  to  C.  for  ninety-nine  years,  if  he  shall  so  long  live, 
the  said  term  to  commence  from  and  inunediately  after  the 
death  of  A.  and  B«,  two  lives  in  which  a  subsisting  lease  for 
years  is  to  determine,  this  will  be  a  bad  lease,  under  a  general 
power  to  lease  for  ninety-nine  years,  determinable  on  one, 
two,  or  three  lives,  (w)  It  is  to  be  observed,  that  where  the 
power  authorizes  leases  for  life  in  reversion,  such  power  must 
he  executed  by  a  concurrent  lease,  and  the  expression  in  the 
power  'Mease  in  reversion'*  shall  be  construed  to  mean  a 
concurrent  lease,  because  a  freehold  lease  cannot  be  made 
to  commence  infuturo,  {x) 

C#)  Doe  dem,  Allan  c.  Calvert,  2  Fox  v,  Prickwood,  Cro.  Jac.  347. 

^t,  376.  Doe  dem.  Allan  o.  Calvert,  2  East, 

W  ?«•  Holt,  C.  J.,  in  Winter  v.  376.   Doe  dem.  Brune  v,  Prideaux, 

Loveden,  Ld.  Raym.  269.  10  East,  184. 

(«)  AmU^  p.  187.    Read  p.  Nash,  (tr)    Doe    dem.    Coplestone    v. 

1  Leon.  148.  Hiern,  5  M.  &  S.  40. 

^t)  Ihtd.    Berry  ».  lUche,  cited  (a?)  Per  Holt,  C.  J.,  in  Winter  p. 

H&rdr.412.  Goodtitle  dem.  Clarges  Loveday,  Com.  Rep.  39. 
t.  Funucan,  Dougl.  572.    And  see 
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A  power  to  grant  a  lease  for  two  or  more  lives  will  aa- 
thorize  a  lease  for  t^ieir  lives  and  the  life  of  the  survivor,  (y) 
And  a  lease  to  three  for  their  three  lives  would  be  a  good 
execution  of  a  power  to  lease  to  one  for  three  lives,  pro- 
vided the  three  lives  be  all  in  esse  at  the  time  of  making  the 
lease,  {z) 

SOj  a  power  to  make  leases  for  thirty-one  years,  or  three 
lives,  is  well  executed  by  a  lease  for  three  lives  or  thirty-one 
years,  which  shall  last  longest,  (a) 

In  WhitlocVs  case  a  distinction  was  taken  between  "a 
particular  power  affirmative,  and  a  general  power  restndned 
with  a  negative ;"  and  it  was  agreed  that  a  power  to  lease 
for  three  lives  or  twenty-one  years  would  not  authorise  a 
lease  for  ninety-nine  years  if  three  should  so  long  Ure :  but 
that  such  a  lease  would  be  a  good  execution  of  a  power  to 
lease  for  a  period  not  exceeding  three  lives  or  twenty-one 
years,  because  such  a  lease  could  not  by  possibility  exceed 
the  time  limited  by  the  power,  via.  three  lives.  (6) 

In  Winter  v.  Loveday,  (c)  a  question  arose  upon  a  compli- 
cated power,  whether  it  authorized  a  lease  for  a  term  ab- 
solute or  dependant  upon  lives.  The  power  was  to  lease, 
"  if  in  possession  for  one,  two,  or  three  lives,  or  for  the 
term  of  thirty  years,  or  for  any  other  number  or  term  of 
years,  determinable  upon  one,  two,  or  three  lives,  or  in  re- 
version for  one  or  two  lives,  or  for  the  term  of  thirty  years 
or  far  any  other  number  or  term  of  years,  determinable  on 
one  or  two  lives."  Rokeby^  J.,  held,  that  a  term  could  only 
be  granted  determinable  upon  lives;  but  HoU^  C.  J.,  TurUmy 

Cy)  Alsop  V,  Pine,  3  Keb.  44.  now  to    be   folly  acquieseed  in. 

(r)  Baugh  v.  Haynes,  Cro.  Jac.  Vide  Rattle  v.  Popham,  Str.  99*2. 

76.    Doe  dem.  Wyncham  v,  Hal-  Zouch  dem.  Woolston  v.  Woolston, 

combe,  7  T.  R.  713.  Burr.  1147.  Shannon  v.  Bradstreet, 

(a)  Common    v.    Marshall,    7  1  Sch.  &  Lef.  66.    Doe  dem.  Brune 

Bro.  P.  C.  III.  p.  Prideaux,  10  East,  187. 

(6)  8  Rep.  70.  b.     This  distinc-  (c)  Com.  Rep.  36.   Cited  si^mi 
tion  has  been  questioned,  but  seems 
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J.,  and  Eyre,  J.,  held|  that  a  lease  for  thirty  years  absolately 
was  good  within  the  proviso. 

And  where  the  power  was  to  demise  for  three  Ures^  or 
twetUy-one  years  or  under,  or  for  any  term  of  years  uf  on  one, 
two«  or  three  lives,  or  as  tenant  in  tail  in  possession  might 
do,  it  was  held  that  a  lease  for  ninety-nine  years  determinable 
upon  three  lives  was  a  good  execution  of  the  power,  (d) 

In  a  late  case,  a  power  to  lease  for  any  term  of  years  not 
exceeding  twenty-one  years,  or  for  the  life  or  lives  of  any 
one,  two,  or  three  persons,  so  as  no  greater  estate  than  for 
three  lives  be  at  any  one  time  in  being,  was  held  to  autho- 
rize either  a  lease  not  exceeding  twenty-one  years,  or  a  lease 
for  three  lives ;  but  not  a  lease  for  ninety-nine  years  deter* 
minable  upon  three  livesi  because  it  might  exceed  twenty- 
one  years,  {e) 

Where  a  power  is  to  lease  for  a  given  term,  a  lease  for  a 
less  term  will  be  a  good  execution  of  the  power.  (/)  And 
where  a  power  authoriases  a  lease  for  a  given  term,  a  lease 
for  such  a  term,  defeasible  upon  any  given  event,  will  be  a 
good  lease  under  the  power,  {g) 

Where  the  lease  exceeds  the  term  authorized  by  the 
power  though  it  will  be  void  at  law,  (A)  it  will  be  sup- 
ported in  equity  for  so  much  as  is  warranted  by  the  power,  (i^ 

lU.  The  power  usually  directs  what  rent  shall  be  reserved  ill.  The  nmr* 
by  the  leases  which  it  authorizes.     This  direction  must  be 
very  accurately  observed,  or  the  lease  will  not  be  binding  on 

(d)  Latwicb  o.  Kggot,  3  Mod.  (h)  Roe  dem.  Brttne  v.  Prideauz, 
268.  s^prtL 

(e)  Roe  dem.  Brune  t,  Prideanx.  (f)  Parry  o.  Bowen,  3  Ch.  Rep. 
10  East,  15S.  6.     PiU  p.  Jackaon,  2  Bro.  Ch. 

(/)  Isherwood  v.  Oldknow,  3  M.  Rep.  54.  Campbell  v.  Leach,  Amb. 

&S.  382.  740.    Alexander  v.  Alexander,  2 

{$)  Bail  of  Cardigan^.  Montague,  Yes.  645. 
Sogd.  on  Powers,  App.  No.  13. 


194 


Of  the  Form  of  demises.  [book  i. 


the  remainder-man ;  and  it  must  clearly  appear  by  the  in- 
strument itself^  that  the  proper  rent  has  been  reserved.  (^0 
Formerly  powers  (following  the  disabling  and  enabling  sta- 
tutes) directed  that  the  ancient  or  accustomed  or  usual  rent 
should  be  reserved ;  but  the  modern  course  is  to  direct  a 
reservation  of  the  best  or  most  rent  that  can  be  obtained. 


"  Accustomed 
rent." 


Upon  the  first  set  of  words,  what  has  already  been  said 
in  respect  of  leases  under  the  disabling  and  enabling  statutes 
will  apply,  mutatis  mutandis^  to  leases  under  powers  in  pri- 
vate conveyances.  Referring  the  reader  to  these,  it  is  only 
necessary  to  remind  him,  that  it  seems  to  be  settled,  that 
where  a  variety  of  rents  has  been  reserved  in  successive 
leases  of  the  same  lands,  that  which  was  reserved  in  the  lasi 
lease  of  the  same  lands  is  to  be  taken  as  the  ancient  or  accus- 
tomed rent ;  (/)  or  if  the  proviso  be  under  such  rent,  reserva- 
tions, &c.,  as  are  usually  reserved  in  leases  of  the  like  kind  in 
the  same  parish,  leases  of  the  same  kind  in  that  parish  may 
be  given  in  evidence,  (m)  And  provided  the  ancient  rent  be 
reserved,  it  will  not  prejudice  the  lease  that  no  addition  is 
made  on  account  of  new  buildings,  or  improvements  upon  the 
lands  demised,  (n)  So  an  omission  to  reserve  heriots  or  mere 
casual  services  will  not  invalidate  the  lease,  (o)  if  only  the  an- 
cient rent  is  to  be  reserved,  but  the  omission  will  be  fatal 
if  the  ancient  and  accustomed  reservations  are  required,  {p) 
And  where  the  usual  rents  are  required  to  be  reserved,  and  a 
certain  sum  was  formerly  paid  with  a  covenant  by  the  lessee  to 
pay  all  taxes,  the  reservation  of  the  same  sum,  without  such 
stipulation,  will  be  a  fraud  upon  the  power  \{q)  and  so  if  the 


(it)  Ker  9.  Duke  of  Roxburghe^ 
2  Dow.  149. 

(0  Doe  dem.  Douglas  v.  Lock, 
2  Ad.  &  £1.  705.  Morrice  v.  An- 
trobus,  Hardr.  325.  Per  Holt, 
C.  J.,  in  Orby  o.  Mohun,  3  Ch. 
Rep.  66<  Dub,  Cowper,  C.  And 
more  than  the  ancient  rent  may  be 
reserved,  ibid.  78. 

(m)  Doe  dem.  Douglas  v.  Lock, 
mipra. 


(n)  Read  v.  Nash,  1  Leon.  14S. 
Banks  v.  Brown,  Moore,  759.  Co- 
ventry p.  Coventry,  Com.  Rep.  312. 

(o)  Bangh  v.  Haynes,  Cro.  Jac. 
76.  Coventry  9.  Coventry,  Com. 
312. 

(p)  Doe  dem.  Douglas  v.  Lock, 
supra, 

{q )  Earl  of  Cardigan  v.  Montague, 
Sugd.  on  Powers,  App.  (.3)  Good- 
title  V.  Funucan,  Doug!  565. 
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excq)tion  as  to  woods  be  less  in  the  new  than  in  the  old  lease,  {q) 
But  a  condition  for  re-entry  on  the  rent  being  in  arrear  twenty 
days,  when  in  the  old  lease  it  was  twenty-one  days,  or  in  case 
of  DO  distress  being  on  the  premises  when  in  the  old  lease, 
it  was  no  sufficient  overt  distress,  will  not  vitiate  the  lease,  (r) 
If  two  farms  have  been  let  at  separate  rents,  it  is  not  safe 
under  a  power  to  let  at  the  ancient  rents,  to  include  them  in 
a  demise  at  one  rent,  although  greater  in  amount  than  the 
two  former  rents,  (ji) 

When  the  power  requires  the  best  or  most  rent  to  be  "  Be»t  rent*** 
taken,  it  becomes  a  mere  question  of  fact  for  a  jury  to  de- 
cide whether  such  rent  has  been  reserved ;  {i)  and  this  seems 
to  be  the  best  rack-rent  which  the  landlord  can  require  coti' 
mtentlywith  securing  to  the  estate  a  substantial  and  bene- 
Jicial  tenant;  («)  without  regard  to  the  fact,  that  other  offers 
were  made  at  a  higher  rent  by  persons  whose  responsibility 
could  not  be  disputed ;  (v)  and  further  considering  upon  whom 
the  burthen  of  repairing,  &c.,  is  thrown :  (w)  and  where  the 
lessor  covenanted,  in  consideration  of  a  large  sum  to  be  laid 
out  by  the  lessee  in  the  repair  of  the  premises  in  the  first 
instance,  to  renew  during  his,  the  lessor's  life,  at  the  request 
of  the  lessee,  his  executors,  &c.,  on  the  same  terms ;  it  was 
beld  that  this  covenant  did  not  avoid  the  lease,  because  it 
only  bound  the  lessor  himself;  and  if  the  best  rent  were  not 
reserved  upon  such  renewal,  the  lease  would  be  void  against 
the  remainder-man.  x)  But  where  a  power  to  lease  for  any 
term  not  exceeding  ninety-nine  years,  required  the  best  and 
most  beneficial  rent  to  be  reserved,  and  the  tenant  for  life 
executed  two  leases,  the  first  of  which  reserved  a  rent  of 

(9)  Doe  dem.  Dovglas  v.  Lock,  East,  278.    Doe  dem.  Rogers  o* 

2  Ad.  8c  EL  705.    4  Nev.  &  M.  Rogers,  2  Nev.  &  M.  550.    5  Bi 

W.  Si  Ad.  756. 

(r)  Brid.  (u)  Ibid. 

(»)  Sagd.  on  Powers,  5  edit.  634,  (v)  Doe  v,  Radcliffe,  stqtra. 

et  vide.  Doe  dem.  Williams  o.  Mat-  (10)  Doe  dem.  Bromley  «.  Betti« 

thews,  2  Nev.  &  M.  264.  son,  12  East,  309. 

(0  Wright  9.  Smith,  5  Esp.  203.  (x)  Ibid.  310« 
Doe  dem.  Lawton  v.  Radcliffe,  10 

o  ^ 
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270/.  for  the  term  of  thirty  years^  and  the  second  reserved 
only  ISO/,  for  the  sixty-three  years  to  follow;  and  hy  a 
clause  in  the  second  lease  the  tenant  was  bound  to  rebuild, 
either  before  the  expiration  of  the  first  term^  or  within  the 
first  year  of  the  second ;  the  Court  intimated,  that  though 
the  rents  reserved  by  the  two  leases  might  have  been  the 
most  beneficial,  as  between  the  lessor  and  the  lessee,  yet 
they  would  not  be  so  accounted  as  between  the  tenant  for 
life  and  the  reversioner;  and  that  upon  that  account  the 
second  lease  was  void,  {x) 

Where  the  jury  have  found  that  the  best  rent  has  been 
reserved,  it  is  no  ground  for  impeaching  their  verdict,  that 
the  last  tenant  for  life  received  two  oflfers  of  a  higher  rent 
from  responsible  tenants,  unless  it  can  be  shewn  that  the 
present  tenant  for  life  has  been  guilty  of  unfair  conduct,  or  that 
there  is  something  extravagantly  wrong  in  the  bargain*   y) 

In  a  power  to  grant  building  leases,  the  term  "  best  rent"* 
musty  although  not  so  expressed,  be  understood  to  mean  the 
best  rent  which  can  be  obtained,  with  reference  to  the  gross  sum 
to  be  laid  out  by  the  tenant  in  building  and  improvements.  («) 

A  fine  cannot  If^  under  a  direction  to  take  the  best  rent,  the  tenant  re-* 
serve  a  rent,  and  either  receive  a  fine  from  the  tenant  upon 
his  admission  to  the  premises,  or  stipulate  for  one  upon  the 
happening  of  a  particular  event,  he  cannot  be  said  to  have 
reserved  the  best  rent ;  because  it  necessarily  follows  that 
where  the  tenant  pays  a  fine,  his  rent  will  be  less  in  pro- 
portion ;  and  therefore  the  ultimate  benefit  of  the  remainder- 
man will  be  compromised  for  the  present  emolument  of  the 
tenant  for  life.  The  taking  of  a  fine  is  therefore  a  suflicient 
ground  to  invalidate  the  lease,  (a)  And  where  the  usual 
rent  is  directed  to  be  reserved,  a  fine  can  only  be  sanctioned 

(«)  Doe  dem.  Sutton  Bart.  v.  {t)  Fu2e  Sagd.  on  Powers,  5  edit 

Harvey,  1  B.  &  C.  426.    2  Dowl.  627. 

&  RyL  689.  (a;  Vide  Doe  o.  Raddifle,  «^rc 

(y)  Doe  o.  Raddiffe,  supra. 
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by  proof  that  the  premises  have  invariably  been  leased  under 
sbiiar  terms.  (6)  As  where  a  power  authorized  tenant  for  life 
to  make  leases  in  Sussex  at  the  tnost  rent,  and  leases  in  Mid- 
dlesex at  the  usual  or  other  the  most  rent^  and  the  tenant 
made  a  lease  of  the  lands  in  Middlesex  upon  afine,  reserving 
a  rent  which  exceeded  the  rent  reserved  upon  a  former  lease 
in  being  at  the  making  of  the  power^  and  upon  which  lease 
the  then  lessor  had  also  taken  a  fine;  the  second  lease  was 
held  good  under  the  power ;  as  the  very  difference  in  the 
terms  in  the  power,  directing  the  rents  to  be  reserved, 
shewed  that  the  maker  of  the  power  meant  to  give  the  tenant 
the  benefit  of  the  fine  usually  taken,  (e) 

The  surrender  of  an  existing  lease,  and  the  grant  of  a  new 
one  at  an  improved  rent,  is  not  equivalent  to  taking  a  fine,  {d) 
But  if  tenant  for  life,  bound  to  reserve  the  best  rents,  lets 
the  premises  on  a  repairing  lease,  and  after  the  improve- 
ments have  taken  place  accepts  a  surrender,  and  grants  a 
fiesh  term,  he  must  reserve  the  best  rent  that  can  be  then 
obtained,  (e) 

Where  a  power  expressly  prohibited  the  tenant  for 
life  from  receiving  a  fine  or  fore-hand  gift,  and  it  was  found 
that  a  lease  was  granted  on  the  15th  of  October,  to  com- 
mence as  to  meadow,  from  the  ISth  of  February  last,  as  to 
pasturage,  from  the  S5th  of  March,  and  as  to  the  messuage 
from  the  12th  of  May,  at  a  certain  rent,  payable  half-yearly, 
OQ  the  11th  of  November  and  S5th  of  March,  and  the  first 
half-year's  rent  to  be  payable  on  the  11th  of  November  then 
next  being  twenty-seven  days  after  the  date  of  the  lease ; 
the  Court  of  King's  Bench  refused  to  presume  that  this  was 
by  way  of  fore-gift  in  fraud  of  the  power,  and  considered 

(6)  Bight  dem.  Basset  v.  Thomas,  traated  to  mosif  ibid,  378. 

Bur.  1441.    S.  C.  BL  Rep.  446.  {d)  Vide  Sugd.  on  Powers,  627, 

(e)  Doe  dem.  Newnham  v.  Creed,  6  edit 

4  M.  &  S.  371.   In  this  case  Dam-  (e)  Doe  dem.  Griffiths  o.  Uoyd, 

I«er,  J.,  said  that  he  had  always  3  Esp.  78. 
considered  umal  in  powers  as  con- 
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it   merely  as  a    compensation   for  the    antecedent  enjoy- 
ment, if) 

And  where  a  power  directed  that  there  should  be  re- 
served '*  the  accustomed  yearly  rent,**  and  a  lease  was  made 
on  the  6th  January,  reserving  the  yearly  rent  of  50/.  upon 
the  25th  March  and  the  S9th  September,  the  first  payment 
to  be  made  on  the  25th  March  next  ensuing ;  the  Court 
overruled  the  objection  that  there  was  here  a  fore-hand  rent, 
because  it  appeared,  upon  referring  to  former  leases,  that 
the  rent  had  been  accustomed  to  be  made  payable  upon  those 
days,  {g) 

The  last  half-year's  rent  may  be  reserved  on  a  day  betweeq 
the  end  of  the  preceding  half-year  and  the  expiration  of  the 
lease,  {h) 

Improvements  made  by  the  tenant  will  not  authorise  a  lease 
at  an  undervalue ;  (i)  although  if  tenant  for  life,  with  a  power 
to  grant  building  leases,  enter  into  articles  to  make  a  lease 
pursuant  to  the  power,  this  will  be  valid,  and  will  bind  the 
remainder  man.  {k) 

In  a  case  before  Lord  Redesdale,  the  tenant  covenanted 
to  lay  out  200/.  in  improvements ;  and  it  was  argued  that 
this  was  equivalent  to  a  fine :  but  his  lordship  said  that  he 
thought  this  would  not  avoid  the  contract  if  the  rent  were 
notwithstanding  the  best  that  could  be  got.  "  Such  a  co- 
venant,'* he  added,  ''  is  not  necessarily  a  fraud.  It  may  be 
made  with  a  fraudulent  intent ;  and,  when  it  is  so  made,  it 
will  avoid  the  lease.    If  it  were  colourable,  and  merely  for 

(/)  Isherwood  v.  Oldknow,   3  (A)  Doe  dem.  Wythe  p.  Rutland, 

M.  &  S.  382.  2  Mees.  &  W.  661. 

(^)  Doe  dem.  Earl  of  Shrews-  (t)  Roe  dem.  Bulkeley  v.  Arch- 
bury  V.  Wilson,  5  B.  &  A.  363,  et  bishop  of  York,  6  East,  86.     l>i» 
vide  Doe  dem.  Wilmot  v.  Gifford,  dem.  Griffiths  o.  lioyd,  3  Esp.  78. 
5  B.  &  A.  371.    Doe  dem.  Har-  {k)  Shannon   o.    Bradstreet,  1 
ries  V.  Morse,  2  Cromp.  &  Mees.  Scho.  &  Lef.  52. 
247. 
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the  purpose  of  putting  money  into  the  pocket  of  the  tenant 
for  life,  it  would  avoid  the  lease ;  or  if  it  were  not  intended 
originally  as  a  fraud,  but  were  afterwards  used  fraudulently, 
as  for  example,  a  covenant  to  repair,  and  a  sum  of  money  under 
colour  of  damages  for  breach  of  that  covenant  recovered  by 
the  tenant  for  life,  a  court  of  equity  would  at  least  take  care 
that  the  damages  should  be  laid  out  on  the  lands.  **  (/) 

Under  a  power  to  lease  with  or  without  fine,  rendering 
such  rents  as  the  tenant  for  life  should  think  fit,  it  was  held 
that  a  lease  reserving  no  rent  was  a  good  execution  of  the 
power;  though  it  seems  it  would  have  been  otherwise  had 
the  power  been,  reserving  such  yearly  rents,  (m) 


When  a  rent  is  reserved  under  a  power  to  lease,  it  is  ne*  The  raserva* 

tioD  miu 
certain. 


cessary  that  the  reservation  be  stated  with  certainty,  so  as  ^°°  ™***^  ^ 


to  enable  the  remainder-man  to  demand  his  quantum  of  rent 
without  difficulty*  And  therefore,  in  the  great  case  of  Orby 
▼.  Mohmn^  where  tenant  for  life,  with  power  to  make  leases 
of  all  lands  anciently  demised,  reserving  the  most  and  best 
improved  rents,  made  a  lease  with  a  reservation  in  the 
words  of  the  power  of  such  sum  of  money  as  should  amount 
to  the  best  and  most  improved  yearly  rents ^  Lord  Cotoper,  C. 
and  Trevor,  C.  J.,  decided  that  the  lease  was  void  against 
the  remainder-man  for  its  uncertainty,  contrary  to  the 
opinion  of  Holt,  C.  J.  (n)  And  their  decision  was  after- 
wards affirmed  upon  error  in  the  House  of  Lords,  (o) 

But  in  that  case  it  was  agreed  that  if  there  be  any  thing 
in  the  reservation  by  which  the  amount  of  the  rent  may  be 
ascertained,  this  will  be  as  good  as  if  the  sum  itself  were 
specified  in  the  reservation ;  upon  the  maxim  id  cerium  est 
quod  cerium  reddi  potest.  Therefore,  where  a  power  was 
by  a  settlement  to  make  leases  of  lands  anciently  demised, 

{t)  Shannon  v.  Bradstreet,  giqtra,  very  imperfectly  reported. 

(«)  Talbot  V.  Tipper,  Skin.  427.  (o)  3  Br.  Pari,  Ca.  nom.  Duchesa 

(a)  Othyv.  Mohun,  3  Ch.  Rep.  ofHamiltonv.  Mordaunt,248.  And 

56.    S.  C.  2  Freem.  291.    2  Vera,  see  Ker  v.  Duke  of  Roxburghej 

531,  542.   But  see  Audley  r.  Aud-  supra, 

l^y*  2  Ch.  Rep.  82,  which  seems 
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resenring  at  least  \9d.  for  every  Cheshire  acre;  and  a  lease 
was  made  of  all  the  lands  anciently  demised,  reservin:;  all 
the  rent  intended  to  be  reserved :  though  these  words  were 
allowed  to  be  very  general  and  uncertain  in  themselves,  the 
reservation  was  held  good,  because  it  might  eaaOy  be  as- 
certained by  the  reference  of  the  12c(.  at  least  for  every 
Cheshire  acre,  it  being  known  what  a  Cheshire  acre  is ;  a 
fact  not  depending  upon  uncertain  evidence,  but  at  all  tune 
ascertainable  by  admeasurement,  (p) 

So  where  in  a  lease  under  a  power  to  lease  at  the  best 
rent,  it  is  impossible,  from  the  quantity  and  nature  of  the 
property  demised,  to  ascertain  whether  the  rent  reserved  be 
the  best  rent,  the  execution  of  the  power  cannot  be  sup- 
ported. As  where  a  donee  of  a  power  to  lease  at  rack-rent 
leased  an  honour  and  sixteen  manors  and  other  estates, 
with  a  park  and  deer  therein,  by  one  lease  at  600L  a-year, 
the  lease  was  deemed  invalid,  by  reason  of  the  general,  ex- 
tensive, casual,  and  uncertain  natures  and  values  of  the 
greater  part  at  least  of  the  premises,  and  the  great  difficulty, 
if  not  utter  impossibility  arising  from  thence  of  forming  any 
judgment,  whether  the  rent  thereby  reserved  were  the  best 
rent  that  could  have  been  obtained,  (f ) 

Under  a  power  to  reserve  the  accustomed  rent,  one  kind 
of  rent  cannot  be  substituted  for  another,  (r)  But  under  a 
power  to  reserve  the  best  rent,  it  is  not  necessary  that  money 
should  be  reserved ;  any  other  thing,  of  which  the  value 
may  be  ascertained,  will  serve  equally  well ;  as,  upon  a  de- 
mise of  mines,  a  portion  of  the  ore  produced,  {s) 

Where  the  power  requires  the  rent  to  be  reserred  at 
particular  days,  it  must  be  reserved  accordingly  :  but  where 
it  merely  requires  the  yearly  accustomed  rent  to  be  re- 
served, the  annual  rent  may  be  made  payable  quarterly,  or 

(p)  LewBon  v,  Piggot,  cited  3  (r)  Mountjoy's  case,  5  Rep.  5. 

Ch.  Rep.  61.  S.  C.  Moore,  197>  et  videtftpra, 

iq)  See  Earl  of  Cardigan  v.  Mon-  («)  Campbell  v.  Leach,  Amb.  7^0« 
tague,  Sugd.  on  Powers,  App.  (15.) 


i 
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at  any  other  period  of  the  year,  or  upon  a  day  before  the 
year  is  up.  {f)  And  so  where  the  power  directed  that  there 
should  "be  reserved  and  made  payable  yearly  a  certain  rent, 
and  the  rent  was  made  payable  half-yearly,  the  Court  held 
this  reservation  good,  and  that  the  word  yearly  meant  only 
the  payment  of  rent  in  the  year,  (ti) 

In  the  reservation  of  the  rent,  the  most  clear  and  sure 
way  is  to  reserve  it  yearly  during  the  term,  leaving  the  law 
to  make  the  distribution  without  an  express  reservation  to 
any  one.  (9)  But  if  the  reservation  be  to  the  tenant  for 
life  and  his  heirs,  or  to  the  tenant  for  life  and  every  person 
to  whom  the  inheritance  or  reversion  of  the  premises  shall 
appertain,  it  is  good,  (ir) 


Covenants  entered  into  with  the  donee  under  the  power,  his 
heirs  and  assigns  will,  by  force  of  the  32  Hen.  YIII.,  enure  to 
the  remwider-man,  who]may  maintain  an  action  on  them,  {x) 

A  jomt  demise  of  two  parcels  of  land  reserving  rent  where  a  joint 
joinily,  the  letting  of  one  portion  of  which  is  either  un-  "^rratjon, 

,      ,  -  upon  a  lesM 

authonzed  by,  or  contrary  to,  the  directions  of  the  power,  including 
will   be  void    in    toto ;  (y)    but  it    is    otherwise    if    the  ^miz^^to  be 
leserfation  be    several,  although  the  demise  be  joint.  («)  f*J^Jf^^ 
And  when  opened  and  unopened  mines  were  4cmised  by  whole, 
one  deed,  reserving  generally  a  certain  proportion  of  the 
produce,  and  it  was  held  that  the  unopened  mines  could  not 
be  demised  under  the  power;  the  Court  were  nevertheless 
of  opinion,  that  the  lease  was  good  for  the  opened  mines; 


(0  Per  Powell,  J.,  aee.  Holt,  C. 
i->inRq;ma  v.Weston,  LordRaym. 
1198.    GampbeU  o.  Leach,ii6.  np. 

(s)  Doe  dem.  Earl  of  Shrewsbury 
t.  Wilson,  5  B.  &  A.  363. 

(v)  Wliitlock's  case,  8  Rep.  70. 

(«)  Whitlock'e  case,  st^pra.  1 
BrownL  169.  And.  278.  Campbell 
f .  Leach,  n^a,  p. 

(t)  Isherwood  v.  Oldknow,  3 
M.  k  8. 382. 


(y)  Monntjo/s  case,  5  Rep.  3.  b. 
How  V.  Whitfield,  1  Vent  339. 
S.  G.  Sir  T.  Jones,  110.  Earl  of 
Cardigan  v,  Montague,  dted  sup, 
Rees  dem.  Perkins  v,  Philip, 
Whightw.  69.  Doe  dem.  Griffiths 
0.  Lloyd,  3  Esp.  78.  Doe  dem. 
Bartlett  9.  Rendle,  3  M.  &  S.  99. 
Doe  dem.  Williams  v.  Matthews,  2 
Nev.  &  Man.  264. 

(«)  Ibid. 
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because  there  was  not  a  gross  sum  reserved  for  the  whole, 
but  the  reservation  was  of  the  produce,  which  could  only 
apply  to  one  class,  viz.,  the  opened  mines,  (a) 

And  where  a  joint  demise  was  made  at  one  entire  rent  of 
landsy  of  part  of  which  the  lessor  was  seised  in  fee,  and  of 
the  other  part  of  which  he  was  merely  tenant  for  life,  with 
power  to  lease,  and  the  lease  was  void  because  not  conform- 
able to  the  power ;  it  was  held  that  the  lease  was  good  for 
the  lands  in  fee,  though  not  for  the  other  lands,  and  that 
the  rent  might  be  apportioned,  (b) 

It  has  been  considered  that  two  farms,  not  usually  let 
together,  cannot  be  joined  together  in  one  demise,  atone  and 
the  same  rent,  or  a  parcel  of  a  fisurm  be  demised,  rendering 
rent  pro  raid,  (c)  As  to  ecclesiastical  leases,  this  appears 
to  have  been  the  law  prior  to  the  statute  of  the  39  and 
40  Geo.  III.  c.  41,  which  extends  only  to  ecclesiastical 
leases,  and  does  not  even  assist  the  leases  of  tenant  in  tail,  or 
of  husbands  seised  jure  uxoris.  Whether  such  leases  under 
powers  in  private  assurances  can  be  maintained,  is  a  question 
by  no  means  settled,  {d) 

IV.  Particular       IV.  To  enforce  the  payment  of  the  rent,  the  power  usuaUy 

condi'^118.^''      requires  that  the  lease  should  contain  a  clause  of  re-^ntry. 

non^°^^  f*'  Where  the  power  directs  in  general  terms  that  such  a  clause 

of  rent.  g^all  be  inserted,  it  has  been  a  question  whether  the  lease 

must  contain  an  absolute,  unconditional,  unqualified  proviso 

for  immediate  re-entry  upon  non-payment  of  the  rent,  or 

whether  the  lessor  may  exercise  a  discretion  in  postponmg 

the  re-entry  until  after  a  ciertain  number  of  days. 

The  first  case  that  occurred  upon  this  subject  arose  upon 

(a)   Campbell  v.  Leach,  Amb.  Smith  v-  Trinder,  Cro.  Car.  22. 

740.  Sugd.  on  Powers,  634.  5  edit 

(5)  Doe  dem.  Vaughan  v.  Mey-         (ti)  Vide,  Doe  v.  Wilson,  5  B. 

ler,  2  M.  &  S.  276.  &  C.  363. 

(e)  5  Coi  1.  3.    Cha.  Rep.  75. 
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a  power  which  directed  a  clause  of  re-entry  on  non-payment 
of  the  rent  for  one  and  twenty  days.  The  lease  in  execu- 
tion of  this  power  contained  a  clause  of  re-entry  in  case  the 
rent  should  be  behind  for  one  and  twenty  days,  having  been 
lawfuUy  demanded^  and  no  sufficient  distress.  But  though 
the  lease  super-added  the  necessity  of  demanding  the  lenti 
and  searching  the  premises  for  a  distress.  Lord  Mansfield, 
and  the  Court  of  King's  Bench  were  of  opinion  that  the  lease 
was  a  good  execution  of  the  power.  ((Q 

On  the  other  hand,  where  a  power  directed  a  clause  of 
re-entry  precisely  the  same  as  that  in  Hotley  v.  Scott^  and 
the  lease  super-added  the  same  necessity  of  a  demand  and 
absence  of  a  sufficient  distress,  the  Court  of  King's  Bench 
(Lord  EUenborough^  C.  J.)  certified  to  the  Master  of  the 
Rolls,  who  had  directed  the  case  for  the  opinion  of  the  Court, 
that  the  lease  was  not  made  in  conformity  to  the  power,  {e) 
It  is  remarkable,  that  in  this  last  case  Hotley  v.  Scott  was 
not  mentioned. 

The  question  was  again  raised  in  a  case  in  which  it 
received  great  consideration*  A  power  was  given  under  a 
settlement,  '^  from  time  to  time  by  indenture,  to  demise  such 
premises  as  were  then  leased  for  lives,  or  for  years  determi- 
nable on  lives,  to  any  persons  in  possession  or  reversion  for 
one,  two,  or  three  lives,  so  as  there  were  not  thereon  any 
greater  estate  or  interest  subsisting  at  any  one  time,  than 
what  would  be  determinable  on  the  dropping  of  three  lives ; 
and  so  as  there  were  reserved  the  ancient  and  accustomed 
yearly  rents,  duties,  and  services  or  more  ;  or  as  great  or 
beneficial  rents,  duties,  and  services  or  more;  or  a  just 
proportion  of  such  ancient  or  the  then  reserved  rents,  &c. ; 
(except  heriots,  which  might  be  varied  at  will;)  and  so  as 
there  were  contained  in  every  such  lease  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  reserved ;  and  also 

W  Hotley  o.  Scott,  cited  from      Lofit.  316. 
a  MS.  note  of  Mr.  Butler,  1  Br.  h         (e)  Coze  v.  Day,  13  East,  118. 
B.  150.  S.  C.  imperfectly  reported. 
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by  indeDtare  to  demise  any  of  the  premises  for  any  tenn 
absolute,  not  exceeding  twenty-one  years  in  possession,  and 
not  in  rereraion,  so  as  there  were  reserved  so  much  or  as 
great  and  beneficial  yearly  and  other  rent  and  rentSi  and 
other  senices  proportionably ,  as  then  were  dierefore  paid  and 
yielded,  or  the  best  and  most  improved  yearly  rent  and  rents 
that  coald  be  reasonably  had  or  obtained  for  the  same 
without  taking  any  fine ;  and  so  tu  in  every  such  lease  there 
were  coniained  a  clause  ofre-enSry  in  case  the  rents  reserved 
were  unpaid  by  the  space  of  twenty-eight  days ; — ^and  also, 
by  indenture  to  demise  any  of  the  premises  wherein  or 
whereupon  any  mine  or  mines  should  be  open,  or  any  person 
should  be  willing  to  open  any  mine,  for'any  term  not  exceed- 
ing thirty-one  years  in  possession,  so  as  upon  every  such 
lease  there  were  reserved  such  share  of  the  produce,  or  such 
yearly  rent  as  could  reasonably  be  obtained  without  taldng 
any  fine,  and  so  as  the  lessees  were  not  by  any  express 
clause  fireed  from  impeachment  of  waste,  other  than  in  the 
necessary  and  reasonable  working  thereof;  and  so  as  there 
were  inserted  such  proper  and  usual  covenants   for  the 
effectually  winning  and  working  the  mines,  and  smelting  the 
ore,  and  doing  other  acts,  as  were  usuaUy  inserted  in  leases 
of  the  like  nature***    The  lands  in  the  declaration  mentioned 
had  been  and  were  leased,  and  were  under  and  subject  to  a 
lease  for  a  term  of  years  determinable  on  lives.    The  hus- 
band, after  the  marriage,  by  indenture,  in  consideration  of 
the  former  lease,  and  of  105/.  and  of  the  yearly  rents,  duties, 
payments,  services,  articles,  covenants,  provisoes,  and  agree- 
ments therein  after  specified  and  reserved  on  the  part  of  the 
lessees,  demised  the  lands  in  question  for  ninety-nine  years, 
if  three  persons  or  either  of  them  should  so  long  live,  paying 
the  yearly  rent  of  2/.  by  equal  portions  at  Michaelmas  and 
Lady-day f  with  a  couple  of  fat  capons,  or  Is.  6dL  in  lieu 
thereof  at  the  election  of  the  lessor,  and  also  an  heriot  of 
the  best  beast,  or  AGs.  in  lieu  thereof,  upon  the  death  of  every 
tenant  dying  in  possession ;  and  the  like  upon  every  assignment, 
sale,  forfeiture,  or  alienation ;  and  also  the  lessees  yielding 
and  doing  constant  suit  of  mill,  paying  such  toll  and  mulcture 
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as  others  grinding  their  com  there  should  pay.  The  lease 
contained  a  covenant  by  the  lessees  to  pay  the  yearly  rent  of 
SL  and  the  duties,  heriots,  suits,  services,  and  other  reserva* 
tiona,  at  the  time  and  in  the  manner  limited  and  appointed 
for  payment  and  performance  of  the  same,  or  else  the  several 
sums  reserved  in  lieu  thereof;  with  a  proviso,  thai  tf  at  any 
time  the  retU  of  2L  and  every  or  any  of  the  duiies,  services, 
resertaiions,  and  payments  thereby  reserved,  or  any  part 
tkoM  be  unpaid  or  undone  by  fifteen  days  next  over  or  cfter 
o»^  of  the  times  whereat  or  whereupon  the  same  ought  to  be 
paid,  done,  or  performed,  and  no  sufficient  distress  or 
distrfises  could  or  might  be  taken  upon  the  premises,  or  if 
the  lessees  should  leave  the  premises  in  decay  six  months 
after  Tiew  had  and  notice  given,  or  should  commit  any 
wilful  waste,  or  grind  their  com  at  any  other  mill,  (the  lessor's 
mill  being  in  repair)  or  if  the  lessees  should  assign  without 
licence,  or  if  any  default  should  be  by  the  lessees  made  in 
the  payment  or  performance  of  all  or  any  of  the  reservations, 
covenants,  and  agreements  thereinbefore,  on  their  parts 
contained;  then  the  lessor,  and  the  person  to  whom  the 
freehold  of  the  premises  should  belong,  might  re-enter. 
Upon  the  trial  of  an  ejectment,  evidence  was  received  that 
the  usual  and  accustomed  form  of  leases  of  the  estate  con* 
tained  in  the  marriage  settlement,  for  lives  or  years  determi* 
nable  on  lives,  as  well  prior  as  subsequent  to  that  settlement, 
▼as  with  a  conditional  proviso  of  re-entry  similar  to  that  in 
this  indenture ;  and  upon  special  verdict,  the  Court  of  King's 
Bench  having  decided  that  the  lease  was  a  due  execution  of 
the  power,  a  writ  of  error  was  brought  in  the  Court  of 
Exchequer  Chamber.  The  question  having  been  twice 
argued,  the  judgment  of  the  Court  below  was  reversed  by 
the  opinion  of  four  judges  agunst  three.  But  upon  a  writ 
of  error,  the  House  of  Lords  reversed  the  judgment  of  the 
Court  of  Exchequer  Chamber,  thereby  confirming  that  of 
the  Court  of  King's  Bench.  (/) 

(/)  Do«  deoL  Barl  of  Jersey Judgment  of  the  Exchequer  Cham- 

r.  Smith.   See  the  judgment  of  the     her,  (for  the  leases,  Dallas,  G.  J., 
Coon  of  K.  B.  5  M.  &  S.  467.     Richards,  G.B.,  Park,  J.,andBur- 
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In  a  case  decided  subsequently  in  the  Court  of  King's 
Bench,  the  power  directed  the  cu:customed  rent  to  be  re- 
served yearly,  and  that  there  should  be  a  condition  of  re- 
entry for  non-payment ;  a  lease  executed  in  pursuance  of 
the  power  contained  a  proviso  that  in  case  the  rent  were 
in  arrear  at  the  day  stipulated  for  its  pa3rment,  after  reason- 
able  demand  the  lessor,  his  heirs,  &c.,  might  re-enter  and 
distrain,  and  take  away  the  distress,  and  keep  it  till  the  rent 
was  satisfied ;  and  in  case  the  rent  should  be  unpaid  for  the 
space  of  twenty-eight  days  after  it  became  due,  being  law- 
fully demanded,  the  lessor,  &c.,  might  re-enter : — ^it  was  de- 
cided that  the  power  was  well  executed ;  that  the  clause  for 
entering,  after  reasonable  demand,  and  distraining  and 
keeping  the  distress,  did  not  oust  the  lessor  of  his  common 
law  right  of  distress,  or  of  his  right  to  sell  under  the  stat. 
Will,  and  Mary;  and  that  the  power  of  re-entry  after 
twenty-eight  days  was  well  inserted,  and  in  conformity  to 
the  old  leases ;  acting  upon  the  doctrine  laid  down  in  Dae 
and  Smithy  that  the  former  leases  may  be  received  in  evi- 
dence to  shew  the  accustomed  form  of  demising,  {g) 

In  the  preceding  case  it  was  held  first,  that  it  was  not  a  valid 
objection  to  the  lease,  that  the  rent  was  made  payable  on  the 
S5th  of  March  and  29th  September ;  although  the  term  com- 
menced on  the  6th  of  January,  and  therefore  there  was  a  fore- 
hand rent  which  might  prejudice  the  remainder-man,  inasmuch 
as  the  rent  was  made  payable  on  the  same  day,  by  a  former 
lease,  and  therefore  this  was  the  usual  and  accustomed  rent 

And  secondly,  for  the  same  reason  that  it  was  no  objection 

rough,  J. ;  against  them,  Graham,  G.  J.  Holroyd,  J.  and  Richardson* 

B.,  Wood,  B.,  and  Garrow,  B.,)  1  J.    2  B.  &  B.  473.    And  see  the 

B.  &  B.  97.    Judgment  in  Dom.  case  reported  at  length,  7  Price, 

Proc.     For  the  leases,  the  Lord  281. 

Chancellor,  Lord  Redesdale,  Ah-  (^)  Doe  dem.  Earl  of  Shrewsbury 

hot,  C.  J.,  Richards,  C.  B ,  Gra-  v.  Wilson,  5  B.  &  A.  363.  And  see 

ham,  B.,  Wood,  B.,  Bayley,  J.,  Doe  dem.  Bligh  v,  Colman,  1  Bing. 

Garrow,  B.,  Best,  J. ;  against  them^  30. 
Dallas,  C.  J.,  Park,  J.,  Burrongh, 
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to  the  lease  that  the  rent  was  made  payable  by  half-yearly 
payments,  although  the  power  required  it  to  be  payable 
yearly,  the  term  yearly  meaning  a jpayment  of  rent  in  the  year. 

And  thirdly,  that  it  was  no  objection  to  the  lease,  that  by 
the  terms  of  it,  the  landlord  could  distrain  only  after  a  rea- 
sonable demand,  and  that  he  was  bound  to  detain  the  dis- 
tress unti]  the  rent  was  satisfied ;  for  this  being  a  clause  in- 
troduced for  his  benefit,  he  was  not  thereby  abridged  of  any 
right  of  distress^  which  he  had  by  common  law  or  of  sale 
UDder  the  statute  4  &  5  Wm.  and  Mary. 

And  fourthly,  that  it  was  no  objection  to  the  lease  that 
the  clause  of  re-entry  reserved  the  right  of  entry  to  the 
landlord,  upon  the  rent  being  twenty-eight  days  in  arrear ; 
for  this  was  a  reasonable  condition  of  re-entry,  and  was 
conformable  to  the  old  lease-  Nor  was  it  any  objection  that 
the  right  of  re-entry  was  made  to  depend  upon  the  rents 
being  lawfully  demanded,  for  the  landlord  was  not  thereby 
deprived  of  the  benefit  of  the  4  Geo.  II.  c.  28 ;  and,  conse- 
quently might  enter  without  making  any  demand. 

And  lastly^  that  part  of  the  premises  formerly  demised 
jointly  with  others,  at  one  entire  rent,  might  be  let  under  the 
terms  of  this  power,  at  a  rent  bearing  the  same  proportion  to 
the  old  rent,  that  the  premises  demised  by  the  lease  bore  to 
the  whole  premises  formerly  demised. 

In  another  case  the  power  required  the  insertion  in  the  lease 
of  a  clause  of  re-entry,  if  the  rent  should  be  in  arrear  for 
twen^-one  days,  the  clause  actually  inserted  gave  a  power  of 
re-entry,  if  the  rent  should  be  in  arrear  for  twenty-one  daysj 
and  no  sufficient  distress  could  be  bad ;  and  it  was  held  valid.  (A) 
The  question,  may  perhaps,  be  considered,  as  set  at  rest 
by  a  late  case,  in  which  the  direction  was,  that  in  every 
lease  there  should  be  contained  a  clause  of  re-entry  for  the 

WTankenrille  v.  Wingfield^  2  B.  &  B.  498,  n.  7  Price,  343^  6  Moore,  346. 
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Waste* 


pajonent  of  the  rent  or  rents  to  be  thereby  respectively  re- 
served. A  lease  was  granted,  with  a  proviso  for  re-entry ,  if  the 
rent  should  be  in  arrear  {oT/orty-two  dayS|  and  was  held  to  be 
a  valid  execution  of  the  power*  (i) 

Another  common  direction  in  powers  is,  that  the  lease 
shall  not  make  the  tenant  dispunishable  for  waste.  Such  a 
direction  is  not  contravened  by  the  lessor  taking  upon  lum- 
self  the  burthen  of  the  repairs,  {k) 


Usual  coYe- 
nants* 


Powers  frequently  require  that  usual  covenants  should  be 
inserted  in  the  lease.  What  these  usual  covenants  are,  is 
in  general  a  question  for  the  jury.  And^  accordingly,  when 
under  a  power  to  lease  for  years,  reserving  the  usual  cotc- 
nants,  tenant  for  life  made  a  lease  containing  a  proviso 
that,  in  case  the  premises  were  blown  down  or  burned,  the 
lessor  should  re-build,  otherwise  the  rent  should  cease,  the 
jury  found  that  it  was  an  unusucd  and  unheard^ covenant,  (f) 
But  where,  in  an  act  of  parliament  to  enable  A*  to  grant 
building  leases^  it  was  directed  that  leases  should  contain 
usual  and  reasonable  covenants^  and  in  a  lease  made  in  pur- 
suance of  this  act  the  lessee  covenanted  to  keep  the  old 
buildings  in  repair,  and  to  repair  such  other  messuages  or 
buildings  as  should  during  the  term  be  built  on  the  pxemisesi 
the  Court  of  Common  Pleas  decided  that  this  was  not  a 
building  lease  under  the  power  contained  in  the  act;  for  a 
covenant  to  build  must  be  a  reasonable  covenant  in  a  building 
lease,  (m) 


(t)  Doe  dem.  Wythe  v.  Rutland, 
2  Mee.  &  Wels.  661. 

(ib)  Doe  dem.  Bromley  o.  Bet* 
tieon,  12  East,  305.  In  Campbell 
Oi  Leach,  Amb.  740,  where  there 
was  a  demise  of  opened  and  un- 
opened mines,  it  was  contended 
that  the  lease  was  void,  because 
the  power  required  that  the  lessee 
should  not  be  nmde  dispunishable 
for  waste;  and  to  open  mines  is 
waste.    To  which  it  was  answered. 


that  all  the  mines  were  included 
in  the  power ;  and  thereforo  Lord 
Holt's  rule  (before  dted)  ^plied, 
''That  where  a  qualification  is  an* 
nezed  to  a  power  of  leasing,  which, 
if  observed,  goes  in  destruction  of 
the  power,  the  law  wiU  di^enae 
with  such  qualification." 

(0  Doe  dem.  EUia  «.  Sandham, 
1  T.  R.  706. 

(m)  Jones  dem.  Cowper  o.  Ver- 
ney,  Willes,  169. 
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In  the  case  of  the  Earl  of  Cardigan  y.  Montague,  (n)  it 
was  held  by  Liord  Hardwicke,  that  in  a  power  directing  the 
reservation  of  the  ancient  rent,  boons,  S^c,  the  word  "  boons" 
JDchided  a  covenant  to  repair ;  and  that  a  lease,  purporting 
to  be  executed  under  this  power,  but  omitting  such  covenant, 
was  void. 

Where  the  lease  omits  any  usual  and  proper  covenant,  it 
is  T(Hd  for  the  whole ;  and  so,  where  an  improper  covenant  is 
inserted,  as  that  in  case  the  premises  are  blown  or  burnt 
down,  the  lessor  shall  repair,  otherwise  the  rent  shall  cease ; 
such  covenant  cannot  be  rejected,  but  the  lease  is  altogether 
tainted,  and  void  in  toto,  (o)  But  the  insertion  of  an  unusual 
covenant)  binding  only  on  the  tenant  for  Ufe,  will  not^  it 
«een)8,  avoid  the  lease.  (/?) 

When  the  power  is  silent  as  to  the  covenants  to  be  inserted 
in  Ae  lease,  it  is  necessary,  in  order  to  impeach  such  lease, 
npoB  the  ground  of  the  insertion  of  a  particular  covenant,  to 
shew  that  it  was  inserted  in  fraud  of  the  power ;  (9)  and 
therefore,  if  the  covenants  are  such  as  to  leave  the  parties  on 
the  same  footing  as  under  former  leases^  (as  where  it  ap- 
peared that  what  was  thrown  on  the  landlord  was  compen- 
sated by  what  was  paid  by  the  tenant^)  this  difference  in 
trivial  drcumstances  will  not  avoid  the  lease. 

And  where,  under  a  power  in  a  will,  "  to  demise  and  lease 
such  parts  of  the  testator's  premises  as  had  been  usually 
granted  or  demised,  and  were  then  in  lease,  for  any  term  of 
years  determinable  on  lives  to  any  persons  for  the  like 
terms,  and  in  like  manner,  and  under  the  like  rents,  services, 
and  conditions,  as  the  same  had  been  usually  granted ;  and 
the  residue  of  the  same  premises  unto  any  persons  for  any 
tenn  of  years  not  exceeding  twenty-one  years  in  possession, 

(n)  Snpra.  East,  305. 

(o)  Doe  dem.  Ellis  o.  Sandham,  (9)    Goodtitle  dem.  Clarges  o. 

1  T.  R.  705.  Funucan,  Dougl.  566. 
(p)   Ftt2e  Doe  o.   Bettison,  12 

P 
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at  the  best  and  most  improved  rent  that  could  be  reasonably 
gotten  for   the  same,  so  as   that  no  such  demise  or  kase 
should  be  made  dispunishable  of  waste^  nor  without  a  con- 
dition of  re-entry  on  non-payment  of  the  rent  and  services 
thereby  reserved,  and  so  as  each  lessee  should  execute  a 
counterpart  of  his  lease.*'    It  was  held  that  the  word  '^  such" 
could  not  be  thrown  back,  so  as  to  apply  to  or  govern  the 
first  class  of  the  testator's  premises,  which  had  been  usually 
let  and  were  then  in  lease ;  but  must  be  confined  to  the  latter 
class  of  property,  viz.,  the  residue  of  the  premises,  for  the 
leasing  of  which  the  testator  had  given  separate  and  specific 
directions,  (r) 

Powers  in  The   common  power    to  grant    building  leases  will  not 

'  authorize  the  laying  out  of  roads,  squares,  mews,  or  the  like, 
which  are  subjects  of  reservation  rather  than  of  lease.  It  may, 
in  some  cases,  be  advisable  to  add  to  the  usual  language  of  the 
power  words  authorizing  these  purposes.  In  some  instances 
an  application  to  Parliament  has  been  found  necessary  to 
remedy  the  defect  (s) 

T.  Execution        V.  Lastly,  where  the  power  directs  the  particular  manner 
e  ease.      j^  which  the  lease  is  to  be  executed,  this  direction  must  ap- 
pear to  have  been  exactly  pursued.    As  if  the  deed  be  re- 
quired to  be  under  the  hand  and  seal  of  the  lessor,  attested  by 
witnesses,  and  the  attestation  be  only  ^  sealed  and  delivered 
in  the  presence,"  &c.,  the  deed  will  be  void.    Nor  will  a  sub- 
sequent sttestation  of  the  signing,  sealing,  and  delivery,  sup- 
ply the  original  defect;  since  the  attestation  ought  to  be  a 
part  of  the  same  transaction  with  the  execution  of  the  deed,  (i) 
Nor  can  such  defective  attestation  be  supplied  by  the  parol 
evidence  of  the  attesting  witnesses,  that  the  deed  was  actually 
executed  pursuant  to  the  power,  (u)    By  an  act  of  the  legis- 

(f)  Doe  dem.  Bligh  v,  Coleman,  3  M.  &  S.  512;  et  mde  Moody  v. 

1  Bingh.  28.    7  Moore,  271.  Reid,  1  Madd.  516.    Hougfaam  v. 
(«>  Vide  App.  Sandys,  2  Sim.  95. 
(0  Wright  9.  Wakeford,  4  Taunt.  («)  Doe  dem.  Hotchkiss  v.  Pierce, 

213.  Doe  dem.  Mansfield  v.  Peach,      2  Marsh.  102.    S.  C.  6  Taunt  402. 

2  M.  &  S.  576.  Wright  f>.  Barlow,      Wright  v.  Wakeford»  fifint. 
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lature,  the  defect  in  the  attestation  of  the  fact  of  signing  an 
instrument  then  executed  is  remedied,  but  it  does  not  extend 
to  other  defects  in  the  attestation,  and  it  is  not  prospec- 
tive, {v) 

It  has  been  ahready  stated,  that  where  the  lease  is  not 
executed  by  the  tenant  for  life  pursuant  to  the  power,  it  is 
ipso  facto  void  as  against  the  remainder-man,  and  no  act  of 
eonfirmation  by  him  can  afterwards  set  it  up.     Accordingly, 
where  by  a  marriage  settlement  the  husband  had  the  wife's 
estate  for  life,  with  power  to  grant  leases  for  twenty-one 
years,  but  no  longer )  and  in  breach  of  the  power  he  granted 
a  lease  to  A.  for  iiinety-nine  years,  determinable  upon  lives ; 
and  the  wife  survived  himj  and  conveyed  the  fee  to  B. ; 
although  in  the  conveyance  the  lease  to  A.  was  recited,  and 
he  was  recognised  therein  as  then  being  tenant  in  possession 
of  the  estate,  at  the  yearly  rent  reserved  3  yet  upon  an  eject- 
ment being  brought  by  B.  against  the  assignees  of  the  lease : 
it  was  held  that  the  lease  being  void,  and  the  recital  being 
only  matter  of  description,  no  demand  of  possession  was 
necessary  to  sustain  the  action,  (iv) 

In  the  usual  power  for  leasing,  it  is  commonly  required, 
except  in  a  building  lease,  that  the  lessee  shall  not  be  made 
dispunishable  for  waste,  and  that  he  execute  a  counterpart. 
If  these  requisitions  are  not  complied  with  the  lease  will  be 
void,  (;r)  and  it  would  even  seem^  that  where  the  power  is  silent 
as  to  the  conditions,  such  conditions  as  are  usually  made 
requisite  in  powers  of  leasing  would  be  considered  impliedi 
unless  a  contrary  intention  was  shewn  in  the  instrument 
creating  the  power,  (y) 

In  the  case  of  building  leases,  a  clause  against  waste  will, 
it  should  seem,  be  deemed  repugnant,  {z) 

(©)  64  Geo.  III.  c.  168.  Aey,  Wflles,  169. 

(w)  Doe  dem.  Biggs  v.  White,  2  (y)  Taylor  t?.  Horde,  1  Bnrr.  <2&. 

Dowl.  &  Ry.  716.  {g)  Campbell t?.  Leach,  Amb.  740. 

(«)  Jones  dem.  Ck}wper  o.  Ver-  Siigd.  on  Power?,  5ihedit.  658. 
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CHAPTER  THE  FIRST. 

OF  THE   RIGHTS  AND  LIABILITIES  OF  LANDLORD  AVi;) 

TENANT. 

J[  HE  demise  being  accbmplishedy  and  the  relation  of  land' 
lord  and  tenant  thereby  created,  certain  rights  and  liabilities 
appertain  to  either  party,  not  only  in  respect  of  each  otheri 
but  also  in  respect  of  third  persons  who  are  strangers  to  the 
contract :  for  even  against  strangers  there  are  rights  which 
the  lessor  still  retains,  though  divested  of  the  present 
possession  of  the  premises ;  and  there  are  rights  which  the 
tenant  acquires  as  soon  as  he  is  clothed  with  that  character, 
and  before  he  takes  possession :  and  so,  on  the  other  hand, 
there  are  strangers  to  whom  the  lessor  may  still  remain  liable, 
and  to  whom  the  lessee  may  become  responsible  although  not 
in  possession. 

When  these  The  rights  and  liabilities  of  landlord  and  tenant  attach, 

aua^.  ^*  ^^  ^^^  ^^^^  ^^  ^  lease  for  life,  upon  the  completion  of  the  de- 
mise by  livery  of  seisin,  or  other  conveyance  requisite  to  the 
passing  of  a  freehold.  But  in  the  case  of  a  lease  for  term 
of  years,  rights  and  liabilities  attach  even  before  the  demise 
is  perfected ;  and  though,  in  order  to  carry  into  execution 
the  contract  between  the  lessor  and  lessee,  it  is  necessary 
that  the  lessee  should  actually  enter,  yet  immediately  upon 
the  making  of  the  contract,  and  before  entry,  the  lessee 
acquires  a  vested  interest  in  the  term,  whether  the  lease  be 
to  commence  inprasentif  or  infuturo.  (a) 

(a)  Co.  lit.  46.  b. 
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This  interest  is  called  his  inieresse  terminu  This  he  may  JnterwM 
assign  or  underlet,  even  though  the  term  be  not  to  com- 
mence until  a  fiiture  day.  (6)  If  he  die  before  entry,  his 
executor  or  admininistrator  may  enter :  (c)  or  if  a  lease  for 
years  be  granted  to  several  persons,  and  one  of  them  die 
before  entry,  his  interest  survives  to  the  rest,  (d)  And  so, 
though  the  lessor  die  before  the  entry  of  the  lessee,  the 
lessee  or  his  executor  may  nevertheless  enter,  (e) 

Nor  will  the  wrongful  intrusion  of  a  stranger  defeat  the 
lessee*8  inieresse  termini.  Therefore,  if  a  lease  be  made  to 
A.  to  commence  at  Christmas,  and  before  Christmas  a 
stranger  disseise  the  lessor,  the  right  of  the  lessee  will  re- 
mab  unaltered,  and  be  assignable  by  him.  (/) 


So,  on  the  other  hand,  the  lessee  will  be  liable  upon  the 
covenants  firom  the  time  the  term  commences,  although  he 
neglect  to  enter,  (g) 

But  lessee  for  years  has  not  such  an  estate  as  will  enable 
him  before  entry  to  take  a  release  from  the  lessor  so  as  to 
enlarge  his  estate,  though  such  a  release  will  operate  as  an 
extinguishment  of  the  rent  reserved.  (A)  Where,  however, 
a  lease  is  granted  to  two  persons,  the  one  may  release  to  the 
other  before  entry,  (i) 


(b)  Co.  lit  46.  b.  270.  b.  Wheeler, 
r.  IVogood.  1  Leon.  118.  S.  C. 
(Wbeder  o.  Thorogood)  Gro.  Eliz. 
137.    Supra,  p.  7* 

(e)  Co.  Lit  46.  b. 

(4  End. 

(e)  Lit  8.  66.    Co.  Lit  46.  b. 

(/)  Bruerton  o.  Rainsford,  Cro. 
Elix.  15.  8ecu9,  if  he  had  entered^ 
and  then  been  evicted,  Safiyn's 
case,  5  Bep.  134.  b.  S.  C.  (Saflfyno- 


Adams,)  Cro.  Jac.  60:  except  he 
be  the  lessee  of  the  crown,  Wyn- 
gate  V.  Marke,  Cro.  Eliz.  275. 

(g)  Bellaais  v.  Burbriche,  Lord 
Raym.  171.  S.  C.  1  Salk.  209. 
Holt,  199. 

(i)  Co.  Lit.  270.  a.  b.  Barker  o. 
Keat,  2  Mod.  252 ;  et  vide  supra, 
p.  8. 

(t)  Co.  Lit  270.  0. 
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CHAPTER  THE  SECOND 


Of  the  Bights  and  Liabilities  of  Landlord  and 
Tenant  in  respect  of  each  other. 

The  rights  and  liabilities  of  landlord  and  tenant,  as 
against  each  other,  arising  almost  exclusively  out  of  their 
povenants,  either  implied  or  expressed,  it  belongs  to  this 
division  of  the  subject  to  consider  the  nature  of  each 
particular  covenant;  and  what  will  amount  to  a  breach 
thereof, 

SECTION  L 

OP  THE  COVENANTS  ON  THE  PART  OF  THE  LESSOR. 

1.  Covenant         ^"  "^^^  principal  covenant,  on  the  part  of  the  landlord,  is 
for  quiet  en-      the  Covenant  for  title  and  quiet  enjoyment.     This  is  implied 

joyroeptim-  -•      ■    »•  •    j       •   • 

plied  by  law,  by  the  law  upon  the  words  oeai,  concessit  aem%si,  or  asug- 
navi ;  for  when  a  demise  is  made  by  these  words,  the  law 
supposes  that  the  lessor  has  title  to  the  land,  &c.  he  de- 
mises, and  consequently  power  to  lease ;  and  therefore  it 
immediately  implies  an  undertaking  on  his  part,  that  the 
lessee  shall  quietly  enjoy  the  land ;  if  the  lease  be  for  life, 
against  all  men ;  if  only  for  years,  against  all  persons  having 
title  either  paramount  to,  or  through  the  lessor,  (a)  But 
against  the  acts  of  strangers,  the  law  upon  a  lease  for  years 
raises  no  undertaking ;  and  therefore  if  the  lessee  be  ousted 

(a)  See  Flatt  on  Covenants,  46.  Moore  &  Sc.  599.      Hancock  r. 

2  Bac.  Abr.  Gov.  B.  65.    Adams  t?.  Coffyn,  1  Moore  &  Sc,  521,  8  Biqg. 

Gibney,  6  Bing.  666 ;  et  vide  Wood-  355. 
house  17.  Jenkins,   9   Bing.  431. 


CHAP.  II.]     Covenants  on  the  Part  of  the  Lessor.  215 

by  one  who  has  no  title,  the  law  leaves  him  to  his  remedy 
against  the  wrong  doer,  (b) 

The  word  demise  implies  a  covenant  for  title  as  well  as  a 
covenant  for  quiet  enjoyment,  (c) 

So  when  a  lease  is  made  of  a  thing,  the  law  implies  a 
covenant  by  the  lessor,  that  the  lessee  shall  have  the  free  use 
of  it;  and  therefore,  if  a  man  grant  by  deed  a  water-course 
and  stop  it;  or  if  a  lease  be  made  of  a  house  and  estovers, 
and  the  lessor  destroy  all  the  wood ;  in  both  these  cases,  the 
lessee  may  maintain  an  action  of  covenant,  (d)  And,  there- 
fore, where  the  lessor,  after  a  demise  of  certain  premises  with 
a  portion  of  an  adjoining  yard,  covenanted  that  the  lessee 
should  have  the  use  of  the  pump  in  the  yard  jointly  with 
himself  whilst  the  same  should  remain  there;  though  it  was 
held  that  these  latter  words  gave  full  liberty  to  the  lessor  to 
remove  the  pump  at  his  pleasure,  the  Court  agreed,  that  if 
these  words  had  not  been  introduced,  the  lessor  could  not 
have  taken  it  away,  (e) 

But  the  implied  covenant  for  quiet   enjoyment  may  be  may  be  en- 
qualified,  and  enlarged  or  narrowed  according  to  the  par-  ^^^  ^^  ^S 
ticukr  agreement   of  the  parties*     Where,  therefore,  the  P"***  coveaanu 
lessor  covenants  that  he  has  a  good  title,  or  that  the  lessee 
shall  quietly  enjoy,  the  rules  applicable  to  the  implied  cove- 
nant no  longer  have  effect;  but  what  shall  or  shall  not  be  a 
breach  will  depend  upon  the  particular  terms  in  which  the 
express  covenant  is  framed,  (f)    In  the  case,  however,  of  a 
lease  for  life  rendering  rent,  it  is  said,  that  an  express  war- 

db)  Tear  Book,  22  Hen.  VI.  52.  b.  Binff.  183.  N.  S. 

and  32  Hen.  VI.  32.  b.  Andrew's  (d)  Pomlret  v,  Ricroft,  I  Saund. 

case,  Cto.  Elix.  214.  S.  C.  2  Leon.  321.    S.  C.  1  Ventr.  26, 44.    1  Sid. 

104.    TaMe  v.  Essex,  Hob.  34.  429.    2  Keb.  505,  569. 

S.  C.  Moore,  861.      And  see   2  (e)  Rhodes  v»  Bullard,  7  East, 

BrowL  161.    Iggulden  v.  May,  9  116. 

Ves.  330.   Bac.  Abr.  Covenant  (B).  (/)  Line  v.  Stephenson  and  an- 

(c)  line  V,  Stephenson  and  an-  other,  supra. 
other  V.  Executors  of  Gutteridge,  5 
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ranty  will  not  take  away  or  qualify  the  implied  warranty :  but 
that  the  lessee  may  resort  to  either  at  his  pleasure,  ig) 

Whether  the  implied  covenant  be  restrained  or  enlarged 
by  an  express  covenant,  b  a  question  which  can  seldom  be 
attended  with  difficulty.  But  where  several  covenants  for 
title,  quiet  enjoyment,  and  the  like,  are  introduced  into  a 
deed,  some  of  which  are  of  a  general,  and  some  of  a  special 
nature,  it  frequently  becomes  a  question  of  great  doubt  and 
nicety  how  far  the  general  may  be  restruned  by  the  special 
covenants.  It  will,  therefore,  be  fitting  here  to  advert  to 
some  of  the  leading  cases  upon  this  head,  premising  that  it 
is  now  a  settled  rule,  that  the  question  is  to  be  solved  by 
reference  to  the  intention  of  the  parties  to  be  collected  firom 
the  whole  instrument.  (A) 

Where  upon  an  assignment  of  a  lease  the  lessor  core* 
nanted  that  it  then  was  a  good  and  indefeasible  lease ;  and 
that  the  lessee  (the  plaintiff)  should  quietly  enjoy  the  premises 
during  the  term  without  any  let  or  disturbance  of  the  lessor 
(the  defendant),  it  was  held,  that  the  first  sentence  was  distinct 
from  and  unrestrained  by  the  latter,  and  that  upon  the  entry 
of  a  stranger,  an  action  might  be  well  brought  upon  the  cove* 
nant,  assigning  as  a  breach,  that  the  lease  was  not  good 
and  indefeasible,  (i) 

A.f  after  granting  certain  premises  in  fee  to  B.,  and  after 
warranting  the  same  against  himself  and  his  heirs,  cove- 
nanted that,  notwithstanding  any  act  by  him  done  to  the 
contrary,  he  was  seised  of  the  premises  in  fee,  and  thai  he 
hctdfvU  power ^  S^c.  to  convey  the  same.  He  then  covenanted 
for  himself,  his  heirs,  executors,  and  administrators,  that  B. 
should  quietly  enjoy  without  interruption  from  himself  or  any 
person  claiming  under  him ;  and,  lastly,  that  he,  his  heirs  and 
assigns,  and  all  persons  claiming  under  him,  should  make 

(g)  Shep.  Touch.  166.  (t)  Gaineford  v.  Griffith,  1  Saund. 

(A)Sick]einoreo.Thistleton,6M.     58.  S.  C.  1  Sid.  328.   2Keb.76. 
&  S.  9.  213. 
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further  assurance.    The  tenant,  being  evicted  by  a  stranger 
who  had  title,  brought  covenant  against  the  executors  of  the 
feoffor;  and  the  defendant  having  demurred  to  the  declara- 
tion, and  assigned  for  causes  that  the  warranty  was  only 
agamst  the  grantor  and  his  heirs,  or  other  persons  claiming 
under  him,  and  that  the  declaration  did  not  shew  any  defect 
of  tide  in  the  grantor,  or  any  interruption  by  him,  his  heirs, 
or  any  person  claiming  through  him,  the  question  was  fully 
argued ;  Lord  Eldon^  C.  J.,  delivered  the  judgment  of  the 
Court  of  Common  Pleas  in  favour  of  the  defendant.    ''It 
has  been  argued,**  said  his  lordship,  **  that  this  demurrer  can* 
not  be  allowed,  without  laying  down  this  principle,  that  any 
special  covenant  in  a  deed  will  restrain  all  the  general  cove- 
nants.   If  that  consequence  would  necessarily  ensue,  I  admit 
that  the  demurrer  is  not  to  be  sustained.     But  I  take  that  to 
be  an  inaccurate  statement  of  the  case.     The  question  is  not 
whether  a  special  covenant  will  restrain  a  general  one;  but 
whether  the   particular  covenant   on  which    the  action  is 
founded  be  general   or  special.      And  my  opinion,  upon 
considering  the  whole  deed,  is  that  it  is  a  special  one.   What 
would  be  the  use  of  any  of  the  other  covenants  if  this  were 
general.    It  would  be  of  little  service  to  the  grantor  to  in- 
sist that  the  warranty  and  the  covenants  for  quiet  enjoyment 
and  further  assurance  were  specially  confined  to  himself  and 
his  heirs,  if  the  grantee  were  at  liberty  to  say, '  I  cannot  sue 
you  on  these  covenants ;  but  I  have  a  cause  of  action  arising 
upon  a  general  covenant,  which  supersedes  them  all.'    It 
appears  to  me,  from  the  words  and  context  of  the  deed,  that 
in  such  case  we  should  be  driven  to  say,  that  the  grantor  in- 
tended at  the  same  time  to  give  a  limited  and  unlimited  war- 
ranty.   The  true  meaning,  therefore,  of  the  covenant  is, 
that  the  grantor  has  power  to  convey  and  assure  according 
to  the  terms  used,  to  which  terms  he  refers  by  the  words  in 
matmer  aforesaid^  namely,  for  and  notuAthsianding   any 
tMng  done  by  him  to  the  contrary^  {k) 


(k)  Biowniog  o.  Wright,  2  Bos.      in  this  case  an  estate  m  fee  had 
&  PoL  13.    It  is  observable,  that     been  conveyed;  but  many  of  the 
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The  releasors  of  an  estate  oovenantedi  thatybr  and  not- 
withstanding any  acts  by  them  done  to  the  contrary ^  they  had 
a  good  title  to  conyey  certain  lands  in  fee :  and  also  that 
they^ybr  and  notwithstanding  any  such  matter  as  ciforesaid, 
had  good  right  and  full  power  to  grant,  &c. ;  and  liiewUe 
that  the  releasee  should  peaceably  and  quietly  enter,  hoU, 
and  enjoy  the  premises  granted,  without  the  lawful  let  or  dis- 
turbance of  the  releasors  or  their  heirs  or  assigns,  or  for  or  by 
any  other  person  or  persons  whatsoever.  The  releasee  heing 
evicted  by  a  stranger  having  title,  covenant  was  brought, 
and  the  declaration  set  out  only  the  general  covenant  for 
quiet  enjoyment,  omitting  the  context.  The  defendant 
pleaded  non  est  factum.  It  was  objected  at  the  trial  before 
Lord  Ellenborough,  that  the  deed  produced  was  different 
from  the  deed  declared  on.  The  whole  deed  was  to  be 
taken  together;  and  on  the  whole  it  appeared  to  be  only 
the  intention  of  the  parties  that  the  covenant  for  quiet  en- 
joyment should  extend  to  the  act  of  the  covenantor  and  his 
heirs,  &c.  The  plaintiff  had  a  verdict: — but  his  lordship 
gave  the  defendant  leave  to  move  the  Court  for  a  nonsuit. 
Which  being  done,  the  Court  discharged  the  rule ;  the  Chief 
Justice  dehvered  the  opinion  of  the  Court.  "  The  covenant 
for  title  (his  lordship  observed)  and  the  covenant  for  right 
to  convey,  are  indeed  what  is  somewhat  improperly  called 
synonymous  covenants.  They  are,  however,  connected  co- 
venants generally  of  the  same  import  and  effect,  and  directed 
to  one  and  the  same  object ;  and  the  qualifying  language  of 
the  one  may,  therefore,  properly  enough  be  considered  as 
virtually  transferred  to  and  included  in  the  other  of  them. 
But  the  covenant  for  quiet  enjoyment  is  of  a  materially 


observations  in  the  judgment  are 
applicable  to  leases ;  and  tbe  case 
has  always  been  considered  a  lead- 
ing authority  in  questions  relative 
to  the  construction  of  instruments. 
The  reader  is  referred  to  the  very 
elaborate  judgment  of  Lord  Eldon^ 
(too  long  to  be  here  inserted,)  in 
which  his  lordship  fully  comments 


upon  many  of  the  cases  npon  this 
head,  viz,  Trenchard  v.  Hoskins, 
Winch,  93.  Johnson  p.  Proctor* 
Yelv.  175.  Fielder  v.  Studky,  Ca. 
temp.  Fmch,  90.  Gainsforth  r. 
Griffith,  1  Saund.  58,  cited  nymi. 
Lord  Walpole  o.  Lord  Qiolmon* 
deley,  7  T.  IL  148,  &c. 
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different  import,  and  directed  to  a  distinct  object.  The 
covenant  for  title  is  an  assurance  to  the  purchaser  that 
the  grantor  has  the  very  estate  in  quantity  and  quality 
which  he  purports  to  convey,  viz,,  in  this  case  an  indefea- 
sible estate  in  fee  simple.  The  covenant  for  quiet  enjoy- 
ment is  an  assurance  against  the  consequences  of  a  defective 
title,  and  of  any  disturbances  thereupon.  For  the  purpose 
of  this  covenant,  and  the  indemnity  it  affords,  it  is  immate* 
rial  in  what  respects,  and  by  what  means,  or  by  whose  acts 
the  eviction  of  the  grantee  or  his  heir  takes  place :  if  he  be 
lawfully  evicted,  the  grantor  by  such  his  covenant  stipulates 
to  indemnify  him  at  all  events.  And  it  is  perfectly  con* 
sistent  with  reason  and  good  sense,  that  a  cautious  grantor 
should  stipulate  in  a  more  restrained  and  limited  manner 
for  the  particular  description  of  title  which  he  purports  to 
convey,  than  for  quiet  enjoyment.  If  the  covenant  con- 
taining both  the  special  aud  general  words  stood  by  itself, 
there  would  be  no  pretence  for  refusing  effect  to  the 
larger  words ;  and  if  this  could  not  be  done  in  favour  of 
express  words  of  a  narrower  import  in  the  same  covenant, 
I  cannot  possibly  understand  upon  what  ground  it  should 
be  done  in  favour  of  implied  words  of  narrower  import, 
which  occur  in  another  separate  covenant  addressed,  as  has 
been  before  said,  to  a  distinct  object.  It  appears  to  us, 
therefore,  that  the  covenant  for  quiet  enjoyment  is  not 
in  point  of  necessary  construction  to  be  restrained  in  the 
manner  contended  for  on  the  part  of  the  defendant ;  and 
that  it  is,  therefore,  truly  stated  in  substance  and  effect,  when 
it  is  stated  as  it  is  in  the  declaration  by  itself,  and  without 
the  other  covenants,  which  have  been  argued  to  be  necessary 
to  be  stated  on  the  record  along  with  it,  in  order  to  its  due 
construction ;  and  consequently,  that  there  is  no  ground  |for 
a  nonsuit  in  this  case,  on  the  supposition  of  a  variance  in  this 
respect  between  the  declaration  and  the  instrument  declared 
upon."  (/) 

(0  Uowell  p.  Richards,  11  East,  633 
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The  assignor  in  a  deed  of  assignment  of  a  lease,  after 
reciting  the  original  lease  granted  to  another  /or  the  term  of 
ten  years,  which  by  mesne  assignments  had  vested  in  him, 
and  that  the  plaintiff  had  contracted  for  the  absolute  pur- 
chase of  the  premises,  bargained,  sold,  assigned,  transferred, 
and  set  over  the  same  to  the  plaintiff,  Jbr  and  during  aU  the 
rest  of  the  said  term  of  ten  years,  in  as  ample  a  manner 
as  the  assignor  might  have  held  the  same,  subject  to  the  pay- 
ment of  rent,  and  performance  of  covenants :  and  then  co- 
venanted that  it  was  a  good  and  subsisting  lease,  vaUd  inlaw, 
in  and /or  the  said  premises,  thereby  assigned,  and  not  for- 
/eited  or  otherwise  determined  or  become  void  or  voidable. 
Upon  this  instrument  the  Court  held  that  the  generality  of 
this  covenant  for  title  was  not  restrained  by  other  covenants, 
which  went  only  to  provide  for  or  against  the  acts  of  the 
assignor  himself  or  those  who  claimed  under  him ;  such  as  a 
covenant  against  incumbrances  except  an  underlease  of 
part  by  the  assignor  for  three  years,  a  covenant  for  quiet  en- 
joyment, and  for  further  assurance ;  and,  therefore,  it  ap- 
pearing that  the  original  lease  was  for  ten  years,  determinable 
on  a  life  in  being,  which  dropped  before  the  ten  years  ex- 
pired, they  held  that  the  assignee  might  assign  a  breach  upon 
the  absolute  covenant  for  title,  (nt) 

Where,  however,  the  assignor  of  a  term  covenanted  that  he 
had  not  at  any  time  done  any  act  whereby  the  premises  as- 
signed could  be  incumbered ;  and  that  notwithstanding  any 
such  act,  the  lease  was  a  good  and  subsisting  lease,  and  that 
the  defendant,  at  the  time  of  executing  the  assignment,  had  in 
himself  good  right  to  assign  the  premises  in  manner  afore' 
said,  and  according  to  the  intent  and  meaning  of  the  in- 
denture :  it  was  held,  that  the  covenant  that  the  assignor 
had  good  right  to  assign,  was  qualified  and  restrained  to  his 
own  acts  only.  (») 


(m)  Barton  o.  Fitzgerald,  15  East,         (n)  Foord  v,  Wilson,  8  Tauntooi 
530  543. 
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But  where  by  a  deed  of  assignment  B.  covenanted  for 
himself,  his  heirs,  executors,  and  administrators,  that /or 
adnotmUhsUmdiing  any  act  done  by  him,  (B.),  it  should  be 
lawful  for  A.,  to  receive  the  money,  debts,  and  premises 
thereby  assigned,  without  any  let,  suit,  interruption,  or  de- 
nial of  B.|  his  executors,  or  administrators,  or  any  person 
clahning  under  him  or  them :  it  was  held,  that  the  words> 
''  for  and  notwithstanding  any  act  done  by  B.,"  being  incon- 
sstent  with  the  subsequent  part  of  the  covenant,  ought  to 
be  rejected,  and,  therefore,  that  it  was  a  sufficient  breach 
of  that  covenant,  to  allege  a  receipt  of  the  money  by  the 
executor  qfB»,  in  respect  of  the  premises  assigned  by  the 
mdenture.  (o) 

A  lease  for  years  contained  a  covenant  that  the  lease  was 
a  good  lease  notwithstanding  any  act  of  the  lessor ;  which 
vas  followed  by  a  covenant  for  quiet  enjoyment  during  the 
tenn,  ''without  the  lawful  let,  suit,  interruption,  &c«,  of  the 
lessor,  his  executors,  administrators,  or  assigns,  or  any  of 
them,  or  any  other  person  or  persons  whomsoever,  having 
or  chummg  any  estate  or  right  in  the  premises,  and  that  free 
and  dear,  and  freely  and  clearly  discharged  or  otherwise, 
by  the  lessor,  his  heirs,  executors,  or  administrators,  de- 
fended, kept  harmless,  and  indemnified  from  all  former  gifts^ 
grants,  bargains,  sales,  leases,  mortgages,  assignments,  &c., 
made  by  the  lessor:**  it  was  held  that  the  covenant  for 
quiet  enjoyment  extended  only  to  protect  the  lessee  against 
the  acts  of  the  lessor,  and  those  claiming  under  him,  and  not 
against  the  acts  of  all  the  world,  {p) 

Where  the  lessor  covenanted  that  the  lessee  should  hold 
the  premises  without  any  interruption  or  eviction  by  him, 
or  by  or  through  his  acts,  means,  right,  &c«,  he  himself 
holduig,  under  a  lease  for  a  longer  term,  which  contained  a 
clause  of  re-entry  by  the  original  lessor,  in  case  the  pre- 
mises  should  be  used  for  a  shop ;  and  the  under-lessee  not 

(o)  Belcher  v.  Sikes,  8  B.  &  C.  {p)  Per  three  Justices,  diss.  Park, 
IBS.  Nind  V.  Marshall,  1  B.  &  B.  319. 
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being  informed  of  this  clause,  underlet  to  a  tenant,  who 
incurred  a  forfeiture  by  using  the  premises  for  a  shop ; 
whereupon  the  original  lessor  evicted  him :  it  was  held  that 
this  was  not  an  eviction  by  means  of  the  covenantor,  {q) 


To  the  acts  of 
what  persons  a 
general  coye- 
nant  for  quiet 
enjoyment 
extends ; 

not  to  wrong- 
ful eyictioQB  i 


A  general  covenant  for  quiet  enjoyment,  does  net  extend 
to  wrongful  evictions  or  disturbances  by  a  stranger. 

Therefore,  according  to  one  of  the  earliest  cases  upon 
this  subject,  where  a  man  made  a  lease  for  years  by  inden- 
ture, and  covenanted  to  warrant  the  demised  premises  diuing 
the  term  of  the  lessee ;  and  the  lessee^  being  afterwards 
ousted  by  one  who  had  no  title,  brought  a  writ  of  covenant 
against  the  lessor;  Englefield,  J«,  said,  ''The  lessee  shall 
not  have  a  writ  of  covenant  against  his  lessor  where  he  is 
ousted  by  wrong:  for  he  may  have  trespass  or  ejectume 
firmiB  against  him  who  ousted  him ;  but  if  he  were  ousted 
by  one  who  had  title  paramount  against  him,  as  in  that  case 
he  cannot  have  any  remedy  against  the  person  ousting  him, 
he  may  have  a  writ  of  covenant  against  the  lessor  by  force 
of  the  warranty :  quodfuit  concessum  per  plusors.^  (r) 

A  case,  indeed,  occurs  in  Dyer,  which  contradicts  the 
general  rule  here  laid  down.  There  the  lessor  made  a 
lease,  not  under  seal,  for  years,  and  undertook  that  the 
lessee  should  have  and  enjoy,  &c.,  toiihoui  eviction  and 
interruption  of  any  person,  Ssc. ;  and  upon  a  stranger  enter- 
ing upon  the  lessee,  he  brought  an  action  on  the  case  upon 
this  undertaking  of  the  lessor,  which  the  Court  held  was 
maintainable ;  because  the  undertaking  was  express,  that  the 
plaintiff  should  not  be  molested  in  his  possession,  (s) 

But  in  a  subsequent  case,  where  the  law  upon  this  point 
was  very  fully  considered,  and  the  decisions  very  accurately 


iq)  Spencer  v.  Marriott,  1  B.  & 
C.  457. 

(r)  Year  Book,  26  Hen.  VIII. 
3.6. 


(«)  Monntford  o.  Cateaby,  Dyer^ 
328.  a.  S.  C.  3  Leon.  44.  And  see 
the  case  Anon.  T.  4  Jac.  dted  w 
marg.  Dyer,  supra. 
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investigatedy  it  was  agreed  that  this  case  had  been  over- 
ruled. It  was  admitted  that  the  action  being  upon  a  parol 
agreement,  could  make  no  difference  in  principle ;  and  the 
rule  was  then  laid  down,  **that  the  law  shall  never  judge 
that  a  man  covenants  against  the  wrongful  acts  of  strangers, 
unless  the  covenant  be  full  and  express  to  that  purpose,  {t) 

Accordingly,  in  a  modem  case,  where  a  conveyance  had 
been  made  of  lands  in  iVi^ti;  York^  during  the  American  war, 
and  the  grantor  had  covenanted  that  he  had  a  legal  title,  and 
that  the  grantee  might  peaceably  enjoy,  &c.,  without  the  let, 
interruption,  &c.,  of  the  grantor  and  his  heirs,  or  any  other 
person  whomsoever  ;  and  the  States  of  America  having  seized 
the  lands  as  forfeited  for  an  act  done  prior  to  the  conveyance, 
an  action  of  covenant  was  thereupon  brought :  the  Court  of 
King's  Bench  thought  it  clear  that  the  action  would  not  lie ; 
for  they  said,  "  even  a  general  warranty,  conceived  in  terms 
more  general  than  the  present  covenant,  had  been  restrained 
to  lawful  interruptions."  («) 

A.  leased  lands  to  B.  by  indenture  for  years,  and  cove*  except  by  the 
nanted  that  B.  should  enjoy  the  lands  peaceably  and  quietly 
according  to  the  intent  of  the  indenture,  without  any  lawful 
let,  disturbance,  ejectment,  molestation  of  the  said  A.  A. 
afterwards  entered  upon  B.  without  any  lawful  title ;  but  as 
a  mere  trespasser ;  and  it  was  held  that  he  had  been  guilty 
of  no  breach  of  the  covenant  {v)  But  in  a  later  case,  where 
it  was  covenanted  by  the  lessor  that  the  lessee  should  have, 
hold,  possess,  and  enjoy  the  premises  without  the  lawful  let, 
hmdrance,  or  disturbance  of  the  lessor ^  or  any  other  person 
lawfully  claiming  by,  from,  or  under  him ;  it  was  said  by  Sir 

(/)  Hayes  v.  Bickerstaff,  Vaughn  4  Rep.  80.  h.    Jenitt  v.  Weare,  3 

118.    See  also  Anon.  M.  26,  and  Price,  575. 

'i7Elif.  cited  Dyer,  328.  a.  tfimiErj^.  (»)  Dudley  v,  FoUiott,  3  T.  R. 

Tkdale  o.  Essex,  Hob.  34.  S.  C.  584.   And  see  Noble  v.  King,  1  H. 

Moore,  861.  Chantflowerv.  Priest-  Bl.  34. 

ky,  Cro.  Eliz.  914.    Broking;  v.  (o)  Davie  v.  Sacheverell,  1  RoL 

Cham.  Cro.  Jac.  425.    Hammond  Abr.  429. 1.  45. 
V.  Dod,  Cro.  Car.  5.  Nokes's  case. 
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George  Jefferies,  C.  J.j  that  they  would  not  consider  the 
word  "  lawful,"  nor  drive  the  plaintiff  to  action  of  trespass, 
when,  by  the  general  implied  covenant  in  law,  he  had  engaged 
no  way  to  avoid  his  own  deed,  either  by  a  rightful  or  a  tor- 
tious entry,  (tr) 

And  in  a  modem  decision  this  last  case  was  recognized 
and  allowed ;  and  the  Court  held  that  though  such  a  cove- 
nant against  the  lawful  entry  of  the  lessor  would  not  be 
broken  by  an  accidental  trespass,  yet  if  he  entered  under 
claim  of  title,  he  would  be  liable  for  a  breach  of  his  cove- 
nant, (x) 


To  the  acts  of 
what  penons 
aapecial  co- 
ir«Dant  for 
qaiet  enjov- 
ment  shaU 
extend. 


A  special  covenant  against  interruption  by  J*  S*  extends  to 
unlawful  as  well  as  lawful  entries  by  J.  S.  (y) 

Where  the  condition  of  a  bond,  after  reciting  the  par- 
chase  from  W.  by  the  plaintiffs  of  certain  lands,  was  to  save 
them  and  the  lands  harmless  from  all  manner  of  mortgages, 
judgments,  extents,  executions,  and  other  incumbrances,  had 
and  obtained,  or  thereafter  to  be  had  and  obtained,  by  T.  T., 
or  any  other  person  ;  it  was  held  to  bind  the  obligor  against 
the  wrongful  entry  of  T.  T«,  being  a  special  covenant  against 
the  acts  of  a  particular  person*  (») 


Where  it  is  And,  in  the  following  cases  also,  the  covenant  for  quiet  en- 

cfuminKtiUe'"  j^7°^^"^  ^^  ^^^1^  ^^^^  ^^  ^  express  agiunst  all  persons. 

generally.         Where  tenant  in  tail,  with  reversion  in  the  crown,  made  a 

lease  for  twenty-one  years,  and  covenanted  that  the  lessee 
should  enjoy  it  against  all  persons,  except  the  craum^  and  its 
successors ;  and  the  crown  granted  the  reversion  by  patent 
to  W.,  who,  upon  the  death  of  tenant  in  tail  without  issue, 
entered  upon  the  lessee,  who  brought  covenant  against  the 


(10)  Crosse  0. Young,  2  Show,  426. 
And  see  Holder  o.  Taylor,  Hob.  12. 

(«)  Lloyd  V.  Tomkies,  1  T.  IL 
671. 

(Sf)  Foster  o.  Mapes,  1  Leon,  324. 


8.  C.  Gio.  Elii.  212.  Perry  o.  Ed- 
wards, 1  Str.  400.  Fowlev.  Welsh, 
1  B.  &  C.  29. 

(z)  Nash  and  another  «•  Palmer, 
5  M.  &  S.  374. 
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execQtorSj  it  was  adjudged  that  the  action  lay;  for  none  were 
excepted  but  the  crown  and  its  successors,  (a) 

So  where  a  bond  was  made,  conditioned  that  the  obligee 
should  enjoy  ?rithout  interruption  by  any  person  having,  or 
claiming^  or  pretending  to  have,  any  right  of  common :  it 
vas  held  that  the  bond  was  forfeited  by  the  entry  of  a 
stranger  claiming  a  right,  and  that  it  was  not  necessary  to 
shew  that  such  right  actually  existed,  (b) 

A  fine  was  levied  of  a  feme  covert's  estate,  declaring  the  Where  aninst 
uses  to  the  husband  for  life,  with  power  to  make  leases,  re«-  ^^Ue 
oainder  over,  with j'osis^  power  of  revocation  to  the  husband  ^^^  *^ 
and  wife.      They  afterwards  jointly   revoked   the  former 
uses,  and  declared  new  uses  to  the  wife  for  life,  remainder 
over  to  A.     The  husband  made  a  lease,  and  covenanted  • 
therein  that  the  lessee  should  enjoy  the  premises  without  let, 
suit,  or  interruption,  &c.,  of  or  by  him,  his  heirs,  or  assigns, 
or  any  person  or  persons  claiming  by,  from,  or  under  him. 
The  lessee  having  been  evicted  by  A.,  upon  his  succeeding  to 
the  estate,  brought  an  action  of  covenant  against  the  executors 
of  the  husband ;  who  pleaded  that  A.  did  not  claim  the 
premises  by,  from,  or  under  the  husband.     Upon  a  special 
Terdict  found,   the  Court  of  King's  Bench  were  of  opinion, 
(hat  as  the  husband  was  a  necessary  party  to  the  second  de* 
claration  of  uses,  by  which  the  estate  was  limited  to  A,,  A. 
must  certainly  claim  under  him  within  the  meaning  of  the 
covenant*  The  husband  had  covenanted  against  his  own  acts, 
and  the  new  limitations  were  created  by  one  of  his  acts,  (c) 

So  where  A.  being  seised  in  fee  simple  of  an  estate,  by 
lease  and  release  executed  upon  his  marriage,  setded  the 
same  upon  himself  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  with  a  power  to  the  tenant  for  life  to  grant  leases 
for  years,  determinable  on  three  lives;  and  A.  afterwards 

(a)  Woodroff  V.  Greenwood,  Cro.      Rep.  230.    S.  C.  10  Mod.  384. 
Eliz.  517.  (c)  Hurd  v.  Fletcher,  Dougl.  43. 

ib)  Softtthgate  o.  Chaplin,  Com. 
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granted  a  lease  of  part  of  the  estate  in  question  for  the 
lives  of  three  persons  therein  named,  and  the  life  of  tlie 
survivor;  in  which  lease  there  was  a  covenant  that  the 
lessee  should  quietly  enjoy  the  premises  for  and  during  the 
said  term,  without  the  interruption  of  the  lessor,  his  hebs  or 
assigns,  or  any  other  person  claiming  any  estate,  right,  or 
interest,  by  and  from  him  or  any  of  his  ancestors :  and  the 
lease  not  being  conformable  to  the  power,  and  void  on  the 
death  of  A.,  his  eldest  son  brought  an  ejectment  and 
evicted  the  lessee,  two  of  the  cesluy  qui  vies  being  then 
living :  it  was  held,  that  the  eldest  son  was  a  person  claiming 
under  the  lessor  within  the  meaning  of  the  covenant  for 
quiet  enjoyment,  {d) 

What  acts  In  order  to  make  a  breach  of  the  covenant  for  quiet  en- 

breach,  joyraent,  it  is  not  necessary  that  the  lessee  should  be  dis- 

turbed or  ousted.  The  covenant  means  to  ensure  to  the 
lessee  a  legal  entry  and  enjoyment;  and  therefore,  if  a  prior 
lease  have  been  granted  by  the  lessor,  it  is  a  breach  of  the 
covenant,  although  no  actual  disturbance  may  have  arisen  to 
the  lessee,  {e) 

If  the  lessor  covenant  that  the  lessee  paying  his  rent  shaD 
quietly  enjoy,  the  payment  of  the  rent  will  not  be  a  condition 
precedent  to  the  performance  of  the  covenant ;  but  the  lessee 
being  disturbed,  may  maintain  his  action,  although  at  the 
time  when  the  cause  of  action  accrued,  the  rent  was  in  arrear 
beyond  the  period  at  which  a  right  of  re-entry  had  accrued 
to  the  landlord.  (/) 

But  such  a  covenant  is  so  far  conditional,  that  if  a  lessee 
grant  an  underlease  with  such  a  covenant  to  commence  at  a 
future  period,  and  is  evicted  by  the  anterior  landlord,  for 
forfeiture  prior  to  that  period,  the  under-lessee  cannot  main- 
tain his  action  until  the  commencement  of  the  period,  {g) 

(d)  Evans  o.  Vanghan,  4  B.  &  G.         (/)  Dawson  9.  Dyer,  5  B.  &  Ad. 
261.  584. 

(e)  Ludwell  v,  Newman,  6  T.  R.         (^)  Ireland  «.  Bircham,  2  Bii 
468.    Piatt  on  Covenants,  317.  90.    N.  S. 
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Where  a  man  covenants  that  A»  shall  quietly  enjoy  a 
certain  close,  and  afterwards  sets  up  a  gate  across  a  lane 
leading  to  the  close,  by  which  A.  is  obstructed  in  passing  to 
it,  this  is  a  breach  of  the  covenant,  (h) 

Where  the  lessor  covenants  that  the  lessee  shall  quietly 
enjoy  the  lands  discharged  of  all  rents,  the  lessee  ought  to 
be  discharged  from  a  quit  rent,  (i) 

Bat  where  the  covenant  was  that  A.  had  not  done,  noi^ 
permitted^  nor  steered  to  be  done,  any  act  whereby  an  estate 
was  encumbered  c  and  A.  had  assented  to  an  act,  over  which 
be  had  no  controul ;  it  was  held  that  the  meaning  of  the 
coTenant  was  that  A.  had  not  concurred  in  any  act  over 
which  he  had  a  controul,  and  that  it  extended  to  such  per- 
BussiTe  acts  only  as  have,  through  his  permission  an  ope'*^ 
ratios  effect  in  charging  the  estate,  (k) 

II.  In  addition  to  the  express  covenants  for  quiet  enjoy-  2^  CtfTenant 
oent,  the  lessor  frequently  covenants  to  make  such  further  aBsurance. 
assorance  as  the  lessee's  counsel  shall  advise*    This  cove- 
nant runs  with  the  land.  (2) 

IIL  The  landlord  sometimes  covenants  that  he  will  re-  ^'  Covenant 
pair  the  premises.  But  unless  he  bind  himself  by  such 
express  covenant)  the  tenant  cannot  compel  him  to  repair. 
Therefore  if  a  lease  be  made  of  a  house,  with  the  use  of  a 
pump  standing  upon  the  lessor's  premises,  the  lessee  has  no 
remedy  against  the  lessor  for  suffering  the  pump  to  be  out 
of  repair,  (m)  And  where  the  premises  have  been  consumed 
by  fire,  and  the  landlord^  having  insured  them,  has  reco- 
vered the  insurance  money,  the  tenant  cannot  compel  him 
either  at  law,  (n)  or  in  equity » (o)  to  expend  the  money  so 

{h)  Andrews  f^.  Paradise,  8  Mod«  (m)  Pomfreti).  Rictofti  1  Saund. 

318.  320.  Si  G.  1  Ventr.  26.  44.    1  Sid. 

(t)  Hammond  v.  Hffl,  Com.  Rep.  429.    2  Keb.  505,  569. 

1^.  (ii)  Pindar  o.  Ainaley,  dted  I 

ik)  HobMQ  V.  Middleton>  6  B»  &  T.  R.  312. 

C.  295.  (o)  Leeds  o.Cheetham,  1  Simons 

V)  Middlemore  v.  Goodale,  Cro.  146.    Holtzappel  o.  Baker,  18  Vef, 

Car.  503.  115. 
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recovered  in  rebuilding  the  premises ;  nor  will  a  Court  of 
Equity  restrain  the  landlord  from  suing  for  the  rent,  until 
the  tenant  shall  have  rebuilt  the  premises,  (p)  If  a  lessor 
expressly  covenant  with  his  lessee,  that  he  will,  in  case  the 
premises  shall  be  burned  down,  **  rebuild  and  replace  the 
same  in  the  same  state  as  they  were  in  before  the  fire,  he  is 
only  bound  to  restore  the  premises  to  the  state  in  which 
they  were  before  he  let  them,  and  not  to  rebuild  additions 
made  by  his  tenant,  (q) 

4.  Covenant         jy.  Another  covenant  frequently  inserted  in  the  lease  on 

to  renew.  ^  "^ 

the  part  of  the  lessor  is,  that  he  will  renew  the  lease  to  the 
lessee  at  its  expiration.  A  covenant  for  continued  renewals, 
as  it  tends  to  create  a  perpetuity,  is  not  favoured  by  the 
Courts:  but  where  it  is  express  and  unequivocal,  it  will 
be  duly  enforced;  whether  it  shall  be  satisfied  by  the 
lessors  once  renewing,  or  whether  it  shall  amount  to  an  en-* 
gagement  for  a  perpetual  renewal,  must  depend  on  the  words 
of  the  covenant,  (r) 

Where  the  covenant  was  to  grant  such  further  lease  as 
the  lessee  should  desire  under  the  same  rents  and  covenants 
only  as  in  the  new  lease ;  (s)  and  where  the  covenant  was  to 
execute  one  or  more  leases,  under  the  same  terms  as  the 
original  lease,  and  so  to  continue  the  renewing  of  such  lease 
or  leases  to  the  lessee  or  his  assigns,  it  was  held  the  covenants 
were  for  perpetual  renewal.  (<)  In  one  case,  the  Court  of 
King's  Bench  went  so  far  as  to  hold  that  the  circumstance 
of  the  lessor's  having  frequently  renewed  a  lease,  gave  a  con- 
struction to  an  equivocal  covenant  for  a  perpetual  renewal, 
and  bound  him  continually  to  renew,  (u)  But  this  decision 
has  been  generally  condemned  and  appears  now  exploded.(r) 
In  a  late  case,  where  a  lease  for  twenty-one  years  contained 
a  covenant  by   the  lessor,  at  the  expiration  of  eighteen 

{p)  Ibid.  (0  Fumival  v.  Crew,  3  Atk.  83. 

(9)  Loader  v,  Kemp,  per  Best,         (u)  Cook  v.  Booth.  Cowp.  819- 
C.  J.    2  C.  &  P.  376.  (p)  Vide  Baynham  v,  Guy's  Ho«- 

(r)  See  Bac.  Ab.  Vol.  4.  p.  229.  pital,  3  Ves.  295.    Moore  v,  Foley, 

(«)  Bridges    v.    Hitchcock,    1  6  Yes.  232,  et  vide  Piatt  on  Co- 
Brown's  P.  C.  622.  venants,  242. 
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years,  to  grant  a  new  lease  "  with  all  covenants,  grants, 
and  articles  contained  in  the  original  lease ;"  the  Court  of 
KiDg^s  Bench  held  that  this  covenant  was  satisfied  by  the 
tender  of  a  new  lease  containing  all  the  former  covenants, 
except  the  covenant  for  future  renewed.  And  the  judgment 
was  affirmed  in  the  Court  of  Exchequer  Chamber  upon  writ 
of  error,  (tp) 

Where  the  lessor  in  a  lease  for  sixty-one  years  covenanted 
that  at  any  time  within  one  year  after  the  expiration  of  twenty 
years  of  the  said  term,  upon  the  request  of  the  lessee,  he 
would  execute  another  lease  of  the  premises  for  the  further 
term  of  twenty  years,  to  commence  from  the  expiration  of  the 
said  term  of  sixty-one  years,  and  so  in  like  manner  at  the  end 
of  every  twenty  years  during  the  term  of  sixty-one  years  would 
execute  a  further  term  of  twenty  years,  to  commence  from 
the  expiration  of  the  term  last  granted ;  the  Court  held  that 
the  lessee  could  not  claim  a  further  term  of  twenty  years, 
at  the  expiration  of  the  last  twenty  years  in  the  lease,  having 
omitted  to  claim  a  further  term  at  the  end  of  the  first  and 
second  twenty  years  in  the  lease,  {x) 

In  a  recent  case,  it  was  decided,  on  appeal  to  the  House  of 
Lords,  that  a  covenant,  from  time  to  time,  to  renew  and  per- 
fect such  other  further  assurance,  as  the  lessee,  his  executors, 
administrators,  or  assigns,  with  their  counsel,  learned  in  the 
law,  should  devise,  advise,  or  require,  for  the  better  strength- 
enug,  confirming,  and  assuring,  of  all,  and  singular,  the  said 
demised  and  granted  premises,  unto  the  said  lessee,  his 
executors,  administrators,  and  assigns,  at  such  rents,  and 
under  such  covenants  and  conditions  as  were  contained  in 
the  said  indenture  of  lease,  at  the  charge  of  the  lessee  his 
executors,  administrators,  or  assigns,  was  to  be  construed  as 


(e)  IgKulden  v.  May,  7  East,  237.      Bumel,  Hargr.  Jur.  Arg.  411. 
2  New  Rep.  449.    And  see  also  9         («)  Rubery  o.  Jervoise,  1  T.  R. 
Ves.  325,  and  Lord  Inchiqain  v,     229. 
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a  covenant  for  further  assurance,  and  not  for  perpetual 
renewal,  (y) 

A  covenant  for  renewal  is  a  covenant  running  with  the 
land.  («r) 


6.  Covenant 
topaytaxpa. 


y.  The  landlord  is  chargeable  with  the  land-tax  ni  re- 
spect of  the  rent ;  this  the  tenant  is  required  and  authorized 
in  the  first  instance  to  pay,  and  then  deduct  it  out  of  the 
rent ;  (a)  but  the  landlord  will  be  only  chargeable  in  propor- 
tion to  the  quantum  of  rent  he  receives,  and  not  according 
to  the  improved  value.  Therefore,  where  the  landlord  co- 
venanted in  the  lease  to  pay  the  land-tax,  and  sate  the  tenast 
harmless,  and  the  premises  were  taxed  at  the  rate  of  15(K. 
per  annum,  the  landlord  receiving  only  120L  per  annum,  the 
Court  held  that  the  covenant  was  satbfied  by  the  payment  of 
the  tax  at  the  rate  of  1201.  (b) 

And  where  the  lessor  expressly  covenanted  to  pay  all 
taxes  charged  or  to  be  charged  upon  or  in  respect  of  the 
demised  piece  of  ground  during  the  continuance  of  the 
term,  and  at  the  time  when  the  lease  was  executed,  the 
lessor  gave  a  licence  to  the  lessee  to  build  on  the  land 
demised,  and  the  lessee  did  build,  and  thereby  increased  the 
annual  value  of  the  premises ;  it  was  held  that  the  landlord 
was  liable,  upon  his  covenant  to  pay  the  taxes,  only  in 
proportion  to  the  rent  reserved,  and  not  to  the  improved 
value,  (c) 


(y)  Brown  v.  Tighe,  8  Bli.  273. 
N.  S.    2  a.  &  Fm.  396. 

(g)  Isteed  V.  Stoneley,  1  And. 
82.  Anon.  Moore,  169.  Roe  dem. 
Bamford  v.  Hayley,  12  East,  469. 
See  fuiiher  as  to  the  cases  in  which 
equity  will  grant  a  specific  performr 
ance  of  a  covenant  to  renew,  and 
as  to  tenant-right  of  renewal,  post, 
BooklV. 

(o)  38  Geo.  III.  c.  6,  8.  17.   The 


decisions  on  this  section  are  com- 
mented upon  infra, 

(b)  Yaw  o.  Leman,  1  Wils.  3], 
And  see  Hyde  v.  Hill,  3  T.  H  377. 
Whitfield  V.  Brandwood,  2  Staxi. 
440,  and  Watson  o.  Atkins,  ZB.9( 
A.  647. 

(c)  Watson  v.  Home,  7  B.  &  a 
285,  imd  see  Rex  r.  Soott,  3  T.  R. 
602. 
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But  in  the  same  case,  it  was  also  held  that  the  tenant 
having  compounded  for  his  taxes,  under  the  provisions  of  a 
local  acty  and  in  consequence  of  such  composition  his 
premises  being  assessed  at  a  less  annual  sum  than  the 
improved  annual  value ;  still  that  the  tenant  paid  taxes  in 
respect  of  the  whole  improved  annual  value,  and  that  the 
landbrd  was  to  pay  such  proportion  of  the  taxes  as  the 
rent  bore  to  the  full  improved  annual  value,  {d 

A  covenant  by  the  lessor  to  pay  all  taxes  on  the  lands  de- 
mised does  not  make  him  liable  to  the  rates  of  the  church 
and  poor,  (e) 

SECTION  II. 

OF  THE   COVENANTS  ON   THE  PART  OF   THE   LESSEE. 

I.  By  the  very  relation  of  landlord  and  tenant  the  law  The  tenant  is 
imposes  an  obligation  on  the  lessee  to  treat  the  premises  tivateandre- 
demised  in  such  a  manner  that  no  injury  be  done  to  the  ^^  ®  ^^' 
inheritance,   but   that  the  estate  may  revert  to  the  lessor 
undeteriorated  by  the  wilful  or   negligent   conduct  of  the 
lessee.    He  is,  therefore  bound  to  keep  the  soil  in  a  proper 
state  of  cultivation ;  to  preserve  the   timber ;  and  to  sup- 
port and  repair  the  buildings.     These  duties  fall  upon  him 
without  any  express  covenant  on  his  part;  and  a  breach  of 
them  will,  in  generali  render  him  liable  to  be  punished  for 
waste.  (/) 

Waste    is   either  voluntary,  or  permissive:  the  one  an  waste, 
offence  of  commission ;  the  other  of  omission.    It  may  be 
incurred  in  respect  of,  1.  the  soil;  S.  the  buildings ;  3.  the 
trees,  fences,  &c.  ;  4.  the  live  stock  on  the  premises,  (g) 

{i)  Watson  9.  Home,  7  B.  &  C.  the  tenant  will  be  liable  to  an  ac- 

285,  and  see  Rex  v,  Scott,  M^a.  tion  of  waste  by  his  landlord,  and 

(f)  Theed  o.  Starkey,  8  Mod.  314.  will  be  left  to  his  remedy  by  action 

Bowls  V.  Cells,  Cowp.  453.  of  trespass  against  the  stranger, 

(f)  Co.   Lit.  53.  a.    And  if  a  2  Rol.  Abr.  821. 1.  5. 

stranger  enter  and  commit  waste,  (g)  Co.  lit.  53.  a,  b. 
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To  the  toil.  1.  To  dig  and  carry  away  the  soil;  to  dig  clay ;  to  4^}en 

xnines^  gravel  pits,  and  the  like^  is  voluntary  waste.  (A)  As 
is  also  to  change  the  face  of  the  soil,  by  converting  arable 
land  into  pasture,  or  pasture  into  arable;  turning  garden 
ground  into  tillage;  sowing  grain  in  hop-grounds;  (t^ 
ploughing  up  strawberry  beds ;  {k)  building  a  house  upoo 
the  land ;  (l)  and  in  short,  in  any  manner  essentially  vary- 
ing the  quality  of  the  soil,  or  the  nature  of  its  produce. 
But  the  offence  consists  in  the  first  penetrating  and  open- 
ing the  soil ;  therefore  it  is  not  waste  to  dig  in  mines  or 
pits  already  open.  (991)  And  if  mines,  &c.,  be  expressly 
named  in  the  dembe,  so  as  to  shew  an  intention  in  the 
parties  that  the  lessee  shall  have  the  benefit  of  their  pro- 
duce, it  will  not  be  waste  in  him  to  open  them,  (n)  Where 
clay,  marie,  &c.,  is  taken  from  the  soil  for  the  purpose  of 
repairing  the  buildings,  or  improving  the  land,  this  will  not 
be  waste,  (a)  Nor  is  it  waste  to  dig  trenches  for  drain- 
ing off  the  water,  (p)  If  the  tenant  suffer  the  land  to 
be  surrounded  or  overflowed  with  water,  through  his  neg- 
ligence in  permitting  the  embankments,  &c.,  to  fall  into 
decay,  he  will  be  chargeable  for  permissive  waste  to  the 
soil ;  but  if  the  overflow  be  caused  by  tempest,  he  will  not 
be  answerable  for  such  accident,  unless  he  omit  to  repair 
the  damage,  {q) 

To  the  S.  Voluntary  waste  to  buildings  is  the  deliberately  pulling 

buildings ; 

{h)  Co.  Lit.  63.  b.     Nowell  v.  Abr.  816. 1.  45. 

Donning,  2  Rol.  Abr.  816.  1.  16.  (m)  Co.  lit.  53.  6.    Saunders's 

Saunder*8  case,  6  Rep.  12.    Man-  case,  5  Rep.  12. 

wood's  case,  Moore,  101.    Moyle  (n)  Ibid.     In   Lord  Rutland  v. 

©.  Moyle,  Owen,  67.   Astry  v,  Bal-  Gie,  1  Sid.  162.    S.  C.  1  Lev.  lor, 

lard,  2  Mod.  193.  it  is  made  a  query  whether  a  par- 

(t)  Ibid,     Tresbam  9.  Lamme,  son  may  dig  mines  in  his  glebe. 

2  Rol.  Abr.  814.  1.  50.     Harrow  (0)  Co.  Lit.  53.  b.     Moyle  r. 

School  V.  Alderton,  2  Bos.  &  Pul.  Moyle,  Owen,  67.    Roll  Abr.  8I6. 

86.  (p)  Altham's  case,  2  RoL  Abr. 

(Ar)    Watherell    v.    Howells,    1  820. 1.  23. 

Camp.  227.  (q)  Co.  Lit  63.  6.    2  Rol.  Abr. 

(l)  Co.  Lit.  53.  a.  contr,  Kei]w.  816.  1.  32,  &c.    Anon   Moore,  62. 

38.  b.     Lord  Darcy  v.  Askwith,  Griffith's  case,  ibid,  69.     Anon. 

Hob.  238.     Cecil  v.  Caves,  2  Rol.  ibid.  73. 
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of  them  down ;  unroofing  them ;  (r)  altering  one  kind  of 
building  into  another,  as  a  corn-mill  into  a  fulling-mill,  or  a 
hall  into  a  stable ;  {s)  throwing  two  rooms  into  one ;  {t)  pulling 
down  the  house  and  rebuilding  it  upon  a  greater  or  less  scale 
than  before.  («) 

According  to  the  law,  in  its  ancient  strictness,  it  was  waste 
in  the  tenant  to  take  down  any  doors,  windows,  wainscots,  or 
other  thing  affixed  to  the  freehold,  even  though  he  himself 
might  have  originally  put  them  up.  (r) 

This  rule  has  been  much  relaxed  in  favour  of  the  tenant, 
as  between  whom  and  his  landlord  the  privilege  of  removing 
fixtures  is  construed  more  liberally  than  between  the  executor 
of  tenant  for  life  and  remainder-man;  and  still  more  than  as 
between  the  heir,  or  devisee,  and  executor,  which  is  the  most 
iaToarable  case  for  the  real  estate,  (to) 

The  exceptions  to  the  rule  haVe  been  taken  most  strongly 
in  favour  of  trade. 

Things  affixed  by  the  tenant  to  the  freehold,  for  the  Fixtures, 
purpose  of  trade  or  manufacture,  may  be  removed  by  him 
whenever  the  removal  is  not  contrary  to  any  prevailing  prac- 
tice ;  and  where  the  article  can  be  removed  without  causing 
material  mjury  to  the  estate,  and  where  the  articles  in 
themselves  were  of  a  perfect  chattel  nature  before  they  were 
put  up,  or  at  least  have,  in  substance,  that  character  inde- 
pendently of  their  union  with  the  soil;  or  in  other  words,  when 
they  may  be  removed  without  being  entirely  demolished,  or 
losing  their  essendal  character  or  value,  {x) 

Buildings  which  do  not  come  strictly  within  the  description 

(r)  Co.  lit.  53.  a.  Doe  dem.   Gmbb  v.  Earl  of  Bur- 

(<)  Ibid,    2  RoL  Abr.  S14. 1.  46,  lington,  5  Bac.  &  Ad.  611. 
S15.  1.  41.     Greene  v.    Cole,  2         (v)  Co.  lit.  63.  o. 
Saand.  252.    S.  C.  1  Lev.  309.  (w)  3  East,  38. 

(0  2  RoL  Abr.  815. 1.  37.  (d?)  Amos  &  Ferard  on  fixtures, 

(«)  Ibid,  815.  L  33,  35,  et  vide  115,  et  vide  2  Atk.  16. 
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of  buildings  erected  for  the  purpose  of  trade,  yet  if  connected 
with  such  purposes,  have  been  held  to  fall  within  the  exception ; 
such  as  a  cyder  mill,  (y)  fire^ngines  and  steam-engines  in 
collieries ;  (»)  a  shed  called  a  Dutch  bam  formed  of  uprightei 
resting  on  a  foundation  of  brick ;  (a)  a  varnish  house  built  on 
plates  laid  on  brick-work ;  (6)  salt  pans  considered  with 
reference  to  trade,  (c) 

The  tenant  may  also  remove  a  baker's  oven,  (d)  or  dyer's 
or  soap  boilers'  vats,  {e)  furnaces,  (/)  coppers  in  brewhouses, 
&c. ;  (g)  greenhouses  and  hothouses  in  a  gardener's  grounds, 
and  trees  planted  for  sale  by  nursery  moi ;  (A)  wind-mills  made 
of  wood,  having  a  foundation  of  brick,  the  wood  work  not 
inserted  into  the  brick  foundation,  but  resting  on  by  their 
weight  only,  (t) 

But  it  remains  to  be  decided,  whether  he  may  remove 
substantial  or  permanent  additions  to  the  premises,  although 
built  for  the  purposes  of  trade,  as  lime,  pottery,  or  brick 
kilns,  (k)  wind  or  water-mills,  not  being  of  the  description 
before  mentioned,  work-shops,  store-houses,  furnaces  and 
flues  of  smelting  and  glass  houses,  stoves  and  floors  of 
smeltiog-houses,  and  erections  of  a  like  nature,  (l) 

Although  tenant  cannot  remove  articles,  which  are  articles 
of  an  agricultural  nature,  yet  if  the  object  and  purport  of  the 
erections  have  relations  to  trade  of  any  description,  the  tenant 
may  remove  them,  as  in  the  mixed  cases  before  mentioned,  of 
cyder  mills,  machinery  for  working  mills,  and  collieries ;  and 
salt  pans;   and  on  the  same  principle,  although  private 

(tf)  Lawton  v.  Lawton,  3  Atk.  14.         (/)  Poole's  case,  1  Salk.  368. 

(g)  Lawton   v.   Lawton,   supra,         (g)  3  Atk.  14. 
Dudley  v.  Ward,  Amb.  114.  (A)  Penton  v.  Robart,  jipra. 

(a)  Deano.  Allally,  3  Esp.  11.  (t)  Rex  v.  OtUey,  1  B.  &  Ad. 

(5)   Penton  r.  Robart,  2  East,  161.  Rexo.  Londontfaorpe,6T.  R. 

88.  377. 

(c)  Lawtou  0.  Salmon,  1  H.  Bl.  (Ar)  Thresher  o.  East  London 
259,  and  see  3  East,  54.  Water  Works,  2  B.  &  C.  608. 

(d)  Year  Book,  20  Hen.  VII.  136.         {D  See  Amos  &  Ferard  on  Fix- 
(«)  Ibid.  tures,  276. 
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persons  cannot  sell  or  remove  fruit  trees  planted  by  them- 
sdves,  yet  nursery  men  may  remove  trees  and  shrubs  which 
they  have  planted  for  the  purpose  of  sale;  but  they  cannot 
plough  up  strawberry  beds  out  of  the  ordinary  course  of 
management  of  the  nursery  ground ;  nor,  as  it  should  seem, 
take  down  hot-houses»  green-houses»  forcing-houses,  or  erec- 
tions of  that  description,  (m) 

Fixtures  put  up  for  ornament  or  convenience,  and  not  per- 
manendy  affixed  to  the  freehold,  may  be  removed  by  the  party 
putting  them  up;  but  the  privilege  is  of  a  more  limited 
nature  than  that  in  &vour  of  trade. 

It  was  lately  decided  that  a  pump,  very  slightly  affixed  to 
tbe  freehold,  was  removable  as  a  tenant's  fixture.  (») 
Looking  glasses  standing  on  chimney  pieces,  and  nailed  to  the 
wan,  and  book-cases  standing  on,  but  not  fastened  to  brackets 
and  screwed  to  the  wall,  have  been  held  to  fall  within  the 
description  of  fixed  furniture,  (a)  Hangings,  (p)  tapestry, 
pier  glasses,  (q)  whether  nailed  to  the  walls  or  panels,  or  put 
up  in  lieu  of  panels,  marble  and  other  ornamental  chimney 
pieces,  (r)  marble  slabs,  window-blinds,  wainscot  fixed  to  the 
vails  by  screws,  («)  grates,  ranges,  and  stoves,  although  fixed 
m  brick-work ;  iron  backs  to  chimneys,  beds  fastened  to  the 
walls  or  ceilings,  fixed  tables,  furnaces  and  coppers,  mash 
tobs  and  fixed  water  tubs,  cofiee  and  malt  mills,  cupboards 
fixed  with  holdfasts,  clock  cases,  iron  stoves,  and  the  like, 
may  be  removed,  (t)  But  fixtures  can  be  removed  only 
when  the  separation  occasions  little  or  no  damage,  which  is  a 
question  for  a  jury  on  the  issue,  whether  the  fixtures  are 
removable  or  not  by  law.  («) 

(»)  See  Amos  &  Fenurd  on  Fbc-  (q)  Ibid. 

tom,  279.  (r)  Ex  parte  Quincey,  1  Atk.  477. 

(a)  Grymes  r.  Bowerefi,  6  Bing.  («)  Ibid. 

437.    4  Moore  &  P.  143.  (0  Amos  &  Ferard  on  Fixtures, 

(o)  Birch  p.  Dawaon,  4  Nev.  &  276. 

Man.  22.    2  Ad.  &  EIL  37.    6  G.  (v)  Avery  r.  Gheslyn,  5  Nev.  & 

&  P.  658.  M.  373. 

ip)  Beck  V.  Rebow,  1  P.  Wm.  94. 
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A  tenant  cannot  remove  a  border  of  box  pbuited  by 
him.  (v) 

The  rights  of  parties  respecting  particukir  articlesi  will  be 
much  regulated  by  custom ;  and,  therefore,  where  it  has  been 
a  custom  to  value  a  particular  article  between  outgoing  and 
incoming  tenants,  it  is  a  proper  criterion  for  determining  the 
nature  of  the  property,  and  whether  it  is  a  fixture  or  not  (w) 

If  a  lessee  assigns  a  house  by  way  of  mortgage,  but  without 
mentioning  fixtures,  trover  cannot  be  maintained  for  them  by 
subsequent  assignees,  as  trustees  for  sale,  or  the  like,  (x) 

According  to  the  uniform  consent  of  the  cases,  whatever 
things  the  tenant  has  a  right  to  remove  ought  to  be  removed 
within  the  term ;  for  if  the  tenant  leave  the  premises  without 
removing  them,  they  then  become  the  property  of  the  rever- 
sioner, (y)  But  where  the  tenant  holds  over,  even  so  as  to 
become  a  trespasser,  he  will  not  be  considered  as  having 
abandoned  the  things  he  had  a  right  to  remove :  and  there- 
fore, where  a  tenant  had  let  off  part  of  the  land  demised  to 
A.,  who  erected  a  building  for  the  purpose  of  making  var- 
nish, (which  had  a  brick  foundation  with  a  chimney  let  into 
the  ground,  and  in  which  A.  carried  on  his  trade,)  and  the 
tenant's  term  expiring,  the  landlord  recovered  a  judgment 
in  ejectment  for  the  premises  against  A.,  who  thereupon 
pulled  down  the  building  and  carried  away  the  materials ; 
the  Court  of  King's  Bench  were  of  opinion  that,  though  he 
was  a  trespasser  in  respect  of  the  land,  be  was  not  a  tres- 
passer de  bonis  asportatis,-  for,  being  still  in  possession  of 
the  premises,  there  was  no  pretence  to  say  he  had  abandoned 
his  right  to  the  goods,  (v) 

(p)  Empson  v.  Soden,  4  B.  &  (y)  Poole's  case,   1   Salk.  3^. 

Ad.  656.  Ex  parte  Qnincy,  I  Atk.  477.  Fitx- 

(w)  Davis V.  Jones, 2 B& A.  166.  herbert  v.  Shaw,  1   H.  BL  258. 

And  see  WethercU  v,  Hewell,  1  Lyde  v.  Rossell,  1  B.  &  Ad.  394. 

Camp.  227.  (?)  Pentono.  Robart,  2  East,  8S. 

(x)  Longstaff  v,  Meagoe,  4  Nev.  S   C.  4  Esp.  33.    And  Davis  f. 

«c  M.  2U.    2  Ad.  &  £U.  167.  Jones,  n^a. 
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Wbere^  however,  a  purchaser  of  lands  had  brought  an 
^ectment  against  the  tenant  from  year  to  year,  and  the 
parties  had  entered  mto  an  agreement  that  judgment  should 
be  entered  for  the  phuntiff,  with  a  stay  of  execution  till  a 
given  period;  though  in  such  agreement  no  mention  was 
made  of  any  buildings  or  fixtures,  it  was  held  that  the 
tenant  could  not  in  the  mean  time  remove  buildings  or  fix- 
tures, viz.f  a  wooden  stable  standing  upon  rollers,  and  posts 
and  rails,  from  the  premises,  which  he  had  himself  erected 
before  action  brought;  because  the  fair  interpretation  of 
such  agreement  was,  that  the  defendant  should  in  the  mean 
time  do  no  act  to  alter  the  premises,  but  should  deliver 
them  up  in  the  same  condition  as  when  the  agreement  was 
made  and  the  judgment  signed.  For  though  he  would 
clearly  have  been  entitled  to  take  away  the  articles,  if  he 
bad  done  it  during  the  continuance  of  his  term,  yet  by  the 
agreement  the  parties  had  made  a  new  contract,  which  put 
an  end  to  the  term,  (a) 

Permissive  waste  to  buildings  consists  in  omitting  to  keep  PermianTe 
them  in  tenantable  repair ;  suffering  the  timbers  to  become 
rotten,  by  neglecting  to  cover  in  the  house ;  or  the  walls  to 
Ulmto  decay  for  want  of  plaistering;  (6)  or  the  foundation 
to  be  sapped  by  leaving  a  mote  or  ditch  unscoured.  (e) 
Merely  suffering  the  house  to  remain  unroofed  (provided 
it  were  so  at  the  commencement  of  the  tenancy)  will  not  be 
waste ;  but  then  the  tenant  must  take  the  consequences  of 
any  other  part  thereby  becoming  ruinous  or  decayed,  {d) 
To  permit  walls,  built  to  exclude  the  water,  to  remain  in 
such  a  dilapidated  state  as  to  cause  the  lands  to  be  over- 
flowed and  injured,  is  waste,  (e) 


(«)  Fitxheibert  v.  Shaw,  stipra.  (c)  Sticklehorne  o.  Hatchman, 

*)  Co.  lit  63.  a.    2  Rol.  Abr.  Owen,  43. 

S15. 1 31.    Weymouth  v.  Gilbert,  (d)  2  Rol.  Abr,  818. 1. 17. 

i^.  816.  L  42.     Newell  v.  Don-  («)  Co.  Lit.  53. 6.    Anon.  Moore, 

mg,  ibid,  L  48.    Corbet  v.  Stone-  62.    Griffith's  case,  Moore,  69* 
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Waste  as  to 
trees,  &c. 


If  the  house  be  destroyed  by  lightning,  tempesti  or  the 
king's  enemies,  it  is  not  waste ;  though  to  suffer  it  to  re- 
main ruined  will  be  so;  {/)  or  if  the  damage  done  by  the 
tempest  were  owing  to  the  tenant's  previous  neglect  to  repur 
the  premises,  (g)  Formerly  persons  in  whose  houses  accH 
dental  fires  commenced  were  liable  for  waste;  (A)  but  the 
statute  6  Anne,  c.  81,  s.  6,  has  now  altered  the  law;  with 
a  proviso,  however,  that  no  agreement  betweei^  landlord  and 
tenant  shall  be  thereby  defeated.  (») 

3.  To  cut  down  timber^  or  to  lop  it  so  as  to  occasion  its 
decay,  is  waste,  {k) 


Trees  must  be  above  twenty  years  old  to  be  timber.  (/) 
Oak,  elm,  and  ash,  of  that  age,  are  considered  as  timber 
throughout  the  kingdom ;  (iZ)  and  in  counties  where  these 
trees  are  scarce,  others  are  by  local  custom  accounted  tim- 
ber. Thus,  it  appears  from  the  cases,  that  in  BucHnghanh 
shire^  beech,  cherry,  and  aspen  are  timber ;  (m)  and  that 
beech  is  also  timber  in  Gloucestershire  (»)  and  Bedfordshire; 
(o)  beech  and  willow  in  Hants  :  (p)  birch  in  Yorkshire  and 
Cumberland ;  {q)  and  these  together  with  holly,  (r)  black- 
thorn, {s)  horse-chestnut,  lime,  yew,  walnut,  crab,  and  horn- 
beam, in  different  parts  of  the  country.  (0  And  though 
pollards,  or  such  timber-trees  as  have  been  lopped,  are  not 


(/)  Co.  Lit  53.  a. 

(g)  Anon.  Moore,  62. 

(A)  Co.  Lit.  53.  b, 

(0  Vide  imjra,  245. 

(k)  Co.  Lit  53.  a. 

(0  2  Inst  643.  et  vide,  Anbrey 
V,  Fi8her»10£a8t451. 

(ft)  Ibid,  Samuel  v,  Johnson, 
Dyer,  65.  a.  It  was  said  in  Tumor 
0.  Smith,  Gwil.  529>  that  ash  was 
not  timber  in  Essex :  query? 

(m)  Anon.  2  Rol.  Rep.  814.  Au- 
brey V,  Fisher,  st^a.  Wright 
e.  Powle,  GwiL  Tithe  Ca.  357. 
Bibye  r.  Huxley,  Bunb.  192. 

(n)  Rex  V.  Minchin  Hampton, 


Burr.  1308.  AbboU  v.  Hicks,  1 
Wood's  Tithe  Ca.  319.  Welbankr. 
Hayward,  3  Wood,  512. 

(o)  Downes  v.  Moormany  2  Wood, 
238.   S.  C.  GwiL  658. 

ip)  Layfield  v.  Cowper,  1  Wood, 
330.  Guffley  v.  Pindar,  Hob.  219. 

(g)  Countess  of  Cnmberiand's 
case,  Moore,  812. 

(r)  Finder  o.  Spencer,  Noy,  30. 

(«)  Cook  V.  Cook,  Cro.  Car.  531. 

(0  Holliday  v.  Lee,  Moore,  541. 
Doke  of  Chandoe  o.  TVdbot,  2  P. 
Wms.  606.  Walton  r.  Tryon, 
Gwil.  832. 
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in  general  accounted  timber,  (u)  yet  these  also,  by  local 
custom,  may  fisdl  within  that  denomination,  (v) 

To  cut  down  trees,  not  being  timber,  if  they  be  growing 
in  defence  of  the  house,  is  also  waste,  (to)  And  if,  after 
cutting  down  such  trees,  the  tenant  cut  away  or  stub  up 
the  gennins,  he  will  be  guilty  of  double  waste,  (x)  And 
when  fruii  trees  are  growing  in  an  orchard  or  garden,  it  is 
waste  to  cut  them  down,  (y) 

It  is  not  waste  if  the  tenant  cut  down  timber  trees 
for  the  necessary  repairs  of  the  house,  fences,  &c.,  {z) 
even  though  he  may  have  covenanted  to  repair  at  his  own 
charge  (a) :  but  then  it  must  be  for  the  repairing  of  build- 
ings, &c.,  existing  when  he  entered,  and  not  for  such 
as  he  may  have  erected,  (b)  If  the  house  be  accidentally 
bomed,  the  tenant  may  cut  timber  for  rebuilding  it :  (c)  but 
he  cannot  cut  timber  to  build  a  new  house,  (d)  or  to  put  up 
rails  where  none  were  before,  (e)  It  must  moreover  be  for 
repairs  which  are  presently  needed,  and  not  for  such  as  are 
likely  to  become  necessary.  (/*)  And  it  must  not  be  for 
repairs  which  have  been  occa^oned  by  his  own  negli* 
gence :  (jg)  for  if  the  tenant  suffer  the  buildings  to  fall  into 
decay,  and  then  cut  down  timber  to  repair  them,  he  will 
be  guilty  of  double  waste,  (h) 

If  a  bailiff  of  an  estate  assign  a  tree  for  housebote,  pur- 
suant to  the  lease,  and  be  discharged  prior  to  the  tree  being 
felled,  the  tenant  may,  nevertheless,  take  the  tree  for  the 
intended  purpose,  (s) 

(■)  Soby  V,  Molyns,  Plowd.  470.  p.  257. 

(e)  Anon.  OwiL  165.    Duke  of  (5)  Co.  Lit  63.  b. 

Chaados  r.  Talbot,  a  P.  Wms.  606.  (e)  Ibid. 

MiKhooae  on  'Hthes,  77-  Id)  Darcy  o.  Asquith,  Hob.  238. 

(«)  Co.  lit  53.  a.  (tf)  Co.  lit  53.  b. 

(«)  Fits.  N.  B.  136.  (/)   Gorges   o.  Stanfidd,  Cro. 

{$)  Co.  lit  53.  5.    2  Rol.  Abr.  Eliz.  593. 

Sir.  L  32.  (g)  Co.  lit  53.  b. 

{:)  Co.  Lit.  53.  b.  (A)  Ibid.  2  RoL  Abr.  822. 1.  38. 

(a)  AnoD.  Moora,  23,  et  vide  in^a,  (t)  Courtenay  r.  Flaher,  4  Bing.  3. 
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The  timber  must  be  absolutely  and  immediately  em- 
^  ployed  in  the  repairs  for  which  it  was  felled ;  for  if  the 
tenant  cut  down  timber  and  sell  it,  and  out  of  the  proceeds 
repair  the  house;  or  if  he  sell  it,  and  afterwards  buy  it 
again,  and  then  use  it  for  repairing ;  or  if  he  exchange  it  for 
other  timber,  although  it  be  used  for  the  like  purpose,  {k)  he 
will  in  either  case  be  guilty  of  waste.  (/) 

Whether  trees  have  been  cut  down  bond  fide  for  the 
purpose  of  repairing  is  a  question  for  a  jury,  (m) 

For  other  estovers,  as  fire-bote,  cart-bote,  hedge-bote, 
and  the  like,  the  lessee  may  also  cut  down  timber ;  (i»)  but 
he  may  not  cut  timber  for  fire-bote  so  long  as  be  has  enough 
dead  wood  for  his  consumption,  (o) 

The  tenant,  however,  may  cut  down  timber-trees  that 
are  dead ;  (p)  and  such  trees  as  are  neither  timber,  nor 
grow  in  defence  of  the  house,  the  lessee  is  at  liberty  to 
cut.  i^q)  But  he  may  not  go  farther  than  cutting ;  for  if  he 
grub  up  the  trees,  hedges,  or  underwood,  he  will  then  be 
guilty  of  waste,  (r)  When  thorns,  bushes,  funse,  or  the 
like,  are  growing  in  the  pasture  or  arable  lands,  the  tenant 
may  lawfully  stub  them  up :  for  this  is  good  husbandry  and 
not  waste,  {i) 

4.  To  the  live  4.  Waste  may  be  done  in  respect  of  animals,  by  taking  or 
destroying  so  many  of  them  as  to  unstock  the  dove-cote, 
warren,  park,  or  fish-pond  in  which  they  were  kept;(/)  and 
it  is  waste  if  the  tenant  stop  the  pigeon-holes  so  that  the 

(ib)  Simmons  o.  Norton,  7  Bing.  (p)  Co.  Lit.  53.  6. 

640.    6  M.  &  P.  645.  (9)  Und,  Sir  John  Gage  v. Smith, 

(0  Co.  lit.  53.  h.    Com.  Dig.  2  Rol.  Abr.  817.  L  17. 

Waste  D.  (5).  Roll.  Ab.  833.  Vin.  (r)  Co.  lit.  53.  6.    Anon.  do. 

Ah.  Waste  D.  Jac.  137. 

(m)  Doe  dem.  Foley  o.  Wilson,  («)  Maleverer  r.  Spinke,  Dyer, 

11  East,  56.  37.  a. 

(n)   Bnd.     Darcy   o.  Asquith,  (0  Co.  Lit.  53.  &.     VaTHsor's 

Hob.  234.  case,  2  Leon.  222.    Anon.  4  Leoo. 

(o)  FtU.  Nat.  Brev.  136.  240. 
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pigeons  camiot  buUd.  {u)  And  it  is  permissive  waste,  if  the 
tenant  suffer  the  park-paling  to  be  decayed,  so  that  the  deer 
stray  and  be  lost,  (r) 

The  law  not  only  prohibits  voluntary  and  permissive  waste,  I.  Covenant 
but  also  calls  upon  the  tenant  to  cultivate  the  lands  demised  the  lands. 
in  a  husbandlike  manner,  conformably  to  the  custom  of  the  lessee  i^  men 
country;  (it)    this    obligation,    however,    extends    only    to  ^o'f8<>^^*''> 
reasonable   and   usual  cultivation,  and  does  not  bind  the  covenant, 
tenant  to  any  extraordinary  mode  of  agriculture,  {x)  Se  U^ 

The  liability  of  the  lessee  upon  this  point,  however,  is  usually 
defined  by  an  express  covenant;  in  which  case,  we  must  look 
to  the  particular  terms  of  the  lease  to  ascertain  the  extent  of 
the  liability,  without  regard  to  the  general  obligation  imposed 
by  law  in  the  absence  of  express  covenants. 

AU  covenants  by  the  lessee  for  cultivation  run  with  the 
land,  (y) 

A  covenant  by  the  tenant,  not  to  remove  or  grub  up  trees, 
is  broken  by  removing  them  from  one  part  of  the  premises  to 
another;  and  by  taking  away  trees,  although  the  tenant  plant 
a  greater  quantity  than  those  removed,  unless  those  taken 
away  were  dead.  («) 

A  covenant  by  the  tenant  to  occupy  the  premises  in  a  good 
and  husbandlike  manner,  according  to  the  custom  of  the 
country  where  the  premises  lie,  will  be  broken  by  contra- 
Tening  the  prevalent  course  of  husbandry  in  the  neighbour- 
hood, (a)  And  even  though  the  contract  be  simply  to  occupy 
an  estate  tn  a  good  and  husbandlike  manner^  this  will  primd 
facie  throw  a  liability  upon  the  tenant  to  cultivate  the 
land  according   to    the  practice  of  the  neighbourhood.  (6) 

(«)  Moyle  V.  Moyle,  Owen,  66.  (y)  Shep.  Touch.  I6l. 

(c1  Ibid.    Co.  Lit.  53.  b.  (r)  Doe  dcm.  Wctherell  v.  Bird, 

(«)  Powlcy  V,  Walker,  5  T.  R.  6  C.  &  P.  196. 
373.  (a)  Legh  v.  Hewitt,  4  East,  i54« 

(x)  Brown  r.  Crump,  1  Marsh.         (5)  Ibid.  159. 
567.    S.  C.  6  Taunt.  300. 
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And  though  a  farm  be  held  under  a  written  agreementi  the 
custom  of  the  neighbourhood  may  well  be  insisted  upon, 
provided  such  custom  be  not  excluded  by  the  terms  of  the 
agreement,  (e) 

If  the  landlord,  in  his  declaration,  aver  a  particular  custom 
of  cultivation,  which  the  tenant  in  his  plea  traverses  as  lud 
in  the  declaration,  and  the  jury  find  that  the  custom  is  not 
as  averred  in  the  declaration,  but  that  the  farm  has  not  been 
cultivated  according  to  the  custom  of  the  neighbourhood, 
the  landlord  will  be  held  to  have  tied  himself  up  to  the  pa^ 
ticular  custom  as  alleged  by  him,  and  having  failed  to  prove 
it,  will  not  be  entitled  to  recover,  (d) 

A  covenant  to  manage  in  the  same  manner  as  by  other 
tenants,  will  be  satisfied  by  cultivation  in  the  mode  in  which 
the  landlord  has  permitted  his  other  tenants  to  cultivate,  un- 
less the  tenant  is  acquainted  with  the  terms  of  a  previous 
lease,  in  which  case  he  will  be  bound  to  cultivate  according 
to  the  terms  in  such  previous  lease,  (e) 

A  covenant  by  the  lessee  that  he  will  at  all  times  during 
the  term  plough,  sow,  manure,  and  cultivate  the  demised 
premises,  {except  the  rabbit^oarren  and  sheep-waU),  not 
only  obliges  the  lessee  to  cultivate  all  the  land,  except  the 
warren,  &c.,  but  restrains  him  from  ploughing  the  parts 
excepted ;  and  therefore  if  he  plough  them,  he  is  guilty  of 
a  breach  of  covenant  (/) 

But  a  covenant  by  the  lessee  that  he  will  sufficiently  mack 
and  manure  the  land  with  two  sufficient  sets  of  muck  within 
the  space  of  six  of  the  last  years  of  the  term,  the  last  set 
of  muck  to  be  laid  upon  the  premises  within  three  years  of 
the  expiration  of  the  term,  is  satisfied  by  the  tenant's  laying 

(c)    Wiggleaworth  v.   Dallison,  M.  &  R.  789.    6  Tyrw.  383. 

Dougl.  201.    Senior  v,  Armitage,  (e)  liebemtXMl  o.  YiDes,  I  Meri- 

Holt's  N.  P.  C.  197.  And  see  Webb  vale,  15. 

V.  Plummer,  2  B.  &  A.  746.    Hut-  (/)  Duke  of  St.  Albans  v.  EDis, 

ton  V.  Warren,  1  Mees.  &  W.  466.  16  East,   352.      Vtde  Brown    v. 

id)  Angersteio  v.  Handson,  1  C,  Brown,  1  Lev.  57. 
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on  two   sets   of  muck    within  the  three   last  years  of  the 

tenn.  (y) 

A  covenant  to  deliver  up  all  the  trees  standing  in  an 
orchard  at  the  time  of  the  demise,  reasonable  use  and  wear 
oD]y  excepted^  is  not  broken  by  removing  trees,  decayed  and 
past  bearing,  from  a  part  of  the  orchard  which  was  over- 
stocked. (A) 

A  lease  contained  a  covenant  that  the  lessee  would  not  dig 
grave)  out  of  any  part  of  the  demised  premises  without  the 
consent  of  the  lessor,  or  paying  him  10«*  per  load,  except 
what  should  be  dug  out  of  two  acres,  part  of  the  premises 
denused,  and  part  of  a  garden  late  in  the  possession  of  A.  B. 
By  an  indorsement  made  on  the  lease  before  execution,  it 
was  agreed  that  it  should  be  lawful  for  the  lessor  to  let  any 
part  of  the  demised  premises  for  the  purpose  of  making 
bricks  or  tiles,  he  paying  the  lessee  3L  for  every  acre  which 
he  should  so  let ;  and  further,  that  it  should  be  lawful  for 
the  lessee  to  break  up  and  dig  for  gravel  in  any  part  of  the 
demised  premises,  he  covenanting  to  pay  to  the  lessor  20L 
for  every  acre  he  should  break  up,  at  or  before  the  expira- 
tioD  of  the  term,  and  to  make  good  the  same.  It  was  held 
that  the  lessee  was  not  entitled  to  dig  for  gravel  in  the  two 
acres  of  garden  ground  mentioned  in  the  lease  without 
making  them  good,  (t) 

A  covenant  by  the  lessee  to  pay  a  certain  additional  rent 
for  every  acre  converted  to  tillage,  is  recoverable  by  way  of 
liquidated  damages;  and  the  receipt  of  the  original  rent, 
without  demanding  the  additional  sum,  will  not  be  a  waiver,  (i) 

II.  We  have  seen  that  the  omission  of  the  tenant  to  up-  li.  Covenant 

to  repair. 

{$)  Pownall  V.  Moores,  5  B.  &  (k)  Denton  v.  Bichmond,  3  Tyr. 

A.  416.  630;  2  Cr.  &  M.,  et  tide  Jones  r. 

(4)  Doc  dem.  Jones  ©.  Crouch,  Green,  3  Y.  &  J.  298.    Farrant  v. 

2  Campb.  449.  Olmius,  3  B.  &  A.  692.    Astley  v. 

(i)  Flint  9.  Brandon,  1  N.  R.  73.  Weldon,  2  Bos.  &  P.  350. 

R  2 
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hold  the  premises  demised,  will  render  him  liable  to  be 
charged  for  waste :  but  beyond  this  liability,  the  law  lays 
upon  the  tenant  an  obligation  to  repair.  (/)  The  extent, 
however,  of  this  obligation  is  not  very  accurately  defined. 
Liability  of  the  It  seems  that   the    natural  and  unavoidable  decay  of  the 

tenant  by  mere  .     ,  , 

force  of  law,      buildings  must  always  be  allowed  for,  where  there  is  no  ex- 
press covenant  to  the  contrary:   and  that   the  lessee  will 
satisfy  the  obligation  which  the  law  imposes  upon  him,  by 
delivering  up  the  premises  at  the  expiration  of  his  tenancy 
in  a  habitable  state.     Upon  one  occasion,  where  a  landlord 
claimed  to  recover  a  compensation  from  the  defendant,  who 
had  been  his  tenant  from  year  to  year,  for  his  having  neg- 
lected to  repair  the  premises,  Lord  Kenyon,  C.  J.,  would 
not  admit  the  claim.     "A  tenant  from  year  to  year,*'  said 
his  lordship,  ''  is  bound  to  commit  no  waste,  and  to  make 
fair  and  tenantable  repairs,  such  as  putting  in  windows  or 
doors  that  have  been  broken  by  him,  so  as  to  prevent  waste 
and  decay  of  the  premises;    but  in  the  present   case  the 
plaintiff  has  claimed  a  sum  for  putting  a  new  roof  on  an  old 
worn-^ut  house :  this,  I  think,  the  tenant  is  not  bound  to  do, 
and  that  the  plaintiff  has  no  right  to  recover."  (fn) 

In  an  old  case  it  was  held,  that  if  a  house  is  let  in  parts,  he 
who  occupies  the  lower  part  is  bound  to  repair  the  foundation, 
and  he  who  occupies  the  garret,  the  roof.  But  in  the  case  of 
Tenant  v.  Goldwin^  the  Court  doubted  of  this  case,  and  said, 
although  in  the  Nat.  Brev.  there  was  a  writ  to  that  effect, 
yet  it  was  in  that  instance  founded  upon  a  custom,  (n) 

And  where  the  landlord  relying  upon  no  particular  agree- 
ment, but  upon  the  obligation  arising  out  of  the  relation  of 
landlord  and  tenant,  declared  against  his  lessee,  that  in  con- 
sideration of  his  having  become  tenant   of  a  certain  mes- 


(Q  Supra,  p.  214.    And  see  Par-  Johnson,  5  C.  &  P.  230.    Leach 

teriche  ©.  Powlet,  2  Atk.  383,  and  v.  Thomas,  7  C.  &  P.  327. 

Godfrey  v,  Watson,  3  Atk.  518.  (n)  Keilway,  38.  b.    Anon.   11 

(in)  Ferguson  v. ,  2  Esp.  Mod.  8.     Tenant  r.  Goldwin,  6 

N.  P.  C.  590,  et  vide  Answorth  v.  Mod.  314.  Fitz.  Nat.  Brev.  296. 
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suage,  he  undertook  to  keep  the  same  in  good  and  tenant- 
able  repair;  and  to  uphold  and  support,  and  to  deliver  up 
the  same  to  the  plaintiff  at  the  expiration  of  his  term  in  the 
condition  in  which  he  received  it ; — and  then  proved  that  the 
house  was  in  good  repair  when  the  tenant  entered  it ;  but 
that  upon  quitting  it,  he  had  in  some  degree  damaged  the 
ceiling,  the  walls,  and  other  parts  of  the  house,  by  removing 
the  shelves  and  fixtures ;  and  had  not  left  the  house  in  a 
good  ienamtable  condition;  so  that  the  plaintiff  had  been  put 
to  a  smaU  expense  in  refitting  it  for  the  occupation  of  a  new 
tenant;  Gibbs,  C.  J.,  nonsuited  the  plaintiff,  saying,  that, 
though  the  tenant  might  be  answerable  to  some  extent,  he 
was  not  liable  to  the  extent  stated  in  the  declaration ;  and 
that  tenant  from  year  to  year  is  not  liable  for  general 
repairs.  And  his  lordship  intimated  that  tenant  at  will 
would  not  be  bound  to  rebuild  in  case  the  premises  became 
ruinous  by  accident,  (o) 

Id  an  action  of  assumpsit  by  the  landlord  against  the 
tenant  for  want  of  repair,  the  tenant  paid  into  Court  the  sum 
expended  by  the  landlord,  in  putting  the  premises  into 
repair.  The  landlord,  by  his  replication,  averred  he  had 
sustained  damages  beyond  that  sum,  and  the  jury  gave  him 
damages  for  the  loss  of  the  use  of  the  premises  whilst  under 
repair,  {p)  On  motion  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  the  Court  refused  to  disturb  the  verdict,  {q) 

In  case  the  premises  were  accidentally  or  negligently  con-  i,J*^**o?fiJ^. 
sumed  by  fire,  the  tenant,  would  not,  at  common  law,  have 
been  guilty  of  waste  if  he  neglected  to  rebuild  them.  By 
the  statute  of  Gloucester,  tenants  for  life  and  years  were 
made  liable  for  waste  without  any  exception,  which  rendered 
them  liable  for  destruction  by  fire,  but  tenant  at  will  was 
still  not  liable,  (r)    By  the  statute  6  Anne,  c.  31,  ss.  6,7, 


(0)  HorsefaU  v.  Mather,  Holt's         iq)  Und,  I  Bing.  467.  N.  S. 
N.  P.  C.  7.  (r)  Countess  of  Salop's  case,  6 

ip)  Woods©.  Pope,6  C.&  P.  782.      Rep.  13.    Co.  Lit.  57.  a.  n.  377. 
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(made  perpetual  by  the  statute  10  Anne,  c*  14,)  it  was 
enacted,  "  that  no  action,  suit,  or  process  whatsoever, 
shall  be  had,  msdntained,  or  prosecuted  against  any  person 
in  whose  house  or  chamber  any  fire  shall  accidentally  begin, 
or  any  recompence  be  made  by  such  person  for  any 
damage  suffered  or  occasioned  thereby ;  provided  that  this 
do  not  extend  to  defeat  or  make  void  any  contract  or  agree- 
ment made  between  landlord  and  tenant.**  This  restored 
the  common  law,  so  that  at  present  the  tenant  cannot  by 
mere  force  of  legal  obligation,  without  some  special  covenant 
or  agreement,  be  called  upon  to  rebuild  the  premises  which 
may  be  burned  down  during  his  occupation.  («) 

ni[^  to  rewdr  '^^^  liability  of  the  lessee  to  keep  the  premises  in  repair 
is  frequently  enlarged,  controlled,  or  at  least  defined,  by  an 
express  covenant  in  the  lease.  Usually  the  lessee  covenants 
to  maintain,  sustain,  and  repair  all  the  buildings,  and  to 
keep  the  same  in  repair ;  and  to  deliver  them  up  so  repaired 

laad,^  ^  *  **  ^^^  ®°^  o^  ^^®  term.  Such  a  covenant  runs  with  the 
land  ; — for  it  affects  the  estate  and  reversion  in  the  hands  of 
every  person  that  may  have  them.  (/) 

If  the  tenant  agree  to  lay  out  a  certain  sum  in  repairs  to 
the  approval  of  the  lessor,  with  a  distinct  agreement  thai 
the  tenant  may  retain  a  given  sum  out  of  the  first  rent  for 
such  repairs,  the  lessor's  approval  is  not  a  condition  pre- 
cedent to  the  lessee  retaining  the  rent,  (u) 

If  one  covenant  to  keep  in  repair  and  leave  the  premises 
in  the  same  state  as  he  found  them,  he  is  merely  required  to 
use  his  best  endeavours  to  keep  them  in  the  same  tenantable 
repair  in  which  he  found  them.  Natural  and  unavoidable 
decay  is  no  breach  of  the  covenant,  {v)  And  supposing  he 
covenant  to  repair  generally,  this  does  not  appear  to  impose 

(8)  Et  vide  Lord  Chesterfield  v,  («)  Dallman  o.  King,  4   Bing. 

Bolton,  Com.  Rep.  629.     Co.  Lit.  105.  N.  S. 

57,  a.  (N.)  377.  W  Shep.  Touch.  169. 

CO  Buckley©.  Pirk,  1  Salk. 317. 


CHAP.  II.]     Covenants  on  the  Part  of  the  Lessee.  247 

upon  him  a  liability  to  uphold  the  buildings  without  regard 
to  the  necessary  decay  of  old  materials.  In  Gutteridge  v. 
Munyardf  (tr)  a  lessee  had  covenanted  to  keep  the  premises, 
which  were  old,  in  repair ;  it  was  held  he  was  not  liable  for 
such  dilapidations  as  resulted  from  the  operation  of  time 
and  the  elements. 

The  question  in  such  cases  is,  whether  the  premises  have 
been  kept  in  substantial  repair  as  opposed  to  claims  for 
fancied  injuries;  such  as  a  mere  crack  in  a  pane  of  glass, 
or  the  like,  {x)  And  with  a  view  to  the  determination  of 
this  question,  the  jury  may,  it  seems,  inquire  whether  the 
premises  were  new  or  old  at  the  time  of  the  demise,  and  be 
regulated  in  their  verdict  accordingly,  [y)  But  although  the 
defendant  may  shew  the  state  of  the  premises  generally  at 
the  commencement  of  the  time,  it  is  not  competent  to  him 
to  go  into  matters  of  detail.  («) 

The  covenant  to  keep  in  the  same  state  the  woods,  lands,  and  binds  the 
and  natural  productions,  will  not  render  the  covenantee  liable  buUd  in  case 
for  any  injury  which  may  arise  to  these  from  the  act  of  ^^^^j*"*  ^^ 
God.     As  if  trees  be  blown  down,  the  covenant  to  leave 
them  in  the  same  state  will  not  be  broken  ;  for  to  keep  it  has 
now  become  an  impossibility,  (a)     But  the  case  is  different 
with  respect  to  buildings.    For  whether  these  be  destroyed 
by  the  act  of  God,  by  negligence,  or  design,  the  covenant 
will  remain  binding  on  the  covenantee,  and  he  will  be  guilty 
of  a  breach  by  failing  in  the  restoration,  {b) 

Where  therefore  the  lessee  covenants  to  repair,  and  the  or  by  fire* 

(»)  1  Moo.  &  Rob.  334.  N.  S.  451. 

(«)  ?er  Lord  C.  J.  Tindal  in  (a)    Shep.  Touch.   173.      Year 

Stanley  p.  Towgood,  3  Bing.  N.  S.  Book,  40  Edw.  III.  6.  a.    See  also 

^  vide  Barns  «.  Jones,  1  Moo.  &  Ingoltby  v.  Wivell,  Hardr.  387. 

Bob.  173.  Shelly's  case,  1  Rep.  98. 

(y)  Stanley  v.  Towgood,  supra,  ifi)  Paradiae  v,  Jane,  Aleyn,  27. 

Bordett  v.  Withers,  2  Nev.  &  P.  Brecon  Company  o.  Pritchard,  6 

122.  T.  R,  750. 

(z)  Mantz  o.  Goring,  4  Bing. 
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house  is  burned  by  accident  or  otherwise^  he  is  bound  to  re- 
build it  within  a  reasonable  time,  (e)  It  is  not  unusual  in 
the  covenant  to  repair  to  insert  an  exception  of  accidents 
by  fire  and  tempest. 

ISxpired  lease.  Where  a  lease,  containing  a  covenant  by  the  lessee  U 
keep  the  premises  in  repair,  had  expired,  and  he  then  ve^ 
bally  agreed  to  hold  over,  pajring  an  additional  rent,  nothing 
more  being  expressed  between  the  parties  respecting  the 
terms  of  the  new  tenancy,  and  the  premises  were  consumed  bj 
fire.  An  action  of  assumpsit  was  brought,  and  the  plaintiff 
declared,  that  in  consideration  that  defendant  had  becotne 
plaintiff's  tenant  of  a  warehouse,  &c.,  the  defendant  under- 
took to  repair,  and  averring  that  defendant  had  continued 
his  tenant,  assigned  as  a  breach  that  he  had  suffered  the 
premises  to  remain  out  of  repair.  On  the  trial  before  Lord 
EUenborough,  it  was  insisted  for  the  defendant,  that  a  new 
holding  had  been  created,  without  reference  to  the  former 
lease.  But  his  lordship  was  of  opinion,  that  where  a  tenant 
holds  over,  he  impliedly  holds  over  subject  to  all  the 
covenants  in  the  lease  which  are  applicable  to  his  new 
situation ;  and  that  the  mere  advance  of  rent  made  no 
difference,  {d) 

Void  lease.  The  same  principle  applies  to  the  case  of  a  void  lease,  as 

when  a  lease  having  been  granted  by  tenant  for  life,  con- 
taining a  covenant  to  repair,  but  not  made  in  accordance  with 
the  power ;  the  lease  was  assigned  to  the  defendant,  who 
after  the  death  of  the  tenav^t  for  life,  when  the  lease  would 
determine,  continued  to  pay  the  rent  to  the  remaindernnan 
for  a  short  period,  but  taking  the  improved  rent  during  the 
residue  of  the  term.     The  premises  being  left  out  of  repair, 

(c)  Year  Book,  40  Edw.  III.  6.  a.  Bullock  v.  Dommitt,  6  T.  R.  650. 

Anon.  Dyer,  33.  o.  pi.  10.    Poole  Pym  i?.  Blackburn,  3  Ves.  34.  And 

©.  Archer,  2  Show.  401.     S.  C.  see  2  Saund,  420.  n.  (2). 

Skin.  210.      Compton   v.    Allen,  (d)  Digby  v.  Atkinaon,  4  Camph. 

Style,  162.    Lord  Chesterfield  v,  275.     Beale  o.  Sanders,  3  BioR. 

Puke  of  Bolton,  Com.  Rep.  627.  850.  N.  S. 
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the  landlord  brought  an  action  for  damages,  on  an  implied 
assumpsit  to  repair ;  and  it  was  held  he  was  entitled  to  recover, 
up  to  the  end  of  the  term  mentioned  in  the  lease,  on  the 
ground  that  the  tenant  was  liable  to  all  the  stipulations 
contained  in  the  lease,  in  the  same  way  as  a  tenant  b  who 
holds  over  after  the  determination  of  the  lease.  But  if 
a  breach  of  the  covenant  to  repair  takes  place  during  the  con- 
tmuance  of  the  lease,  {e)  persons  claiming  under  the  lessee, 
but  coming  into  possession  after  the  determination  of  the  lease, 
will  not  be  liable  on  an  implied  promise  to  restore  the  premises 
to  the  aame  state  in  which  they  were  at  the  commencement 
of  the  original  lease.  (/) 

Where  there  is,  besides  a  covenant  to  repair,  a  covenant 
by  the  lessee  to  insure  for  a  certain  sum,  and  the  premises 
are  burned,  the  lessee's  liability  to  rebuild  is  not  limited 
to  the  amount  of  the  sum  for  which  he  covenanted  to 

As  between  landlord  and  tenant  at  a  rack'^entf  where  the  but  not  to 
rebuildbg  or  repairing  of  the  party-walls  becomes  necessary  ^y  ^J^ 
pursuant  to  the  statute  1 4  Geo.  III.  c.  78,  (h)  the  tenant 
cannot  be  called  upon  to  contribute  to  such  rebuilding  and 
repairs  in  virtue  of  an  express  covenant  to  keep  the  pre- 
mises in  repair,  (f)  For  the  statute  meant  to  throw  the 
burthen  upon  the  owner  of  the  improved  rent,  {i)  And 
therefore  the  lessor  of  a  house  at  a  rack-rent  (there  being 
no  other  person  entitled  to  any  kind  of  rent,)  is  liable  to 
contribute,  although  the  lessee  may  have  improved  the  pre- 
mises :  {I)  and  so  the  assignee  of  "the  lessee  of  premises  at  a 
filed  rent,  which  premises  he  has  considerably  improved, 

(c)  Beal  V.  Sanders,  3  Bing.  850.  tine,  pitch,  and  tar. 

N.S.  (f)  Stone  f>,  Greenwell,  cited  3 

(/)  Johnson v.HerefordChurch-  T.  R.  461.     Moore  v.  Clark,  6 

wardens,  6  Nev.  &  M.  106.  Taunt  90. 

{g)  D^by  v.  Atkinson,  siqtra,  (k)  Southall  v.Leadbetter,  3  T.  R. 

(i)  The  14  Geo.  III.  c.  78,  was  458. 

unended  by  the  25  Geo.  III.  c.  77,  (Q  Beardmore  v.  Fox,  8  T.  R. 

and  by  1  &  3  Victoria,  c.  76,  in  re-  214. 
ipect  of  maDu&ctoriee  of  tuipen- 
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and  consequendy  rendered  of  greater  annual  value,  b  not 
liable  to  be  called  upon  for  contribution  under  the  statute* 
^Tbc^ow^  as  the  owner  of  the  improved  rent.  (I)  But  where  the 
oftheim-  tenant  is  in  fact  the  owner  of  the  improved  rent,  he,  and 
not  the  ground-landlord,  will  be  liable  to  contribute  to  the 
expense  of  party-walls  :(f»)  as  if  the  lessee  of  a  house  at  a 
rack-rent  underlet  it  at  an  advanced  rent,  he  may  be  called 
upon  to  contribute  under  the  statute;  (»)  and,  according  to 
the  opinion  of  Lord  Kenyan,  the  lessee  will  be  liable  where 
be  assigns  his  lease,  and  receives  a  large  sum  of  money  for 
the  purchase  of  it,  though  no  improved  rent  be  reserved  to 
him.  (o) 

Where  the  defendant,  who  held  a  lease  of  land,  entered 
into  an  agreement,  in  the  month  of  July,  to  let  the  land  to  G., 
who  was  to  build  houses,  and  pay  defendant  a  rent  of  201, 
a  year ;  the  houses  were  covered  in  by  the  end  of  September, 
and  on  the  30th  of  September  the  defendant  assigned  over 
the  lease  to  another  person.  It  was  held  that  the  defendant, 
being  entitled  to  the  improved  rent  at  the  time  the  houses 
were  built,  was  liable  to  contribute  to  a  party-waU,  to 
which  the  houses  were  attached.  And  in  the  same  case  it 
was  also  held  that  the  owner  of  the  party-wall  was  not  con- 
fined to  ten  days  to  give  his  notice ;  there  being  no  ad- 
joining house  when  the  party-wall  was  built,  but  be  might  give 
the  notice  in  a  reasonable  time  after  the  adjoining  houses 
were  attached  to  it.  {p) 

In  a  case  in  which  a  tenant,  after  the  expiration  of  a 
beneficial  lease,  rebuilt  a  house,  which,  subsequently  to  the 
determination  of  his  lease,  was  consumed  by  fire ;  and  in  so 
doing,  made  use  of  the  party-wall  of  the  adjoining  house; 
after  which  the  ground  landlord  granted  him  a  new  lease, 
in  consideration  of  the  expense  incurred  in  rebuilding,  at  a 

(0  Lambe  v,  Hemaos,  2  B.  &  A.  &  Pal.  303. 
467.  (o)  Southall  v.  Leadbetter,  «pri. 

(m)  Peck  V.  Wood,  5  T.  R.  130.  (p)  Collins  v.  Wilson,  4  lUog. 

(a)  Sangster  o.  Birkhead,  1  Bos.  551. 
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rent  of  seven  guineas^  the  house  being  worth  60/.  per 
aurnon,  to  hold  from  a  day  then  past ;  the  Court  of  Common 
Pleas  thought  the  lessee  could  not  be  considered  as  the 
owner  of  the  improved  rent,  and  that  no  previous  agreement 
for  a  new  lease  could  be  presumed  from  the  retrospective 
habendum  in  the  lease,  so  as  to  bring  the  case  within  Peck  v. 
Woody  and  therefore  held  that  the  owner  of  the  adjoining 
boose  could  not  recover  as  against  him  a  moiety  of  the 
expense  of  building  the  party-wall,  {q) 

In  a  case,  in  which  the  original  tenant  built  the  party- 
vaD,  and  then  underlet  part  of  the  adjoining  land  on  a 
bailding  lease,  at  a  rent  of  50/.  The  under  tenant  made  use 
of  the  party-wall  for  building  another  house,  which  he  let  at  a 
rent  exceeding  50/.  /  it  was  held  that  the  original  tenant  was 
the  owner  of  the  improved  rent,  and  it  seemed  that  the  statute 
did  not  apply  where  the  land  adjacent  to  the  party-wall  was 
held  under  an  agreement  with  the  builder  of  it.  (r) 

A  lessee  for  twenty-one  years  at  a  pepper-corn-rent  for 
the  first  half  year,  and  a  rack  rent  for  the  rest  of  the  term, 
who  by  agreement  was  to  put  the  premises  in  repair,  and 
had  covenanted  to  pay  the  land-tax  and  all  other  taxes,  rates, 
assessments,  and  impositions,  having  assigned  his  term  for  a 
^'"^  sum  in  gross,  was  held  not  to  be  liable  to  pay  the 
expense  of  a  party-wall,  either  by  the  provisions  of  the 
statute  14  Geo.  III.  c.  78,  s.  41,  or  the  covenant;  for 
where  the  parties  contract  for  a  lease  at  a  rack-rent,  the 
landlord  is  the  person  who  ought  to  bear  the  expense  of  the 
partj-wall  (*) 

But  where  the  tenant  of  the  house  covenanted  in  his  lease 
to  pay  a  reasonable  share  and  proportion  of  supporting, 
repairing,  and  amending  all  party  walls,  &c.,  and  to  pay  all 
taxes,  duties,   assessments,  and   impositions  parliamentary 

(q)  Taylor  o.  Reed,  6  Taunt.  249.         (<)  Southall  v.  Leadhetter,  3  T.  R 
ir)  WiUiams  o.  Pocklington,  2      458. 
B.  &  Ad.  878. 
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and  parochial^  ''  it  being  the  intention  of  the  parlies  that 
the  landlord  should  receive  the  clear  yearly  rent  of  60/.  in 
net  money  without  any  deduction  whatever;**  and  during 
the  lease  the  proprietor  of  the  adjoining  house  built  a  party- 
wall  between  that  house  and  the  house  demised,  under  sta- 
tute 14  Geo.  III.  c.  78,  the  Court  of  King's  Bench  held  that 
it  was  the  tenant,  not  the  landlord,  who  was  bound  to  pay 
the  moiety  of  the  expense  of  the  party-wall:  and  Lord 
Kenyon  said,  ''  Modus  et  conventio  vincunt  legem,  Wc 
collect  the  intention  from  the  whole  of  the  instrument  If 
this  had  rested  itself  merely  on  a  covenant  to  pay  taxes,  &c., 
I  should  not  have  thought  a  tenant  liable :  but  here  is  a 
covenant  that  the  landlord  should  have  the  rent  clear  and 
net.  A  covenant  is  always  taken  most  strongly  against  the 
covenantor.  I  cannot  bring  my  mind  to  doubt  from  the 
whole  but  that  the  tenant  should  pay  the  whole."  (/) 

Where  notice  of  pulling  down  and  rebuilding  a  party-wall 
was  given  under  the  Building  Act,  and  the  tenant  of  die 
adjoining  house,  who  was  under  a  covenant  to  repair,  finding 
it  necessary  in  consequence  to  shore  up  his  house,  and  to 
pull  down  and  replace  the  wainscot  and  partitions  of  it,  instead 
of  leaving  such  expenses  to  be  incurred  and  paid  by  the 
owner  of  the  house  giving  notice,  in  the  manner  prescribed 
by  the  act,  and  afterwards  paying  the  same  to  him  upon 
demand,  employed  workmen  of  his  own  to  do  those  necessary 
works,  and  paid  them  for  the  same ;  the  Court  held  that  he 
could  not  recover  over  against  his  landlord  such  expenses 
incurred  by  his  own  orders,  and  paid  for  by  him  in  the  first 
instance  :  all  the  powers  and  authorities  given  by  the  act  in 
respect  to  any  works  to  be  done  being  given  to  the  owner  of 
the  house  intended  to  be  pulled  down  and  re-built ;  and  the 
landlord  of  the  adjoining  house  being  only  liable  by  the  act 
to  reimburse  his  tenant  money  paid  by  him  to  the  other 
owner  for  such  works  as  are  authorized  to  be  done  by  such 
other  owner  in  respect  of  such  adjoining  house.  («) 


(0  BaiTctt  V.  Duke  of  Bedford,         («)  Robinson  o.  Lewis,  10  £ast, 
8  T.  R.  602.  227. 
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Where  one  raising  a  party-wall^  bond  Jida  intended  to 
comply  with  the  directions  of  the  Building  Actj  14  G.  3|  c.  78, 
but  did  not  in  fact  do  so,  and  injured  the  adjoining  house, 
the  owner  of  which  brought  trespass.  It  was  held  that  the 
nusmg  of  the  wall  was  to  be  considered  as  done  in  pursuance 
of  the  statute,  and  that  the  defendant  was  entitled  to  the 
protection  given  by  the  hundreth  section,  and  that,  the 
plaintiff  not  having  given  the  notice,  or  commenced  his  action 
within  the  period  prescribed  by  that  section,  the  defendant 
was  entitled  to  a  verdict,  {v) 

The  defendant  is  entitled  to  treble  costs  under  the  hun^ 
dredth  section  of  the  act,  upon  nonsuit,  (tr) 

Where  an  indenture  of  lease  contains  a  general  covenant  Covenants 

to  rcDAir  when 

to  keep  the  premises  in  repair,  with  a  clause  of  re-entry  for  qualified! 
a  breach  of  covenant ;  and  a  further  covenant  that  the  tenant 
shall,  within  a  certain  time  from  notice  being  served  upon 
him  by  the  landlord,  repair  all  defects  specified  by  the  notice, 
the  first  covenant  in  general  will  not  be  held  to  be  restrained  by 
the  hitter,  (x)  And  so  it  was  held  that  a  covenant  by  the  lessee 
to  leave  the  premises  in  repair,  and  a  covenant  that  the  lessor 
might  direct  the  lessee  to  complete  the  repairs,  by  giving  six 
months*  notice  in  writing,  were  distinct  and  separate  covenants, 
and  that  the  former  was  not  qualified  by  the  latter,  {y) 
Bat  where  a  lessee  covenanted  to  repair  the  premises  at  all 
times,  as  often  as  need  should  require,  and  at  farthest 
ftiihin  three  months  after  notice^  this  was  held  to  be  one 
entire  covenant,  the  former  part  of  which  was  qualified  by 
the  hitter,  (x) 

(9)  PraU  V.  HiUman,  4  B.  &  C.  2  Camp.    620.     Vide  Doe    dem. 

'^.   6  Dowl.  &  Ryl.  360,  and  see  Morecraft  v.  Meux,  4  B.  &  C.  606. 

^ells  V.  Ody,  I  Gale,  137,  161.  Doe  dem.  De  Rutzen  v,  Meuz,  5 

2  C,  M.  &  R.  128,  184.     3  Dowl.  Ad.  &  £11.  277. 

Prac.  Ca.  799.  (y)  Wood  v.  Day,  7  Taunt.  646. 

(»)  Collins  V.  Poney,   9  East,  1  B.  Moore,  389. 

322.  (2r)  Horsfall  v.  Testar,  1  Moore, 

(')  Roe  dem.  Goatly  v.  Paine,  89.    7  Tannt.  385. 
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To  what  build-       A  general  covenant  by  the  lessee  to  repair,  extends  to  all 

iDgs  a  covenant   •     .^    , 

to  repair  ex-      buildings  erected  during  the  temii  as  well  as  to  the  buildings 

demised.  Therefore,  if  upon  a  demise  of  three  houses  with 
such  a  covenant,  the  lessee  builds  a  fourth,  he  will  be  bound 
to  repair  this  also :  and  if  he  covenant  to  pull  down  the 
three  and  rebuild  them,  and  leave  the  said  premises  in 
repair,  and  he  pull  down  the  three,  and  build  five  in  their 
place,  he  is  bound  by  his  covenant  to  deliver  up  all  m 
repair,  (a) 

A  lessee,  who  has  erected  fixtures  for  the  purposes  of 
trade  upon  the  demised  premises,  and  afterwards  takes  a 
new  lease,  to  commence  at  the  expiration  of  his  former  one, 
which  new  lease  contains  a  covenant  to  repair,  will  be  bound 
to  repair  the  fixtures,  (b) 

A  lease  was  made  of  a  piece  of  ground  and  all  the  build- 
ings thereon  standing.  The  lessee  covenanted  to  lay  out  the 
sum  of  200L  within  fifteen  years  in  erecting  and  rebuilding 
of  messuages  or  tenements  upon  the  ground  and  premises; 
and  from  time  to  time  and  at  all  times  all  and  singular  the 
said  messuages  or  tenements  so  to  be  erected^  with  all  such 
other  houses,  &c.,  as  should  be  thereafter  erected  to  repair ; 
and  the  said  demised  premises  with  all  such  other  houses  so 
well  repaired,  at  the  end  of  the  term  to  deliver  up,  &c.  The 
Court  thought  that  this  was  merely  a  building  lease ;  that 
the  intention  of  the  parties  was  that  the  old  premises  should 
be  pulled  down:  and  consequently  that  the  covenant 
extended  only  to  those  newly  erected,  and  was  not  broken  by 
the  pulling  down  of  the  old.  (c) 

Where  a  lessee  covenanted  to  repur  the  four  messuages 
demised ;  and  within  fifty  years  to  take  down  the  said  de- 
mised messuages,  as  occasion  should  require^  and  in  the  place 

(a)  Douse  v.  Earle,  3  Lev.  264.        W.  2  B.  &  C.  608. 
S.  C.  2  Vcntr.  126.  (c)  Lant  v.  Noiris,  Burr.  287. 

if)  Thresher  o.  East  London  W. 
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(hereof  to  erect  upon  the  premises  four  new  brick  messuages  | 
the  Court  of  Common  Pleas  intimated  an  opinion^  that  if 
within  the  fifty  years  the  houses  should  be  so  repaired  as  to 
make  them  completely  and  substantially  as  good  as  new 
houses,  the  covenant  would  be  satisfied  without  taking  down 
the  old  houses:  and  that  the  words  as  occasion  should 
require  would  ruse  a  question  of  fact  for  a  jury,  whether 
nich  occasion  did  arise,  (d) 

The  breaking  a  door-way  through  the  wall  of  a  demised  What  k  a 
house  into  an  adjoining  house,  is  a  breach  of  the  general  y^^t  u>  ^^ 
covenaDt  to  repair,  {e)    And  where  the  tenant  of  a  house  '^P*'^* 
corenaoted  to  repair  the  premises  and  all  erections,  build- 
ings and   improvements  erected  on    the  same  during  the 
term,  the  Court  held  that  it  was  a  breach  of  the  covenant  in 
the  lessee  to  remove  a  verandah  erected  during  the  term, 
the  lower  part  of  which  was  affixed  to  the  ground  by  means 
of  posts,  (/) 

If  lessee  covenant  to  support  and  maintain  the  brick  walls 
belonging  to  the  premises,  and  he  pulls  down  a  brick  wall 
which  divides  a  front  court  yard  from  another  court  at  the 
side  of  the  house,  it  will  be  a  breach  of  the  covenant,  {g) 
But  an  enlargement  of  windows,  opening  external  doors,  and 
taking  down  partitions,  is  not  a  breach  of  a  covenant  to 
repair,  and  keep  in  repair  a  dwelling-house,  with  all  build- 
ings, improvements,  and  additions  set  up  or  made  by  the 
lessee.  (A) 

^^liere  a  man  covenants  to  keep  buildings  in  repair,  and 
he  polls  them  down,  or  sufiers  them  to  decay,  he  is  imme- 
diately guilty  of  a  breach  of  his  covenant;  and  an  action 
^  be  maintained  against  him  before  the  term  has  ex- 

(d)  ETdjn  9.  Raddish,  7  Tsmit.  6  C.  &  P.  195,  et  vide  Corporation 
^11.  ofLondono.Venable8,tfrt(i.l96.  (»). 

(e)  Doe  dem.  Vickery  v.  Jack-  (A)  Doe  dem.  Dalton  o.  Jones, 
8on,  2  Staik.  293.  1  Nev.  &  M.  6.    4  B.  &  Ad.  126, 

(/)  Penny  v.  Brown,  ibid,  403.       et  vide  Doe  dem.  Vickery  v.  John« 
is)  Doe  dem.  Wethcrell  o.  Bird,     son,  2  Stark.  293. 
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pired.  (f)  But  if  he  covenant  to  leave  them  in  as  good  a 
state  as  he  found  thenii  and  then  pull  them  down,  he  will  be 
guilty  of  no  breach  of  covenant,  for  he  may  rebuild  them ; 
therefore,  no  action  will  lie  till  the  end  of  the  term,  {k) 

The  tenant  is  not  bound,  under  his  covenant  to  repair,  to 
be  at  the  expense  of  renewing  the  works  in  an  improved  or 
more  durable  manner  than  before.  (Q 

Where  the  lessee  covenanted  to  fnofn/atn,  sustain^  and 
repair  two  messuages ;  to  an  action  for  a  bond  given  for  the 
performance  of  these  covenants,  he  pleaded  that  be  had  re- 
paired all  the  messuages,  with  the  exception  of  one  kitchen; 
which  was  so  ruinous  that  he  could  not  repair  it,  but  pulled 
it  down,  and  rebuilt  another  in  as  short  a  time  as  possible ; 
and  that  he  had  at  aQ  times  well  repaired  the  new  kitchen. 
The  Court,  upon  demurrer  to  this  plea,  decided  that  though 
it  would  have  been  good  in  an  action  of  waste,  yet  that  it 
was  bad  to  that  action,  upon  a  covenant  by  which  he  had  tied 
himself  down  to  an  inconvenience,  which  he  ought  at  hii 
peril  to  provide  for.  (m) 

If  a  lessee  covenant  to  contribute  with  the  occupier  of  the 
lessor's  land,  to  the  keeping  up  the  path  used  in  common  by 
them  ;  and  it  is  proved  that  the  lessor  always  used  a  par- 
ticular path,  to  which  alone  the  covenant  could  apply,  it  may 
be  inferred  that  the  lessee  took  the  soil  demised  to  him,  sub- 
ject to  the  lessor's  right  of  way,  although  in  the  lease  there 
is  a  grant  of  all  ways,  without  any  exception.  (») 

Inside  paintijig.  Under  a  covenant  to  substantially  repair,  uphold,  and 
maintain  a  house,  the  tenant  is  bound  to  keep  up  the  inside 
painting,  (o) 

(0  Shep.  Touch.  173.    Luxmore  612. 

r.  Robson,  1  B.  &  A.  585.    As  to  (»)  Wood  v.  Avery,  2  Leon.  169. 

an  action  on  the  case  for  permis-  (n)  Oakley  v,  Adamson,  8  Ding, 

give  waste,  wde  vtfra,  356.    1  Moo.  &  Sc.  510. 

(*)  Shep.  Touch.  173.  (o)  Mark  v.  Noyes,  1   C.  &  P. 

(0  Sowardo.  Leggatt,  7  C.  &  P.  265,  per  Abbott,  C.  J. 


CHAP.  II.]     Qwenants  on  the  Part  of  the  Lessee.  257 

If  a  man  covenant  to  repair  a  house,  and  it  become  ruinous 
by  accident,  the  covenant  will  not  be  broken  till  after  a  con- 
venient time  for  its  reparation  has  elapsed,  {p)  And  if  he 
covenant  to  repair  it  before  a  particular  day,  and  the  repar- 
ation by  such  day  be  rendered  impossible  by  the  act  of  God, 
this  is  no  breach  of  the  covenant.  But  he  is  bound  to  repair 
it  as  soon  as  possible,  (q) 

U  a  lessee  covenant  to  do  all  reparations  to  a  house  at  his 
own  costs  and  charges,  and  he  cut  down  some  of  the  trees  of 
the  ground  demised  for  that  purpose,  this  is  not  waste  as 
before  noticed,  although  he  may  be  liable  to  an  action  of 
covenant,  (r) 

By  the  words'  "  yielding  and  pajring,"  in  an  indenture  of 
lease,  a  covenant  on  the  part  of  the  lessee,  to  pay  so  much 
rent  is  implied  in  law :  and  where  the  lease  is  not  by  deed,  3.  Covenant 
the  law  will  imply  a  promise  by  the  tenant  to  pay  the  land-  *°  P*^  ^^^ 
lord  for  his  permission  to  occupy  the  premises.  If  by  a 
written  agreement,  premises  are  agreed  to  be  let  at  a  certain 
rent,  this  amounts  to  an  agreement  by  the  lessee  to  pay  such 
rent;  and  therefore  if  there  is  a  proviso  for  re-entry,  on 
breach  of  any  of  the  agreements,  the  lessor  may  enter  for 
non-payment  of  rent,  although  there  is  no  express  agree- 
ment to  that  effect,  {s) 

A  special  covenant  is,  however,  generally  inserted.  But, 
in  either  case,  the  payment  of  rent  is  obligatory  upon  the 
lessee,  so  long  as  he  continues  to  hold  the  premises  without 
obstruction  on  the  part  of  the  lessor,  or  such  persons  as  the 
lessor  may  have  covenanted  against,  (t) 

ip)  Shep.  Toach.  173.    Sir  Ant.  (0  1  Rol.  Abr.  519. 1.  26.    For- 

Main's  case,  5  Rep.  21.  ter  9.  Swetnam,  Style,  406,  431. 

iq)  Shep.  Touch.  174.  Anon.  1  Sid.  447.  Giles  v.  Hooper, 

(r)  Md.  Anon.  Moore,  23.  Dyer,  Carth.  135.  Dalston  v.  Reeve,  Ld. 

19S,Mpray  p.  239.  Raym.  77 >    Jordan  v,  Twells,  Ca. 

(i)  Doe  dem.  Raine  v.  Kneller,  temp.Hardw.  172.  Roper  v.  Lloyd, 

4  C.  &  P.  3.  cited  Cowp.  242.  Webb  v.  Russell, 

s 
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may  be  en- 
forced though 
the  premises 
be  clestroyed 
by  enemies, 


Therefore,  where  the  lessor  brought  debt  agunst  his 
lessee  upon  a  lease  for  years,  rendering  rent,  and  the  lessee 
pleaded  that  Prince  Rupert,  an  alien  bom,  with  an  hostile 
army  had  entered  upon  the  lessee,  and  expelled  him  out  of 
possession,  the  Court  of  King's  Bench  resolved,  that  though 
the  whole  army  had  been  alien  enemies,  he  was  still  bound 
to  pay  his  rent.  («) 


or  by  fire.  So,  though  the  premises  be  consumed  by  fire,  the  lessee 

will  be  liable  to  pay  rent  for  them,  notwithstanding  their 
ruinous  condition ;  and  though  the  lessee  has  no  enjoymeDt 
through  the  default  of  the  lessor,  and  the  latter  has 
received  the  insurance  money  from  the  insurance  office ;  (ir) 
for  if  there  is  no  express  contract,  the  lessor  is  not  bound  to 
rebuild,  (x)  Nor  will  a  Court  of  Equity  grant  an  injunction 
against  his  proceeding  for  the  rent  at  law,  until  he  has  re- 
built the  premises,  although  in  the  covenant  for  repairs  by 
the  lessee,  there  is  an  exception  of  fire,  (y) 


or  by  tcmpesty 


A  distinction  is  taken  between  land  overflowed  by  the  sea 
or  by  fresh  water,  it  being  considered  that  in  the  former  case, 
the  tenant  is  entitled  to  an  apportionment  of  rent,  but  not 
in  the  latter,  by  reason  of  his  having  the  soil  and  fish,  and  the 
probability  of  the  land  being  recovered ;  («)  but  in  general, 
though  the  land  be  destroyed  by  the  act  of  God,  still  as  the 
lessee  is  to  have  the  advantage  of  casual  profits,  he  must  run 
the  hazard  of  casual  losses,  and  not  lay  the  burthen  of  them 
upon  his  lessor ;  and,  therefore,  he  will  still  be  liable  for  the 
payment  of  his  rent  upon  his  covenant,  (a) 


3  T.  R.  402.  Iggolden  v.  May,  9 
Yes.  330.  Statute  11  Geo.  II.  c. 
19,  8.  14.  1  Wms.  Saund.  241. 
b.  n.  (5). 

(«)  Paradine  v*  Jane,  Aleyn.  26. 
S.  C.  Style,  47. 

(to)  Leeds  v.  Cbetham,  1  Sim.  146. 

(x)  Bayne  v.  Walker,  3  Dow.  253. 

(y)  Holtzappel  v.  Baker,  18  Yes. 
115.    Hare  9.  Ghroves,  Anstr.  687» 


overruling  Camden  r.  Morton,  3 
Eden.  219.  Brown  v.  Qailter, 
ibid,  and  Steele  9.  Wright,  stated  1 
T.  R.  708. 

(z)  RolL  Ab.  236. 

(a)  Richards  le  TVavemer's  case, 
Dyer,  56.  a.  F^xadine  v.  Jaoe, 
Aleyn,  28.  Bac.  Abr.  Rmi,  M. 
(2). 
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So  where  the  plaintiff  declared  upon  an  indenture  of  lease  Q"«»'«  >f  !?y 

seqttestratioD. 

of  the  parsonage  of  Dale,  by  which  the  defendant  cove- 
nanted to  pay  him  the  rent>  which  he  had  not  done^  the 
defendant  pleaded  that  before  any  day  of  payment  the  ordi. 
nary  seqtiestered  the  said  parsonage  for  non-payment  of  the 
&8t-fniits.  The  Court  held  this  plea  to  be  bad^  because 
it  did  not  shew  that  any  act  was  done  by  the  plaintiff  himself 
in  his  own  de&ult,  (a)  but  this  seems  a  very  questionable  case. 

Upon  a  reservation  of  5/.  per  acre  during  the  last  twenty 
years  of  a  term,  for  every  acre  of  meadow  thereby  demised 
which  the  tenant  should  plough^  dig,  or  convert  into  tillage^ 
during  the  said  last  twenty  years  of  the  term,  and  so  after 
that  rate  for  any  greater  or  less  quantity  than  an  acre,  or 
less  term  than  a  year,  the  rent  is  due  in  the  last  twenty 
years  if  the  land  be  then  ploughed,  whether  it  were  first 
ploughed  within  the  last  twenty  years  or  before ;  and  the 
rent  continues  payable  during  the  twenty  years,  though  the 
land  be  again  laid  down  to  permanent  grass,  (b) 

By  an  indenture  between  A.  of  the  first  part,  B.  of  the 
second  part,  and  C.  of  the  third  part,  A.  demised  to  B.  for 
years,  a  messuage  and  farm  at  a  yearly  rent,  payable  quar- 
terly, and  B.  covenanted  to  pay  the  rent,  at  the  days  and  in 
manner  therein  mentioned,  and  also  to  pay  interest  in  case 
the  rent  should  be  behind  three  quarters;  C.  also  cove* 
nanted  that  B.  should  at  all  times  during  the  term,  well  and 
truly  pay  to  A.  the  said  rent  at  the  respective  days,  and  also 
interest^  and  should  duly  observe  all  the  covenants,  and  that 
til  ease  B.  should  neglect  to  pay  the  rent  ioT  forty  days,  C. 
should  pay  on  demand.  It  was  held  that  this  was  a  qualified 
covenant  on  the  part  of  C,  and  that  he  was  not  chargeable 
UQ^  after  forty  days  and  demand  made ;  and  that  A. 
having  declared  generally,  assigning  for  breach,  rent  arrear, 
and  it  appearing  upon  oyer  that  the  covenant  contained  this 
qualification,  the  breach  was  ill  assigned,  and  there  being 


(a)  Jeakin  o.  linne,  Hetl.  54.      (6)  Birch  v.  Stephenson,  3  Taunt  469* 

s  2 
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Apportionment 
of  rent 


general  damages  upon  the  whole  declaration,  though  it  con- 
tained other  breaches  which  were  well  assigned,  the  judg- 
ment was  arrested,  (c) 

The  lessee's  liability  to  pay  rent  according  to*hb  co- 
venant or  agreement  may  be  destroyed,  abridged,  or  altered, 
either  by  act  of  the  parties,  or  by  act  of  law.  The  doctrine 
of  apportionment  becomes,  therefore,  an  important  considera- 
tion, upon  which  questions  of  nicety  have  frequently  arisen, 
1.  Where  the  reversion  of  the  lessor  becomes  severed  by  alien- 
ation, and  so  passes  to  different  persons;  2.  Where  the 
tenant's  interest  in  part  of  the  estate  is  destroyed,  and  Uie 
rent  is  payable  only  in  respect  of  the  residue  ;  3.  Where  the 
interest  of  the  lessee  expires  before  hb  rent  becomes  due ; 
and,  4.  Where  the  lessor  dies  before  the  rent  becomes  due, 
but  the  lessee's  interest  does  not  thereby  expire. 


I.  Where  the 
reTersion  is 
severed, 
by  act  of  the 
lessor; 


but  the  rent 
will  not  be  ap* 

Krtionable 
the  lessee's 
alienation. 


1.  As  the  rent  is  incident  to  the  reversion,  whenever  the 
reversion  is  severed,  either  by  act  of  the  parties,  or  by  act 
of  law,  the  rent  shall  be  apportioned.  Thus,  where  the  lessor 
grants  part  of  his  reversion  to  a  stranger,  the  rent  shall  be 
apportioned ;  (d)  and  so  where  a  man  leases  for  years 
freehold,  and  also  copyhold  lands,  and  afterwards  grants 
the  reversion  of  the  freehold  lands  to  a  stranger,  the  rent 
shall  be  apportioned,  as  issuing  out  of  the  entire  land, 
copyhold  as  well  as  freehold,  (e)  It  does  not,  however, 
rest  with  the  lessor,  in  the  case  of  such  partial  alienation,  to 
apportion  the  rent  as  he  pleases ;  the  apportionment  can 
only  be  rendered  binding  by  the  lessee's  consenting  to  it,  or 
by  the  settlement  of  a  jury.  {/)  And  since  the  rent  will, 
in  the  case  of  an  alienation,  be  apportioiiable  solely  because 
it  is  incident  to  the  reversion,  it  follows  only  upon  alienation 
by  the  lessor;  for  although  the  lessee  alien  the  whole  or 
part  of  his  estate,  he  will  still  remain  liable  for  the  whole  of 


(c)  Sicklemore  o.  Tbistleton^  6 
M.  &  S.  9. 

(d)  Co.  Lit.  148.  a.    1  RoL  Abr. 
234.  ibid.  235. 

(e)  Collins  o.  Harding^  1  RoL 
Abr.  234. 1.  29.    S.  C.  13  Rep.  57. 


Cro.  Elis.  607.  ^22.    Moore,  544. 
Godb.  139. 

(/)  Bliss  V.  Collins,  5  B.  &  A. 
876.  4  Madd.  229»  overroling 
Walker  o.  Blannde,  1  Jac.  &  WaU. 
181. 
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the  rent,  (g)  In  case  of  an  assignment  of  part  of  the  estate 
the  landlord  wiD,  it  is  true,  have  a  right  to  call  upon  the 
assignee  for  his  proportion  of  the  rent:  but  the  effect  of 
an  assignment  by  a  lessee  is  not  to  discharge  himself,  but  to 
give  his  lessor  a  double  remedy  for  his  rent ;  against  himself 
for  the  whole  in  respect  of  his  privity  of  contract,  and  against 
the  assignee  for  the  whole  or  the  part  in  respect  of  his  pri- 
vity of  estate.  (A)  The  case  of  an  assignee  is  different ; 
because,  as  he  is  only  liable  to  the  superior  lessor  in  respect 
of  his  privity  of  estate,  an  assignment  of  part  by  him  will  dis- 
charge him  for  so  much  as  against  the  lessor,  though  he  will 
still  remain  liable  to  the  lessee,  his  assignor,  upon  any 
express  covenant  in  the  assignment  to  pay  the  rent ;  how  far 
he  may  be  liable  to  his  assignor  in  the  absence  of  any 
express  covenant,  will  be  hereafter  considered,  (f)  The 
lessee,  therefore,  can  in  no  case  discharge  himself  of  his 
liability  for  the  whole  rent  by  his  own  act.  And  if  there 
be  two  joint  tenants  of  a  term,  and  one  assign  over  his 
part  to  the  other,  the  rent  reserved  upon  this  term  shall 
not  be  apportioned  ;  for  the  lessees,  by  their  own  act,  cannot 
divide  the  rent,  so  as  to  put  the  lessor  to  several  remedies 
for  it.  (*) 

With  respect  to  the  severance  of  the  reversion  by  act  of  pr  by  ict  of 
law ;  where  a  man  being  seised  in  fee  of  Black-acre,  and 
possessed  of  a  term  of  twenty  years  in  White-acre,  leases 
both  together  for  ten  years,  rendering  rent,  and  dies,  by 
which  the  reversion  of  Black-acre  goes  to  his  heir,  and  of  as  where  the 
Uliite-acre  to  his  executor,  the  rent  shall  follow  the  respec«  to  the  levirV 
tive  reversions,  and  be  apportioned  accordingly.  (/)    And  so  ^J^y  "o  his 
if  tenant  in  fee  make  a  lease  for  years,  and  die,  and  his  wife  executor ; 

^  ''  or  his  wife  is 

be  endowed,  one-third  of  the  rent  will  be  payable  to  her.  (m)  endowed: 
In  like  manner,  if  a  man  make  a  lease  of  two  acres  of  land,  ^'  P^"° 

(y)  Bxuhden's  case.  Dyer,  4.  b.  (t)  Vide  infra.  Chap.  III. 

Broom  «.  Hore,  Cro.  Eliz.  633.  (it)  Bailiff  of  Ipswich  v.  Martin, 

Arda  v.  Watkin,  ibid.  637.  1  Rol.  Abr.  235.  1.  35. 

(A)  Ibid,  Stevenson  v,  Lambard,  (/)  Moody  o.  Gamon,  1  Rol.  Abr. 

2  East,  580.     Merceron  v.  Dowson,  237- 1.  3.    S.  C.  3  Bulstr.  153. 

5  B.  &   C.  479.     And  see  vtfra,  (m)  1  Rol.  Abr.  237.  L  12. 
Chap.  III. 
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lands  are 
gavelkind,  &c. 


3.  Where  the 
tenant's  in- 
terest in  part 
of  the  lands 
is  destroyed ; 


by  act  of  the 
parties. 


Where  the 
lessee  forfeits. 


Wrongful 
entry  of  lessor 
suspends  the 
whole  rent. 


one  held  in  Borough  English,  and  the  other  in  Gavelkind, 
and  have  issue  two  sons,  and  die,  the  rent  shall  be  appor- 
tioned according  to  the  course  of  the  descent.  («) 

2.  Rent  is  apportionable  where  the  lessee's  interest  in  part 
of  the  thing  demised  is  extinguished  either  by  the  act  of  the 
parties,  by  act  of  law,  or  by  act  of  God. 

If  therefore  the  tenant  surrender  a  portion  of  his  estate  to 
the  lessor,  the  rent  shall  be  apportioned,  and  payable  only  in 
respect  of  the  residue,  (o) 

Or  if  the  lessor  enters  upon  part  of  the  tenant's  land  for  a 
forfeiture,  or  if  part  of  the  lands  be  recovered  in  an  action 
of  waste,  the  rent  shall  be  apportioned  pro  tanto  :  (p) 

If  the  lord  enter  wrongfully  upon  pari  of  the  land  and  evict 
the  tenant,  the  rent  is  suspended  for  the  whole,  and  no 
apportionment  shall  be  made.  (9)  The  reason  for  which, 
according  to  Lord  Coke,  is,  that  though  a  rent  service  may 
be  extinguished  in  part,  and  apportioned  for  the  residue,  it 
cannot  by  the  act  of  the  parties  be  suspended  in  part,  and 
apportioned  for  residue.  But  this  position  was  combated 
and  denied  to  be  law  by  Lord  Hale  and  the  Court  of  King  s 
Bench,  in  the  case  of  Hodgins  v.  Robson  and  Thorn- 
borough ;  (r)  though  they  agreed  that  the  wrongful  eviction 
of  the  tenant  by  the  lord  out  of  part  suspended  the  whole 
rent.  In  order,  however,  to  operate  as  a  suspension  of  the 
rent,  it  must  be  an  expulsion  or  eviction,  and  not  a  mere 
trespass  or  disturbance  of  the  enjoyment  of  the  lands.  (*) 


(ft)  Rushden's  case,  Dyer,  4.  h. 
Ewer  0.  Moyle,  Cro.  Eliz.  771. 

(o)  Smith  V.  Malings,  Cro.  Jac. 
160.  Fishe  17.  Campion,  1  Rol. 
Abr.  234.  1.  48.  ibid,  235.  1.  20. 
Anon.  Moore,  114. 

{p)  Co.  Lit.  148.  6.  Walker's 
case,  3  Rep.  22.  1  Rol.  Abr.  235. 
1.  23,  25. 

(9)  Co.  Lit.  148. 6.  Walker's  case, 
3  Rep.  22,  except  in  the  case  of 


the  King,  ibid. ;  et  vide  Neal  r. 
Mackenzie,  tn/ra. 

(r)  1  Ventr.  277.  S.  C.  2  Lcr. 
143.  1  PoUesf.  141.  3  Keb.  500, 
595,  518,  541,  557. 

(»)  Roper  V.  Lloyd,  Sir  T.  Jones, 
148.  Reynolds  9.  Buckle,  Hob.326. 
Bushell  V.  Lechmore,  Lord  Rayin. 
369.  Hunt©.  Cope,  Cowp.  242. 
Salmon  v.  Smith,  1  Samid.  204, 
n.  (2). 


CHAP.  II.]     Covenants  on  the  Part  of  the  Lessee.  263 

And  if  the  lessee  be  evicted  by  a  stranger,  out  of  a  part  only, 
by  force  of  a  paramount  title,  that  will  not  operate  as  a  sus- 
pension of  the  whole  rent,  but  it  shall  be  apportioned  and 
payable  for  the  residue,  {t) 

If  at  the  time  of  entry  by  the  lessee,  a  part  of  the  land  is   if  part  of  the 
m  the  possession  of  a  third  party,  under  a  prior  demise  from  poMemon  of 
the  same  landlord,  extending  beyond  the  period  of  the  P^or  tenant. 
second  demise,  the  demise  of  the  part  leased  to  another  will 
be  whoQy  void,  and    the  rent   will  not  be  apportionable, 
nor  will  the  lessor  be  entitled  to  distrain  for  the  rent  or  any 
part  of  it.  («) 

A  lessee  took  possession  of  a  farm  under  an  agreement  Po0iession 
which  his  landlord  in  a  material  point  failed  to  fulfil,  and  meat. 
occupied  the  premises  for  a  year.  In  an  action  for  the  use 
and  occupation  of  the  farm,  the  Court  were  of  opinion  that 
an  agreement  between  lessor  and  lessee  was  only  evidence 
of  the  amount  of  rent  to  be  paid  where  the  lessee  had 
enjoyed  under  such  agreement;  and  that  the  lessor  in 
the  present  instance,  having  failed  to  fulfil  the  agreement, 
in  the  chief  object  which  had  induced  the  lessee  to  propose 
becoming  a  party  to  it,  the  lessee  could  scarcely  be  said  to 
have  held  under  it ;  but  that  at  all  events,  the  defendant  in 
an  action  for  use  and  occupation,  as  in  an  action  of  debt  for 
rent,  might  shew  an  eviction  of  the  whole  or  of  part;  and 
that,  in  case  of  an  eviction  of  part,  the  jury  must  ascertain, 
independently  of  any  agreement,  what  the  defendant  ought 
to  pay.  {v) 

Where  a  man  makes  a  lease  of  lands,  of  part  of  which  Apportionment 
he  is  seised  in  fee,  and  of  the  other  part  only  for  life,  with  a  nation  oT*" 
power  of  leasing,  and  his  lease  is  not  warranted  by  the  power,  l^^rt.  "***'*** 
so  that  upon  his  death  the  interest  of  the  lessee  is  determined 

(0  Co.  Lit.  148.    South  9.  Ma-  of  the  Court  of  Exchequer,  I  C, 

lings.    Cro.  Jac.  160.    1  RoL  Abr.  M.  &  R.  84. 

235.  1.  32.    Jiifra.  ip)  Tomlinson  v.  Day,  2  Brod. 

(k)  Neal  r.  Mackenzie,  1  Meea.  &  Bing.  682. 
&W.  747.  Reversing  the  judgment 
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pro  tanto,  the  rent  shall  be  apportioned  in  respect  of  that 
part  of  the  lands  of  which  the  lessor  was  seised  in  fee,  and  in 
which  the  lessee's  interest  still  survives,  (to) 

Qu«r«  if  lessee  It  is  more  than  once  laid  down  by  Lord  Coke^  that 
to  the  lesBOT^  ^^^i'®  the  lessee  underlets  part  of  the  land  to  the  lessor, 
the  rent  is  suspended  for  the  wholci  and  cannot  be  appor- 
tioned, {x)  But  this  position  was  not  only  denied  by  the 
Court,  in  the  case  above  alluded  to,  as  being  without  reason 
or  authority,  but  Lord  Hale  cited  authorities  to  the  contrarji 
and  observed,  **  that  if  the  law  should  go  upon  this  difference, 
it  would  shake  abundance  of  rents,  it  being  a  frequent  thing 
for  a  lessor  to  hire  a  room  or  other  part  of  the  thing  demised 
for  his  conveniency."  (y) 

Low  of  part  of      It  seems  that,  where  part  of  the  land  is  lost  to  the  lessee 

land  by  act  of  ... 

God,  as  where  by  the  act  of  God,  he  may  insist  that  the  rent  be  apportioned. 
£^flooded\y°  -^^  ^^  ^^e  sea  break  in  and  overflow  a  part  of  the  land,  the 
the  sea,  ^^^^1.  ^^  \^^  apportioned ;   for  though  the  soil  remains  to 

the  tenant,  yet  as  the  sea  is  open  to  every  one,  he  has  no  ex- 
Mcttf,  by  elusive  right  to  fish  there.     For  which  reason  a  distinction 

fresh  water.       jg  jj^j^jg  between  the  sea  and  fresh  water ;  because,  though 

the  land  be  covered  with  fresh  water,  the  right  to  taking 
the  fish  is  vested  exclusively  in  the  lessee,  and  consequently 
the  rent  shall  not  be  apportioned,  (s)  And,  it  is  said,  if  the 
land  leased  be  burned  with  fJoUdfire^  (an  accident  not  very 
likely  to  occur,)  the  rent  shall  be  apportioned,  because  some 
benefit  may  still  be  made  of  it.  (a) 

No  apportion-  -^  lease  for  years  was  made  of  lands,  together  with  a  flock 

"mi*  T^hT  ^^  sheep,  rendering  a  certain  rent,  all  the  sheep  died ;  and 

things  demised,  the  question  was,  whether  the  rent  were  apportionable !    It 

perishes.      ^'  does  not  appear  that  any  decision  took  place ;  though  the 

(to)  Doe  dem.  Vaughan  v.  Mey-  277- 

ler,  2  M.  &  S.  276.  {z)  1  Rol.  Abr.  236.  L  46,iipr«, 

(a?)  Co.  lit.  148.  h.    Rawlyns'e  268. 

case*  4  Rep.  52,  3rd  Resolution.  (a)  Ibid.  1.  15.    But  see  etmtrh 

Ascough's  case,  9  Rep.  134.  Richards  le  Tavemer's  case,  T^et, 

(y)  Hodgkins  v,  Robson,  1  Ventr.  56.  a. 
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stronger  opinion  seems  to  have  been  with  the  affirmative,  (b) 
But  ia  a  subsequent  case,  where  a  lease  was  made  of  lauds 
and  goods  at  a  certain  rent,  and  the  tenant  was  evicted  out 
of  the  lands  by  means  of  a  statute  made  by  the  lessor's  pre- 
decessor, the  Court  held  that  the  rent  issued  out  of  the  lands 
only,  and  they  being  gone,  the  lessor  was  entitled  to  no  ap- 
portionment in  respect  of  the  goods,  (c) 

Rent  being  thus  apportionable  in  respect  of  the  land  out  ^'  ^.^^^J^ 
of  which  it  springs,  the  next  question  is,  whether  it  be  ap-  determiDes 
portionable  in  respect  of  time  ?     In  considering  which  it  is  becomes  due. 
to  be  observed,  that  though  rent  is  demandable  at  sun-set  of 
the  day  upon  which  it  is  reserved,  {d)  and  may  be  voluntarily 
paid  by  the  tenant  at  any  time  during  that  day,  {e)  yet  as  in 
strictness   the  tenant  has  all  the  day  to  pay  it,  it  is  not  due 
and  recoverable  till  midnight.  (/)    And,  therefore,  if  one 
lease  lands  for  years,  reserving  rent  yearly,  and  before  the 
expiration  of  the  year  the  lessee  be  evicted,  the  lessor  shall 
have  no  rent,  for  the  rent  shall  not  be  apportioned  in  respect 
of  time*     Annua  nee  debitum  judex  non  separai.  (g) 


Upon  this  principle,  by  the  common  law,  if  tenant  for  life  ^  *^*  ^^^ 
made  a  lease  for  years,  reserving  rent,  and  died  the  day  be-  tenant  for  life, 
fore  the  rent  became  due,  the  rent  was  lost  both  to  the 
executor  and  the  remainder-man;  and  was  recoverable 
neither  at  law  nor  in  equity.  (A)  It  could  not  indeed  have 
gone  to  the  remainder-man,  because  it  did  not  accrue  in  his 
time :  and  the  tenant's  estate  was  absolutely  determined  by 
the  lessor's  death :  but  that  the  tenant  should  pay  no  rent  at 


(b)  Richards  le  Tavemer's  case, 
«&.  tup, 

{c)  Emott  V.  Cole,  Cro.  Eliz. 
255.  S.  C.  Dyer,  312.  b.  in  marg. 
And  see  Read  v,  Lawsne,  ihid. 
That  the  rent  issues  only  oat  of 
the  lands,  see  Spencer's  case,  5 
Rep.  17,  and  Newman  v.  Anderton, 
2  N.  R.  224. 

(<0  Co.  Lit.  202.  a.  Dennis  v. 
Bofden,  1  And.  253. 


(«)  William  Clun's  case,  10  Rep. 
127.  h. 
(/)  Duppa  9.  Mayo,  1  Saund. 

287. 

{g)  C!onnte88  of  Plymouth  o. 
Throgmorton,  1  Salk.  65. 

{h)  William  Clnn's  case,  10  Rep. 
127.  h.  Jenner  o.  Morgan,  1  P. 
W.  392.  Edwards  v.  Countess  of 
Warwick,  2  P.  Wms.  176.  Hayr. 
Palmer,  ibid,  502. 
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all  to  the  representative  of  the  lessor  for  the  time  he  had  en- 
joyed the  profits  of  the  lands  appeared  a  very  hard  case ;  and 
to  remedy  this,  the  Court,  in  one  instance,  went  as  far  as  it 
possibly  could,  consistently  with  the  notion  that  rent  is  not 
payable  until  the  last  moment  of  the  day  upon  which  it  be- 
comes due ;  for  it  seems  to  have  been  settled,  that  if  rent 
became  due  upon  Michaelmas  day,  and  the  lessor  lived  until 
that  day,  but  died  before  midnight,  whereby  the  lease  was 
determined,  though  the  rent  could  not  be  demanded  dll  after 
midnight,  yet  as  a  voluntary  payment  might  have  been  made 
in  any  part  of  the  day,  sooner  than  the  rent  should  be  lost, 
Apportion.       ^^  should  go  to  the  exocutor.  (i)    But  the  statute  11  Geo.  II. 
iTg^! u!       ^*  ^^'  ^^  length  gave  a  remedy  for  this  hardship ;  and  by  the 
c.  19.  15th  section,  after  reciting  "  that  whereas  where  any  lessor 

or  landlord  having  only  an  estate  ybr  Ufe  in  the  lands,  tene- 
ments, or  hereditaments  demised,  happens  to  die,  before,  or 
on  the  datfi  {k)  on  which  any  rent  is  reserved  or  made  pay- 
able, such  rent,  or  any  part  thereof,  b  not  by  law  recoverable 
by  the  executors  or  administrators  of  such  lessor  or  landlord; 
nor  is  the  person  in  reversion  entitled  thereto,  any  other  than 
for  the  use  and  occupation  of  such  lands,  tenements,  or 
hereditaments,  from  the  death  of  the  tenant  for  life;  of 
which  advantage  hath  been  often  taken  by  the  under-tenants, 
who  thereby  avoid  paying  any  thing  for  the  same  ;**  it  is 
enacted  that,  from  and  after  the  24th  of  June,  1738,  where 
any  tenant  for  life  shall  happen  to  die  before  or  on  the  day 
on  which  any  rent  was  reserved  upon  any  demise  or  lease  of 
any  lands,  &c.,  which  determined  on  the  death  of  such  tenant 
for  life,  that  the  executors  or  administrators  of  such  tenant 
for  life  shall  and  may  in  an  action  on  the  case,  recover  from 
the  undertenant  or  undertenants  of  such  lands,  &c.,  of  the 
tenant  for  life,  on  the  day  on  which  the  same  was  made  pay- 
able, the  whole,  or  if  before  such  day,  then  a  proportion  of 
such  rent,  according  to  the  time  such  tenant  for  life  lived  of 

(f)  Lord  Strafford  9.  Lady  Went-  (Jt)  So  that  the  distinction  re- 
worth,  9  Mod.  21. 1  P.  Wms.  180.  sorted  to  in  the  cases  last  cited, 
Prec.  in  Chan.  555.  Lord  Rock«  was  either  unknown  to  or  rejected 
ingham  v.  Penrice,  1  P.  Wms.  177.  by  the  l^slature. 
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the  last  year^  or  a  quarter  of  a  year,  or  other  time  in  which 
the  said  rent  was  growing  due  as  aforesaidj  making  all  just 
aUowances,  or  a  proportionable  part  thereof  respectively. 

Where  tenant  for  life,  with  power  to  lease  by  deed,  de*  where  tenant 
raises  by  parol  from  year  to  year,  or  in  such  a  manner  as  is  TOwer^toT!^ 
not  warranted  by  the  power,  and  dies  before  the  tenant's  rent  ^«n»e« «  a 

,  ,        manner  not 

becomes  due,  the  interest  of  the  lessee  is  determined  with  wananted,  and 

J*, 

the  life  of  the  lessor,  and  the  rent  shall  be  apportioned  under 

the  statute.  (/) 

The  statute  of  the  11  Geo.  11.  c.  19,  in  terms  applies  to  Whether  this 
tenant  for  life  only ;  and  it  consequently  became  a  question  ^  the  leues  of 
whether  this  statute  could  extend  to  the  leases  of  tenant  in  tenant  in  tain 
tail,  where  such  leases  were  void  as  against  the  issue  in  tail 
or  the  remainder-man  or  reversioner,  and  expired  upon  the 
death  of  tenant  in  tail,  or  to  leases  by  tenants  for  years  de- 
terminable upon  lives,  and  by  tenants  per  autre  vie. 

In  Paget  v.  Gee  (m)  tenant  in  tail,  with  remainder  to  the  Paget  v.  Gee. 

defendant  in  fee,  made  a  lease  for  years,  and  died,  without 

issue,  a  week  before  the  day  of  payment  of  the  half-year's 

rent.    The  lessee  at  the  day  paid  all  the  half-year's  rent  to 

the  defendant ;  whereupon  the  executor  of  the  tenant  in  tail 

applied  to  the  Court  of  Chancery  for  an  apportionment  of 

the  rent.    Lord  Chancellor  Hardwicke  said,  *^  This  point  has 

never  been  determined ;  but  this  is  so  strong  a  case  that  I 

shall  make  it  a  precedent.     There  are  in  it  two  grounds  for 

relief  in  equity  :  the  first  arises  on  the  statute  1 1  Geo.  II. ; 

the  second  arises  on  the  tenant's  having  submitted  to  pay  the 

rent  to  the  defendant.     The  relief  arising  upon  this  statute 

i<  either  from  the  strict  legal  construction,  or  equity  formed 

upon  the  reason  of  it.     And  here  it  is  proper  to  consider, 

vhat  the  mischief  was  before  the  act,  and  what  remedy  is 

provided  at  common  law.     If  tenant  for  life,  or  any  who  had 

v/)  Bx parte  Smyth,  Swanst.  337.      6  Madd.  207. 
(larkson   v.    Lord    Scarborough,         ("»)  Amb.  198,  and  more  at  large 
cited  ibid.  364.  Symons  v,  Symons,     in  Bum's  Just.  tit.  Distress, 
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a  determinable  estate,  died  but  a  day  before  the  rent  reserved 
on  a  lease  of  his  became  due,  the  rent  was  lost:  for  no  one 
was  entitled  to  recover  it.    His  representatives  could  not, 
because  they  could  only  bring  an  action  for  the  use  and 
occupation  ;  and  that  would  not  lie  where  there  was  a  lease, 
but  debt  or  covenant :  nor  could  the  remainder-man,  because 
it  did  not  accrue  in  his  time.    Now  this  act  appoints  the  ap- 
portioning the  rent,  and  gives  the  remedy.     But  there  are 
two  descriptions  of  persons    to    whose  executors  the   re- 
medy is  given :  in  the  preamble,  it  is  one  having  only  an 
estate  for  life ;  in  the  enacting  part  it  is  tenant  for  life.    Now 
tenant  in  tail  comes  expressly  within  the  mischief.    I  do  not 
know  how  the  judges  at  common  law  would  construe  it:  but 
I  should  be  inclined  in  this  Court  to  extend  it  to  them.    I 
should  make  no  doubt,  were  this  the  case  of  tenant  in  tail 
after  possibility   of  issue  extinct ;   for  he  is  considered  m 
many  respects  as  tenant  for  life  only :  he  cannot  suffer  a 
recovery ;  he  may  be  enjoined    from   committing  waste,  of 
trees  growing  for  ornament  or  shelter;  though   not  from 
committing  common  waste,  being  considered  as  to  that  as 
tenant  in  tail.    Were  it  the  case  of  tenant  for  years  deter- 
minable on  lives,  he  certainly  must  be  included  within  the 
act,  though  it  says  only  tenant  for  life ;  it  would  be  playing 
with  the  words  to  say  otherwise.     These  cases  shew  the 
necessity  of  construing  this  act  beyond  the  words.      Tenant 
in  tail  has  certainly  a  larger  estate  than  a  mere  tenant  for 
life ;  for  he  has  the  inheritance  in  him,  and  may,  when  he 
pleases,  turn  it  into  a  fee ;  but  if  he  does  not,  at  the  instant 
of  his  death  he  has  but  an  interest  for  life.     Such  too  b  the 
case  of  a  wife,  tenant  in  tail  ex  pravisiand  mariti.     Upon 
this  point  I  give  no  absolute  opinion.     As  to  the  equity 
arising  from  the  statute,  I  know  no  better  rule  than  this, 
equitas  sequUur  legem.    Where  equity  finds  a  rule  of  law 
agreeable  to  conscience,  it  pursues  the  sense  of  it  to  analo- 
gous cases.    If  it  does  so  as  to  maxims  of  the  common  law, 
why  not  as  to  the  reasons  of  acts  of  parliament?      Nay,  it 
has  actually  done  so,  on  the  statute  of  forcible  entry ;  upon 
which  this  Court  grounds  bills,  not  only  to  remove  the  force, 
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but  to  quiet  the  possession.  That  act  requires  a  legal  estate 
in  possession ;  this  Court  extends  the  reason  to  equitable 
interest  But  I  ground  my  opinion  in  this  case  upon  the 
tenant's  having  submitted  to  pay  the  rent.  He  has  held  himself 
bound  in  conscience  to  pay  it  for  the  use  and  occupation  of 
the  land  the  last  half-year.  He  paid  it  to  the  defendant^ 
which  he  was  not  bound  to  do  in  law :  and  in  such  a  case  the 
person  he  pays  it  to  shall  be  accountable,  and  considered  as 
receiving  it  for  those  who  are  in  equity  entitled  to  it.  The 
division  must  be  that  prescribed  by  the  statute ;  and  then  the 
plaintiff  is  entitled  to  such  a  proportion  of  the  rent  as  accrued 
daring  the  testator's  lifetime."  And  it  was  decreed  accord- 
ingly, (ji) 

Nearly  the  same  point  arose  in  Vernon  v.  Vernon;  H.  V.»  Vernon  0. 
tenant  in  tail  male  died,  an  infant,  by  which  I.  V.,  one  of 
the  plaintiffs,  became  tenant  in  tail  of  the  estate.  The 
infant's  guardian  had  let  some  leases  of  the  estate  of  which 
he  was  tenant  in  tail :  but  other  tenants,  who  had  not  leases, 
continued  as  tenants  from  year  to  year;  their  rents  were 
payable  half-yearly,  at  Lady-cUiy  and  Michaelmas  in  every 
year,  which  demises  expired  on  the  day  of  the  death  of 
H.  y.  These  rents  having  been  paid  into  the  hands  of  the 
receivers,  the  question  was,  whether  the  administratrix  of 
H.  v.,  the  tenant  in  tail,  was  entitled  to  a  proportion  of  the 
rents.  The  Master  having  reported  this  proportion  to 
amount  to  900/.,  and  exceptions  being  taken,  the  cases  of 
Paget  V.  Gee^  and  Lord  Strafford  v.  Lady  Wentworth  ( o) 
were  dted  in  support  of  the  apportionment ;  and  it  was  said 
that  in  Whitfield  v.  Pindar^  {p)  where  tenant  in  tail,  re- 
mainder to  others  in  tail,  made  a  lease,  and  died  three  weeks 
after  the  rent-day,  it  was  held  that  there  should  be  an  ap- 
portionment, though  the  lease  was  void  against  the  remainder- 
man. 

The  Lord  Chancellor  {Thurlow,)  said,  "  The  case  of  Paget 

(«)  Paget  0.  Gee,  vb.  wp.  (p)  Ck)m.  Pleas,  HiL  Term,  1 78 1 . 

(0)  hfra,  277. 
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V.  Gee  seems  rather  to  be  a  decision  of  what  the  statute 
ought  to  have  done,  than  what  it  has  done:  but  the  question 
here  seems  to  turn  on  another  ground,  that  the  tenant,  holding 
from  year  to  year,  or  from  period  to  period,  from  a  guardiaui 
without  lease  or  covenant,  cannot  be  allowed  to  ruse  an 
implication  in  his  own  favour,  that  he  should  hold  without 
paying  any  rent  to  any  body.**  {q) 

These  two  cases  left  the  point  still  doubtful;  and,  with 
respect  to  the  case  of  Whitfield  v.  Pindar,  it  appears,  firom 
what  fell  from  Lord  Eldon  in  Hawkins  v.  Kelly,  (r)  that 
the  rent  had  already  been  paid  by  the  tenant  to  the  re- 
mainder-man; so  that  it  was  not  a  question  between  the 
executor  and  the  tenant,  but  between  the  executor  and  the 
remainder-man;  and  consequently  that  it  fell  completely 
within  Lord  Hardmcke's  doctrine  in  Paget  v.  Gee. 

It  seems,  however,  clear,  that  where  the  remainder-man 
had  actually  received  the  rent,  equity  would  compel  an  ap- 
portionment in  favour  of  the  executor  of  tenant  in  tail;  and 
according  to  Whitfield  v.  Pindar,  such  proportion  would 
at  law  be  money  had  and  received  by  the  remainder-man  to 
the  executor's  use.  In  the  case  of  tenant  for  life,  equity 
has  relieved  in  like  manner;  for  where  a  tenant  for  life 
made  a  lease  for  years  reserving  rent  at  Lady^day  and 
Michaelmas,  and  died  intestate  at  two  o'clock  in  the  after- 
noon  on  Michaelmas  day,  and  the  tenants  paid  the  rent  to 
the  remainder-man.  Lord  Chancellor  Macclesfield  decreed 
that,  as  he  had  no  right  to  receive  it,  he  should  pay  it  over 
to  the  administrator  of  the  tenant  for  life,  whose  right  to  it 
was  admitted  by  the  payment  of  the  tenants,  {s) 

A  lease  for  years  was  made  by  a  rector,  reserving  rent  at 
Michaelmas,   which  became   void  in  March  by  his  death. 


(9)  Vernon  o.  Vernon,  2  Br.  Ch.  porter's  ekborate  note» 

Rep.  659.  (5)   Earl  of  Strafibrd  «.  Udy 

(r)  8  Vea.  312.  And  see  ex  parte  Wentworth,  npra. 
Smyth,  Swanat.  337»  and  the  re- 
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Tbe  new  incambent,  at  the  Michaelmas  next  after  he  was 
inducted,  received  the  rent  from  tbe  preceding  Michaelmas; 
upon  which  the  executors  of  the  deceased  rector  filed  a  bill 
for  an  apportionment ;  which  was  decreed  accordingly,  (t) 

It  fiirther  appears  from  Vernon  v.  Vernon,  that  even  sup- 
posing the  statute  not  to  extend  to  tenant  in  tail,  yet  where 
his  tenant  held  without  a  lease,  the  Court  would  not  su£Per 
bim  to  set  up  a  tenancy  for  a  fixed  period,  but  would  treat 
his  occupation  as  a  tenancy  at  wiU,  and  compel  a  propor-* 
tionable  payment  of  rent. 

In  a  modem  case  a  point  was  made  upon  the  accounts  of 
tbe  receiver,  whether  the  tenant  for  life,  having  died  in  the 
middle  of  the  year,  the  land-tax,  quit-rents,  and  other  charges, 
sbould  be  borne  entirely  by  the  estate  of  his  son,  the  infant 
ranainder-man  in  tail;  they  having  actually  become  due 
after  the  death  of  the  tenant  for  life ;  or,  whether  there 
sbould  be  an  apportionment.  It  was  argued  for  the  infant 
tenant  in  taO^  that  quit-rent  and  land-tax  are  due  de  die  in 
di»n,  and  capable  of  being  apportioned ;  and  therefore  that 
in  accoant  should  be  taken  by  an  equitable  construction  of 
tbe  statute.  But  Sir  W.  Grant,  M.  R.,  was  of  opinion  that 
tbe  statute  had  no  application  to  the  case.  The  argument 
shews,  (said  his  honour,)  that  it  might  be  very  reasonable  to 
make  such  a  statute,  as  to  the  apportionment  of  taxes  between 
tbe  tenant  for  life,  and  the  remainder-man :  but  the  statute 
of  Geo.  II.  has  no  reference  to  that  case  ;  giving  the  tenant 
for  life  the  benefit  only  as  against  the  tenant. 

Many  of  the  diflBculties  before  stated  are  removed  by  the 
4  and  5  Wm.  IV.  c.  12,  which  has  enacted,  that  rents  re- 
served and  made  payable  on  any  demises,  or  leases  which 
bad  been  or  should  be  made,  and  which  leases  or  demises 
determmed,  or  should  determine  on  the  death  of  the  person 
n^s^  the  same,   (although  such  person   was   not  strictly 

(0  Hawkins  o.  Kelly,  8  Ves.  308.  Sutton  v.  Chaplin,  10  Ves.  66. 
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tenant  for  life  thereof) ;  or  on  the  death  of  the  life  or  lives 
for  which  such  person  was  entitled  to  such  hereditament 
should,  so  far  as  respected  the  rent  reserved  by  such  leases, 
and  the  recovery  of  a  proportion  thereof  by  the  person 
granting  the  same,  his  or  her  executors  or  administrators 
(as  the  case  might  be)  be  considered  as  within  the  pro- 
visions of  the  act  of  the  11  Geo.  II.  c.  19. 

This  statute  applies  to  leases  made  by  the  party  who,  or  whose 
representatives  claim  the  rent,  and  does  not  appear  to  include 
the  case  of  a  lease  not  created  by  the  party  himself,  although 
his  interest  determines  by  his  death;  as  in  the  case  of  an 
existing  tenancy  from  year  to  year  created  by  a  tenant  in 
fee,  who  devises  the  lands  to  a  person  for  life ;  this  person 
dies  within  the  first  half  year  of  the  tenancy  from  year  to 
year,  accruing  in  his  time;  and  consequently,  before  he  had 
a  right  to  determine  the  legal  tenancy,  and  create  a  new 
tenancy  determinable  on  his  own  decease,  (u) 

4.  Where  the  4.  Where  the  lessor,  being  tenant  in  fee  dies,  qfier  the 

fore  the  rent  i^ent  has  become  due,  it  will  be  payable  to  his  executor ;  if 

but  UiTte^'**'  he  die  before  it  becomes  due,  to  the  heir  or  remainder-man, 

nant's  estete  is  And  SO  of  tenant  for  life,  where  the  lease  is  not  detennined 

nottherebv         i_    r-    j 
detennined.        by  his  death. 

It  is  to  be  remembered  that  the  rent,  though  demandabk 
at  sunset,  (v)  does  not  become  due  until  the  very  last  minute 
of  the  day  upon  which  it  is  reserved.  Consequently,  if  the 
lessor  die  before  midnight,  hb  executor  cannot  claim  any 
part  of  it  unless  it  is  apportionable ;  but  it  will  pass  along 
with  the  land  to  him  in  remainder,  or  reversion.  And  so  it 
was  expressly  laid  down  by  Lord  Hale  in  the  case  of  Di^^xv 
V.  Mayo,  (w) 


And  accordingly  it  has  been  lately  decided,  that  where 

(«)    Botheroyd    9.    Woolley,   6      Boaden,  I  And.  253 ;  et  vide  k^ 
Tyrw.  622.  (»)  i  Saund.  287. 

(p)  Co.  lit.  202.  0.    Dennis  v. 
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rent  was  reserved,  payable  quarterly,  and  the  tenant  for  life, 
with  a  power  to  lease,  died  on  the  quarter-day  before  mid- 
night, the  rent  was  payable  to  the  remainder-man,  and  not 
to  the  personal  representative  of  the  lessor,  (x) 

It  seems  in  one  case  to  have  been  agreed,  thati  where  a 
lease  for  years  is  made  by  tenant  in  fee,  or  for  life,  reserving 
rent  half*yearly,  as  at  Michaelmas  or  Lady-day,  or  ten  days 
after  each  /east ;  although  the  rent  may  be  paid  by  the 
lessee,  at  his  option,  either  at  the  feast  day,  or  ten  days 
afterwards ;  yet  if  he  omit  to  pay  it  upon  the  feast  day,  and 
before  the  ten  days  are  expired  the  lessor  die,  the  rent  will 
then  be  payable  to  the  heir  or  remainder-man,  and  not  the 
executor  of  the  lessor,  {y) 

The  result  of  all  which  authorities  amounts  to  the  following 
rules: — 1.  Where  tenant  in  fee  makes  a  lease  reserving  rent 
on  a  particular  day,  and  dies  upon  that  day  before  mid- 
night, his  heir,  or  devisee,  and  not  his  executor,  shall  have 
the  rent 

S.  Where  tenant  in  tail  dies  under  similar  circumstances, 
leaTing  issue,  having  made  a  lease  pursuant  to  the  statute  32 
Hen  Vni.  c.  28,  the  issue  in  tail,  and  not  his  executor  shall 
have  the  rent* 

3.  If  tenant  for  life  make  a  lease  under  a  power,  and  die 
under  the  like  circumstances,  the  remainder-man,  and  not 
the  executor,  shall  have  the  rent. 

The  statutes  1 1  Geo.  11.  c.  19,  and4  &  5  Wm.  IV.  c.  12, 
H^ply  to  none  of  these  cases,  because  the  lease  is  not  deter- 
mined hy  the  death  of  the  lessor,  or  of  the  person  or  persons 
for  whose  life  or  lives  such  lessor  was  entitled. 

(«)  Norris  v.  Harrison,  2  Mad.  227, 233.  S.  C.  Yelv.  167.  And  sea 
Ch.  Rep.  269.  Lord  Strafford  v.  Lady  Wentworth, 

(y)  Banrick  v.  Foster,  Cro.  Jac.      ante,  p.  266. 
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Apportion- 
ment must  be 
according  to 
value. 


4.  If  tenant  for  life,  with  power  to  lease,  make  a  leaae  not 
warranted  by  the  power,  and  die,  the  rent  shall  cease  widi 
his  death,  and  the  executor  be  entitled  to  an  apportionment 
And  so  in  the  ordinary  case  of  a  lease  by  mere  tenant  for 
life,  («)  or  by  any  person  whose  estate  shall  determine  on  his 
own  death,  or  on  the  death  of  any  other  person. 

5.  The  statute  of  the  4  &  5  Wm.  IV.  c.  12,  does  not  seem 
to  apply  to  cases  in  which  the  lease  was  not  made  by  the 
party  having  the  determinable  estate,  (a) 

Lastly,  it  is  to  be  observed,  that  the  apportionment  must 
be  made  with  reference  to  the  value,  and  not  to  the  quantity 
of  the  lands,  &c.,  demised,  (b) 


Deduction  in 
respect  of 
land-tax. 


By  the  general  land-tax  act,  (38  Geo.  III.  c.  6.  s.  17,) 
**  the  tenants  of  all  houses,  lands,  tenements,  and  heredita- 
ments, which  shall  be  rated  by  virtue  thereof,  are  required 
and  authorised  to  pay  such  sum  or  sums  of  money  as  shall 
be  rated  upon  such  houses,  &c.,  and  to  deduct  out  of  the 
rent  so  much  of  the  said  rate  as  in  respect  of  the  siud  rents 
of  any  such  houses,  &c.,  the  landlord  should  or  ought  to  pay 
and  bear.  And  the  landlords,  both  mediate  and  immediate, 
according  to  their  respective  interests,  are  required  to  allow 
such  deductions  and  payments,  upon  the  receipt  of  the 
residue  of  the  rents."  (c) 


(z)  In  the  case  of  Bentham  v. 
Alston,  2  Vem.  204,  an  incumbent 
of  a  parsonage,  jointly  with  the 
grantee  of  the  next  avoidance,  made 
a  lease  of  the  tithes,  rendering  rent 
half-yearly,  viz,  at  Midsummer  and 
Christmas,  Before  Midsummer-day 
the  incumbent  died.  The  grantee 
of  the  next  avoidance  filed  a  bill  in 
equity  to  recover  the  half-year's 
rent;  and  it  was  objected,  that  if 
the  rent  were  payable  to  any  one, 
the  executors  of  the  late  incumbent 
had  a  better  right  than  the  phuntiff. 


No  judgment  was  given ;  bat  the 
Court  recommended  the  parties  to 
compromise  the  matter.  A  decree 
was  made  by  consent,  viz.,  that  the 
tenants  should  pay  the  rents  to  the 
new  incumbent,who  should  mdem- 
nify  them  against  the  claim  of  tbo 
executor  of  the  prior  incurobent 
See  note  by  Mr.  Raitbhy. 

(a)  Vide  supra,  p.  270. 

(b)  Smith  V.  MalingSy  Cro.  Jac. 
160. 

(e)  This  was  an  annual  act,  but 
is  now  made  perpetual  by  3S  Cieo. 
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Bat  the  tenant  will  be  entitled  to  deduct  no  more  than  is  tfter  what  rate 
payable  in  respect  of  the  actual  rent  reserved  to  the  land- 
lord ;  and,  therefore^  under  a  covenant  in  a  building  lease 
by  the  tenant  to  pay  all  the  taxes,  except  the  land-tax,  the 
tenant  can  only  deduct  the  land-tax,  as  assessed  upon  the 
premises  according  to  the  rent  the  lanMord  receives^  and  not 
according  to  the  improved  value,  (c) 

Thus,  where  the  defendant,  who  was  landlord  to  the 
plaintiff,  covenanted  in  the  lease  to  pay  the  land-tax,  and 
save  the  plaintiff  harmless :  and  the  premises  were  taxed  at 
the  rate  of  \50L  per  annumj  the  defendant  receiving  only 
the  rent  of  120/.  per  annum,  an  action  was  brought  on  this 
covenant ;  the  Court  resolved,  that  the  covenant  was  satisfied 
by  the  payment  of  the  tax  at  the  rate  of  120/.  (d) 

The  lease  of  premises  had  been  granted  to  the  defendant 
for  the  term  of  fifty  years,  in  consideration  of  a  premium  of 
850/.,  at  the  yearly  rent  of  5/.  7^.  6d.  payable  quarterly,  and 
without  any  deduction  or  abatement  for  any  rates,  taxes,  or 
assessments,  except  the  land-tax  and  property-tax.  The 
land-tax  amounted  to  SL  6s.  8d.  per  annum.  Abbott,  C.  J., 
ruled  that  the  tenant  was  entitled  to  deduct  for  no  more  than 
the  tax  assessed  upon  the  amount  of  the  rent,  (e) 

So  where  a  lease  contained  such  a  covenant  and  excep- 
tion, together  with  a  covenant  by  the  tenant  to  lay  out 
400/.  within  the  first  four  years,  in  building  four  dwelling- 
houses  on  the  land  demised,  which  had  been  assessed  at 
3/.  Ss. ;  the  house  being  built,  the  old  assessment  was  conti- 
nued, and  a  separate  assessment  of  5/.  I2s.  was  made  for  the 
i^ew  houses ;  separate  receipts  being  given  by  the  collectors 
for  the  respective  assessments ;    the  tenant  paid  both,  and 

IIL  c.  60 ;  42  Qeo.  III.  c.  116.  As  Bamfather  v.  Lee,  ibid,  379.  n.  (e). 

to  deductions  under  the  property  (d)  Yaw  v.  Leman»  1  Wils.  21. 

tax  act,  (46  Geo.  IIL  c.  61,)  now  (e)  Whitfield  v,  Brandwood,  2 

repealed,  vide  Deaby  v.  Moore,  1  Surk.  440.  et  vide  Skerrington  v. 

B.  &  A.  123.  Andrews,  Comb.  483. 
(c)  Hyde  r.  Hill,  3  T.  R.  377. 

T  2 
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deducted  the  amount  out  of  his  rent,  according  to  the  pro- 
visions of  the  statute  28  Geo.  III.  c.  2,  ss.  17  &  35;  the 
Court  were  clearly  of  opinion,  that  he  had  only  a  right  to 
deduct  so  much  of  the  land-tax  as  was  payable  in  respect  of 
the  land  before  its  improvement.  (/) 

Where  a  tenant  entered  into  a  covenant  for  the  pay- 
ment of  80/.  yearly  rent,  all  taxes  thereon  being  to  him  al- 
lowed; and  also  that  he  would  pay  M/urther  and  additional 
rates  on  the  premises,  or  on  any  additional  buildings  or  im- 
provements made  by  him ;  and  the  landlord  covenanted  to 
pay  all  rates  on  the  premises  or  on  the  tenant,  in  respect  <^ 
the  said  yearly  rent  of  SOL  except  such  further  or  addi- 
tional  taxes;  the  Court  (remarking  upon  the  obscurity  in  the 
deed,)  decided  that  the  tenant  was  bound  to  defray  all  in* 
crease  of  the  old  as  well  as  any  new  rates,  beyond  the  pro- 
portion at  which  the  premises  were  rated  at  the  time  of 
making  the  covenant,  {g) 

When  to  be  The  tenant  ought,  it  seems,  to  deduct  every  year's  tax 

from  every  year's  rent :  for  if  the  deduction  be  not  made 
from  the  rent  of  the  current  year,  the  tenant  will  not  be 
allowed  to  make  the  deduction  in  any  subsequent  year,  (A)  or 
to  recover  back  from  the  landlord  the  amount  of  the  tax  so 
omitted  to  be  deducted,  (t) 

Where  it  was  provided,  by  a  local  act,  that  a  drainage 
tax  should  be  paid  by  the  tenants  of  the  lands  and  grounds 
charged  with  the  same,  who  might  deduct  and  retain  the 
same  out  of  the  rents  payable  to  their  landlords ;  and  also 
that  in  case  of  neglect  to  pay,  the  tax  might  be  levied  by 
distress  on  the  goods  and  chattels  which  should  be  found  on 
the  lands  charged  with  the  tax  in  arrear ;  and  if  the  same 
should  be  untenanted,  or  no  suiBcient  distress  could  be 

(/)  Hyde  v.  Hill,  Bamfather  (t)  Andrew  o.  Hancock,  1  Brod. 

V.  Lee.  rapro.  &  Bing.  37.  Spragg  o.  Hammond, 

ig)  Graham  v.  Wade,  1 6  East,  29.  2  Brod.  &  Bing.  59,  et  twie  Watson 

(A)  Stubbs  V.  Parsons,  3  B.  &  A.  9.  Home,  7  B.  &  C.  286, 

616. 
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found,  the  lands  and  grounds  chargeable  should  remain  as  a 
surety  for  the  payment  thereof,  and  might  be  taken  posses- 
sion of,  and  let,  in  dbcharge  of  the  tax.  It  was  held  that 
the  teoants  to  be  charged  with  the  tax,  were  those  in  whose 
time  the  tax  accrued  due,  and  not  the  tenants  for  the  time 
being;  and  therefore,  where  an  outgoing  tenant  having  paid 
his  rent  in  full^  had  left  property  on  the  premises  which  was 
afterwards  distrained  for  the  tax  due  during  his  tenancy, 
and  he  was  obliged  to  pay  it : — the  Court  decided  that  he 
might  recover  the  same  in  an  action  against  the  landlord  for 
money  paid.  (/) 

By  the  4&  Geo.  III.  c.  116,  parties  who  have  redeemed  Land  tax  re- 
the  land-tax,  which  by  agreement  was  payable  by  the  tenant, 
may  distrain  for  the  amount  as  additional  rent.  It  has  been 
decided,  that  if  the  landlord  let  the  premises  at  one-third  of 
the  value  at  a  premium,  and  afterwards  redeem  the  land-tax, 
he  vill  be  entitled  to  receive  from  the  tenant  an  annual 
payment  equal  to  two-thirds  of  the  land-tax  redeemed,  (m) 


Though  the  statute  calls  upon  the  tenant  to  pay  the  land-  The  tenant 
tax  m  the  first  instance,   it  does  not  preclude  the  parties  agaioat  Uie  de- 
from  agreeing  between  themselves  that  no  deduction  shall  ^^^^^^' 
afterwards  be  made,  but  that  the  whole  burden  shall  be 
borne  by  the  tenant.    Where,  therefore,  the  tenant  cove- 
nants to  pay  rent  **  clear  of  all  taxes  or  assessments  whatso- 
erer,"  such  a  covenant  will  destroy  his  right  to  deduct  for 
the  land-tax;  unless  the  lease  contain  any  express  agree- 
ment to  the  contrary,  (n)    And  so  if  the  covenant  be  to  pay 


(0  Dawson  «•  linton,  5  B.  &  A. 
521. 

(n)  Ward  v.  Const,  10  B.  &  C. 
655.  5  Man.  &  Ryl.  402. 

(»;  Brewster  v.  Kidgill,  or 
Kitchen,  12  Mod.  166.  S.  C.  Ld. 
itaym.  317.  1  Salk.  198.  6  Mod. 
36%.  Caith.  438.  Holt,  669.  In 
this  ca«e  the  nature  and  origin  of 
taxes  is  stated  with  great  clearness 
by  Lord  Holt.     Giles  «.  Hooper, 


Carth.  135.  Hopwood  o.  Barefoot, 
11  Mod.  238.  Count  of  Arran  o. 
Crisp,  12  Mod.  54.  S.  C.  Holt, 
549.  Bradbury  v.  Wright,  Dougl. 
624.  Cranstoun  v,  Clarke,  Sayer, 
78.  See  Davenant  v.  Bishop  of 
Salisbury,  1  Ventr.  223.  Mar- 
chioness of  Blandford  v.  Duchess 
of  Marlborough,  2  Atk.  544,  and 
Bishop  of  Oxford  o.Wise,  cited  ibid. 
Amfield  o. White,  Ryan.  &  Moo.  246. 
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Covenant  to 
pay  rates  and 
taxes. 


Sewers'  case* 


a  net  rent,  that  means  a  rent  clear  of  all  those  deducdons 
to  which  the  rent  might  otherwise  be  liable,  (n) 

If  the  tenant  agree  to  pay  all  rates,  taxes,  scots,  &c, 
whether  parochial  or  parliamentary,  then  or  thereafter 
charged  or  chargeable,  in  respect  of  the  land  demisecl, 
an  extraordinary  assessment  by  the  commissioners  of  sewers 
for  the  permanent  benefit  of  the  land  will  be  within  the 
agreement,  (o) 

The  sewers*  rate  is  also  a  landlord's  tax  under  the  statute 
of  the  23  Hen.  VIII.  c.  5;  by  the  8  &  4  Wm.  IV.  c.  22, 
sec.  18,  the  sewers'  rate  may  be  apportioned  between  the 
incoming  and  outgoing  tenant,  and  also  in  the  case  of  a  vacant 
tenement. 


IV.  Covenant 
to  insure 
against  fire : 


What  breach 
ef. 


IV.  A  covenant  in  the  lease  of  a  house,  "  to  insure  and 
keep  insured  a  given  sum  of  money  upon  the  premises  during 
the  term  in  some  sufiScient  insurance  office,"  is  not  void  for 
uncertainty ;  but  means  that  the  premises  shall  be  insured 
against  fire,  in  some  office  where  insurances  against  fire  are 
usually  effected,  (p) 

Where  there  was  such  a  covenant  in  a  lease  on  the  part  of 
the  tenant,  and  he  effected  an  annual  policy  on  the  premises 
with  an  Insurance  Company  in  the  usual  printed  form,  by 
which  it  is  declared,  that  the  policy  shall  be  for  such  longer 
period  as  the  tenant  shall  regularly  pay,  and  the  company 
receive  the  premium ;  and  a  space  of  fifteen  days  beyond 
the  quarter  days  is  given  for  payment  of  the  premium, 
during  which  time  the  company  is  liable ;  the  year  expired 
on  the  25th  of  March,  1811,  but  the  tenant  did  not  pay  the 
premium  for  a  renewal  till  the  25th  of  April  following,  and 
the  company  then  gave  a  receipt  for  the  premium,  stadng 
the  insurance  to  be  from  Lady-day,  1811,  to  Lady-day,  181S; 

(n)  Bennett  v.  Womack,  7  B.  &     &  W.  312. 
C.  627.  (j9)  Doe  dem.  Pitt  o.  Shewin,  3 

(o)  Waller  v,  Andrews,  3  Mees.      Camp.  135. 


cfliP.  II.]     Qwenants  an  the  Part  of  the  Lessee.  279 

the  Court  held  that  the  coyenant  was  broken  by  reason  of 
die  DOD-pa]rment  of  the  premium  on  or  before  the  9th  of 
April  and  that  the  lease  was  forfeited  upon  a  clause  of  re- 
entry. ( j) 

But  where  a  lessee  covenanted  to  insure  and  keep  insured 
a  specified  sum  of  money  upon  the  premises ;  and  accord- 
ingly eflected  such  an  insurance  for  a  definite  time ;  and  the 
policy  contained  a  memorandum  that,  in  case  of  the  death 
of  the  assured,  the  poUcy  might  be  continued  to  his  per- 
sonal representatiTCi  provided  an  indorsement  to  that  effect 
were  made  upon  it  within  three  months  after  his  death :  and 
the  lessee  having  died,  the  indorsement  continuing  the 
policy  to  his  personal  representative,  was  not  made  till  after 
the  expiraiion  of  three  months  from  the  time  of  his  decease* 
The  Court  held,  that,  under  these  circumstances,  there  was 
no  breach  of  the  covenant  to  keep  the  premises  insured,  (r) 

If  the  tenant  covenant  to  keep  the  premises  in  repair, 
and  also  to  insure  them  for  a  specific  sum  against  fire ; — on 
their  being  burned  down,  his  liability  on  the  former  covenant 
is  not  limited  to  the  amount  of  the  sum  to  be  insured  under 
the  latter,  {s) 

Whether  a  covenant  to  insure  be  generally  a  covenant  whether  niii« 
which  runs  with  the  land,  is  a  question  still  undecided.  ^^^^  ^ 
Supposing  the  lease  to  contain  a  covenant  that  the  lessee  shall 
insure,  and  in  case  of  fire  pay  over  the  insurance  money  to 
the  lessor t  there  seems  little  doubt  but  such  a  covenant,  giving 
a  doable  security  to  the  lessor  for  the  rebuilding  of  the  house, 
must  be  taken  as  falling  within  the  definition  of  a  covenant 
running  with  the  land.  But  upon  the  bare  covenant  to 
insure,  the  law  presents  to  the  landlord  no  means  of  recovering 
&om  the  tenant  the  money  he  may  receive  from  the  insurance 

(9)  Doc  dem«  Pitt  o.  Shewin,  3  pressed  a  doubt  in  this  case  as  to 

Camp.  135.  the  validity  of  such  a  proviso. 

(r)  Doe  dem.  Pitt  v.  Laming,  4  («)  Digby  o.  Atkinsoo,  4  Canip^ 

Camp.  73.    Lord  EUenborough  ex-  275. 
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office,  whatever  equity  might  do  between  the  parties.  In  the 
Building  Act  (t\  however,  the  office  is  enjoined,  at  the  request 
of  the  lessor,  to  lay  out  the  money  due  upon  the  lessee's  insu- 
rance, in  rebuilding  the  house,  if  within  the  bills  of  mortality : 
so  that,  in  these  districts,  the  landlord  may  at  once  have  the 
benefit  of  the  tenant's  insurance.  It  has  been  accordmgly 
held,  that  when  the  premises  are  within  the  bills  of  mor- 
taHty  mentioned  in  that  act,  a  covenant  to  insure  runs  with 
the  land,  (u) 

Whether  the  covenant  to  insure  runs  with  the  land  or 
not,  the  lessor  may,  on  non-performance  of  it,  enter  as  for 
breach  of  condition,  and  oust  the  assignee  of  the  lessee, 
even  although  the  lessor  has  distrained  for  rent,  with  know- 
ledge of  the  breach  of  covenant,  which  was  a  waiver  of  the 
breach  of  condition  up  to  the  time  of  the  distress.  But  the 
subsequent  non-insurance  was  a  continuing  breach  between 
the  time  of  the  distress  and  gave  a  right  of  entry  for  the 
forfeiture,  (r)  and  a  court  of  equity  will  not  relieve  a  tenant, 
against  whom  the  landlord  is  proceeding  to  recover  the  de- 
mised premises  for  breach  of  the  covenant  to  insure,  (to) 

But  if  the  lessor  by  his  own  conduct  induces  the  lessee  to 
think  he  is  doing  all  which   is  required  of  him  by  the  lease, 
•  retaining  the  lease  in  his  own  hands,  and  furnishing  an  im- 

perfect abstract  of  it,  he  will  not  be  entitled  to  recover  for 
breach  of  the  covenant,  (x) 

V.  Not  to  V.  A  covenant  not  to  aliene,  either  by  way  of  assign- 

Mri^n  orun-      ^gn^  ^^  underlease,  without  the  licence  of  the  lessor,  (y)  is  a 

covenant  on  the  part  of  the  lessee  very  frequently  inserted 

(0  14  Geo.  c.  78.  see.  83.  Ryan.  &  Moo.  343. 

(tt)  Vernon  o.  Smith,  5  B.  &  A.  1.  (y)  The  vendor  of  a  lease  am- 

And  flee  Piatt  on  Covenanis,  p.  183.  taining  such  a  covenant,  and  not 

(v)  Doe  dem.  Flov^er  v.  Peck,  the  vendee,  ia  bound  to  obtain  the 

1  B.  &  Ad.  428.  lessor's  licence.    Lloyd  o.  Crisp, 

(to)  Green  v.  Bridges,  4  Sim.  96.  5  Taunt.  249.    See  Mason  v.  Cor- 

Thompson  v.  Guyon,  5  Sim.  65.  der,  2  Marsh.  33.  S.C.  7 'ninnt.9. 

{3r)  Doe  dem.  Knight  v,  Rowe, 
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in  leases.    But  its  insertion  cannot  be  enforced  as  a  usual 
oofenant.  (y) 

A  court  of  equity  will  not  relieve  against  a  forfeiture  for 
without  licence,  (jt) 


A  distinction  must  be  taken  between  a  proviso  for  making 
the  lease  void  in  case  of  assignment  without  licence,  which  is 
the  nature  of  a  condition  and  a  covenant  not  to  assign  without 
license.  Mr.  Justice  Holroyd  remarked,  in  the  case  of  Paulv, 
Nurse  (a),  the  general  principle  is,  that  the  lessee  may  assign 
his  interest  in  the  term.  But  the  lessor  may  restrain  the  • 
lessee  from  assigning  by  proviso  or  covenant ;  if  he  grants 
the  term  subject  to  a  condition,  that  it  shall  cease  if  the 
lessee  assign,  the  assignment  by  the  lessee  will  be  void* 
But  if  the  lessor  in  this  case  restrains  the  lessee  by  covenant 
only,  the  latter  by  assignment  commits  a  breach  of  the  cove- 
nant, but  the  assignment  is  not  void. 

A  covenant  or  proviso  against  alienation  will  receive  a 
very  strict  and  narrow  construction  from  the  Courts.  (6) 
According  to  one  case,  a  covenant  by  the  lessee,  his  execu- 
tors, administrators,  or  assigns,  not  to  assign  generally,  was 
holden  void,  because  it  was  repugnant  upon  the  face  of  it.  (c) 
Bat  the  authority  of  this  case  is  not  now  recognized ;  because 
there  may  be  assigns  at  /ato,  as  well  as  by  act  of  the  party ; 
snd  an  assignment  at  law  stands  upon  a  different  ground,  (ji) 

A  covenant  not  to  assign,  transfer,  or  set  over,  or  other-  Uoderleaae. 
wise  do,  or  put  away  the  lease  or  premises,  will  not  be  broken 
b;  the  lessee's  underletting  the  premises,  (e)     But  where  the 

(y)  Henderson  v.  Hay,  3  B.  C.  C.  (c)  Bac.  Abr.  Orants,  (I). 

632.    Chorchi?.  Brown,  15  Ves.  (cfi  Weatheral©.Geeriiig,12Vc«. 

26S.  504. 

(x)  Bin  V.  Barday,  18  Ves.  56,  (e)   Crusoe    dem.  Blencowe  v. 

Wafer  v,  Mocato,  9  Mod.  112.  Bugby,  Bl.  Rep.  766.  S.  C.  3  Wile. 

(a)  9  B.  &  C.  488.  234.    Kinnersley  9.  Orpe,  Dong. 

ib)  BL  Rep.  767.     Church  v.  56.    Church  o.  Brown,  mip. 
Brown,  15  Ves.  265. 
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condition  was  not  to  set,  let,  or  assign  oyer  the  said  messuage 
or  any  part  thereof,  a  lease  which  fell  short  of  the  term  by 
one  day  was  held  a  breach,  (e)  And  a  covenant  not  to  let, 
set,  or  demise  the  premises,  or  any  part,  for  all  or  any  of  the 
term,  restruns  an  assignment.  (/) 

Where  the  proviso  in  the  lease  was,  that  "  if  the  lessee, 
his  executors,  or  administrators,  did  or  should  assign,  or 
otherwise  part  with  this  indenture  of  lease,  or  the  premises 
thereby  demised,  or  any  part  thereof  ybr  the  whole  or  osy 
part  of  the  term  thereby  granted,  to  any  person  or  persons 
whomsoever,  without  the  licence  and  consent  in  writing  of 
the  lessor  first  had  and  obtained  for  that  purpose,  the  lessor 
might  re-enter,**  &c. — and  the  lessee  entered  into  an  agree- 
ment with  J.  S.  to  grant  him  a  lease  of  the  premises  for  the 
residue  of  the  term,  reserving  a  few  days,  under  which  pos- 
session was  given ;  Lord  Ellenborough,  C.  J.,  held  that  ibe 
words  of  the  proviso  included  an  underlease,  and  that  conse- 
quently an  underlease  was  a  breach  of  the  proviso,  (g) 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the 
tenant  should  demise,  lease,  grant,  or  let  the  demised  pre- 
mises, or  any  part  or  parcel  thereof,  or  convey,  &c,  to  any 
person  whatsoever,  for  all  or  any  part  of  the  term,  without 
the  license  of  the  lessor ;  and*the  lessee  without  such  licence 
agreed  with  a  stranger  to  enter  into  partnership  with  him, 
and  that  he  should  have  the  use  of  the  back^hamber,  and 
some  other  parts  of  the  premises  exclusively,  and  the  rest 
jointly  with  the  lessee;  and  he  was  accordingly  let  into 
possession,  the  Court  held  this  to  be  a  breach  of  the 
proviso,  whether  the  possession  were  given  gratuitously,  or 
for  rent.  (A) 

Lodgen.  But  a  Covenant  not  to  underlet  any  part  of  the  premises 

ifi)  Roe  dem.  Gregson  «.  Hani-  {g)  Doe  dem.  Holland  o.  Won- 

son,  2  T.  R.  425.  ley,  1  Camp.  20. 

(jOGreenaway V.Adams,  12 Yes.  (A)  Roe  dem.  Dingleyv.  Saks* 

395.  I  M.  &  S.  29/. 
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18  not  broken  by  taking  in  a  lodger.  Therefore,  where  a 
covenant  was  in  these  words,  **  that  the  said  W.  L.,  his 
executors  or  administrators,  shall  not,  nor  will  at  any 
dme  or  times  hereafter  during  the  continuance  of  the  term, 
grant  any  underlease  or  leases  for  any  term  or  terms  what- 
soever,  or  let,  assign,  transfer,  set  over,  or  otherwise  part 
with  the  said  messuage  or  tenement  and  premises,  or  his  or 
their  term  or  interest  by  the  said  indenture  granted,  or  in- 
tended so  to  be,  or  any  part  thereof,  without  the  special 
license,  assent,  and  approbation  of  the  said  S.  P.,  his  heirs  or 
assigns,  under  his  or  their  hands  in  writing,  first  obtained  ;'* — 
and  the  lessee  admitted  a  lodger  for  above  a  twelvemonth 
into  the  exclusive  possession  of  a  room ;  it  being  contended 
that  this  was  a  breach  of  the  covenant.  Lord  EUenbaroughf 
C  J.,  said,  '*  The  covenant  can  only  extend  to  such  under- 
lettmg  as  a  licence  might  be  expected  to  be  apphed  for ; — 
and  whoever  heard  of  a  licence  from  a  landlord  to  take  in  a 
lodger  ?"(f) 

If  the  lease  contain  a  condition  that  the  lessee  **  shall  not 
parcel  out  the  land,  or  any  part  thereof,  from  the  house,  and 
the  lessee  lease  the  house  and  part  of  the  land  to  A.  and  the 
residue  of  the  land  to  C,"  this  is  a  breach  of  the  condition ; 
for  the  word  parcel  signifying  the  separation  of  the  land  from 
the  house,  if  the  first  letting  were  not  a  breach,  the  second 
would  clearly  be  so.  (i) 

Permitting  persons  to  use  portions  of  the  land  for  raising 
potatoes  is  a  breach  of  a  stipulation  not  to  suffer  any  part  to  be 
occupied  by  any  other  person,  withoutconsent,  although  proved 
to  be  the  custom  of  the  country  to  pursue  that  course.  (/) 

Depositing  a  lease  as  a  security  for  money  is  no  breach  of  Equitable  de- 
a  covenant  or  proviso  not  to  assign,  (m)  even  though  the  P^*^ 


(t)  Doe  dem.  Pitt  v.  Laming,  4         (i)  Greensladev.  Tapscott,  1  C, 

Camp.  77.  M.  &  R.  55. 

(k)  Manh  o.  Curteis,   Moore,         (m)  Doe  dem.  Goodbehere  v.  Be- 

425.    S.  C.  2  And.  42,  go.  van,  3  M.  &  S.  353. 


284  Covenants  on  the  Part  of  the  Lessee,     [book  ii. 

covenant  be  "  not  to  let,  set,  assign,  transfer^  or  oihetmte 
part  with  tbe  premises  thereby  assigned,  or  that  present 
indenture  of  lease ;  (n)  nor  can  the  mere  act  of  advertising  the 
demised  premises  for  sale  be  construed  into  a  breach  of  such 
a  covenant,  (o) 

Equitable  es-         If  a  lease  be  made  to  A.  in  trust  for  B.,  with  a  proviso 

tftte. 

against  assigning  without  licence,  an  assignment  by  B.  of  his 
equitable  interest,  will  not,  it  is  conceived,  amount  to  a 
breach  of  the  condition,  although  he  direct  that  A.  shall 
stand  possessed  in  trust  for  the  assignee* 

Demise.  A  question  has  been  raised,  whether,  if  a  lessee  covenant 

with  the  lessor  not  to  assign  over  his  term  without  the  lessor's 
consent  in  writing;  and  afterwards,  without  such  consent, 
devise  the  term  to  J.  S.,  this  is  not  a  breach  of  the 
covenant,  and  such  seems  to  have  been  decided  in  two  early 
cases,  {p)  The  contrary,  however,  appears  to  be  the  better 
opinion,  and  it  was  so  decided  in  Fox  v.  Swann,  (q)  and  the 
law  of  that  case  has  been  considered  as  clearly  established 
in  two  recent  cases,  (r)  But  the  devisee  must  take,  subject 
to  the  condition,  in  like  manner  as  an  executor  would,  if 
named. 

Ezecuton,  &c.  If  lessee  for  years  covenant  not  to  assign  his  lease,  ^oo^ 
it  may  come  to  J.  S,,  and  he  assign  it  to  J.  D.,  this  is  a 
breach  of  the  covenant,  for  the  possibility  that  through  J.  D. 
it  may  come  to  J.  S.  {s) 

The  personal  representatives  will  be  bound,  if  nained  in 

(n)  Doe  dem.  Pitt  v.  Hogg,  4  D.  this  point. 

&  R.  226.  S.  C.  1  Ryan  &  M.  36.  (q)  Fox  v.  Swann,  Style,  483. 

(o)  Gourlay  o.  Duke  of  Somerset,  (r)  See  3  Wils.  237-    3  M.  &  S. 

1  Yes.  &  Bea.  73.  361. 

(p)  Berry  v.  Taunton,  Cro.  Eliz.  («)  Cumin  «.  Richardson,  1  Rol. 
331.  Dumpero.  Syms,  1  Rol.  Abr.  Abr.  429.  L  14.  QiHere,  if  the  as- 
429.  1.  4.  S.  C.  Cro.  Eliz.  816.  signment  be  guarded  by  a  like  co- 
Lord  Coke,  in  his  report  of  this  venant,  that  J.  D.  shall  not  assign 
case,  (4  Rep.  119,)  is  silent  upon  so  as  it  may  come  to  J.  S. 
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the  proviso  or  covenant  against  alienation,  as  where  a  lease 
contains  a  proviso  that  the  lessee,  his  executors  or  admi^ 
niiiraiors,  shall  not  aliene  without  licence  in  writing,  a 
voluntary  assignment  by  the  executors  or  administrators^ 
without  such  licence,  is  a  breach  of  the  proviso,  {t)  And  if 
the  lessee  covenant  that  he,  his  executors  or  administrators, 
shall  not  assign,  (without  licence,)  except  by  his  or  their  last 
win  and  testament,  and  the  lessee  make  his  will  and  die,  it 
seems  that  the  executors  will  be  bound  by  the  covenant,  and 
cannot  sell  the  premises  for  the  payment  of  debts  without  the 
licence  of  the  lessor.  («) 

But  if  personal  representatives  are  not  named  in  the 
proviso,  they  will  be  warranted  in  disposing  of  a  lease  as 
assets  of  the  testator,  notwithstanding  the  proviso  against 
alienation  by  the  lessee.  Lord  Thurhw,  C,  said,  ''If  A. 
lets  a  farm  to  B.  with  a  covenant  not  to  alien,  and  B.  dies, — 
may  not  his  executors  dispose  of  the  term  ?  I  think  it  has 
been  determined  that  they  may,  and  I  have  always  taken  it 
to  be  clear  law.  It  is  an  alienation  by  the  act  of  God.  I 
remember  Lord  Camden  entered  into  the  question  much  in 
m  the  same  way.  He  took  it  to  be  a  clear  law,  that  an 
alienation  by  death  could  not  be  a  forfeiture.  In  the  case  of 
a  lease  for  years  to  A.  it  goes  to  his  executors,  not  by  way 
of  limitation,  as  in  the  case  of  remainders,  over,  &c. ;  but  it 
goes  to  them  as  coming  in  the  place  of  the  lessee.  I  under*- 
stood  it  to  be  well  settled,  as  I  have  stated.  But  I  do  not 
mean  to  lay  it  down,  that  a  man  may  not  by  a  clause  in  his 
lease  provide,  that  in  case  of  a  devolution  to  executors,  it 
shall  not  be  alienable  by  them :  but  it  must  be  very  special 
for  that  purpose.**  (0) 

In  a  case  in  which  a  bill  was  filed  against  executors, 
averring  that  their  testator  had  entered  into  an  agreement 
to  take  a  renewed  lease,  which  was  to  contain  a  proviso 

(0  Roe  dem.  Gregson  v,  Har-      &  S.  353. 
lison,  2  T.  R.  425.    And  see  Doe         («)  Lloyd  o.  Crispe,  6  Taunt  249. 
dem.  Goodbehere  v.  Sevan,  3  M.         (o)  Seers  v.  Hind,  1  Ves.  jun.  296. 
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against  assignment  by  the  lessee  without  the  lesaor's  consent, 
and  an  offer  by  the  plaintiff  to  permit  the  covenantSi 
which  should  be  entered  into  on  the  executor's  part,  to  be 
so  qualified  as  that  the  defendants  might  be  no  further 
liable  thereon  than  they  would  have  been  on  the  covenants 
which  ought  to  have  been  entered  into  by  the  testator,  in 
case  a  proper  lease  had  been  entered  into  in  his  lifetime; 
and  the  defendants,  in  their  answers,  objected  it  would  be 
impossible  so  to  frame  the  covenants,  it  was  referred  to  the 
Master  to  settle  the  form  of  the  lease,  but  the  suit  was  com- 
promised between  the  parties,  (to) 


Dot  broken  by 
atagoment  in 
law. 


An  assignment  either  by  the  lessee,  or  his  executor  not 
voluntary^  but  by  mere  cict  of  law,  is  not  a  breach  of  the 
covenant  not  to  assign,  (x) 


a«  by  execu- 
tion. 


bankruptcy. 


Where,  therefore,  a  lessee  who  had  so  covenanted,  gafe 
a  warrant  of  attorney  to  confess  a  judgment,  on  which  the 
lease  was  taken  in  execution  and  sold,  it  was  holden  to  be 
no  breach  of  the  covenant,  (y)  But  such  execution  must 
be  bond  fide ; — for  if  the  tenant  give  a  warrant  of  attorney 
to  a  creditor  for  the  express  purpose  of  enabling  such  ere- 
ditor  to  take  the  lease  in  execution,  this  will  be  a  fraud  and  a 
breach  of  the  covenant;  and  under  a  clause  for  re-entry 
for  breach  of  covenant,  the  lessor  may  recover  the  premises 
in  ejectment  from  a  purchaser  under  the  sheriff's  sale.  («) 

So  if  the  lessee  become  bankrupt,  a  bond  fide  assignment 
under  such  bankruptcyi  is  held  to  be  no  breach  of  a  con- 
dition not  to  assign,  (a) 


The  assignees  under  the  commission  will  not  be  bound  by 
such  condition.  (6)     Therefore  where  a  lease  containing  such 

(w)  Phillips  t7.Bverard,5  Sim.  102.  (a)  Goring  v.  Warner,  2  Eq.  Ca. 

(a?)  Weatherall  9.  Gearing,  nyira.  Abr.  100.    7  Vin.  Abr.  85.  pL9> 

(y)  Doe  dem.  Mitchinson  v.  Car-  Weatherall  v.  Geering,  mpnu 

Ut,  8  T.R.  57.  (b)  Philpot  v.  Hoare,  Amb.  460. 

(s)  Doe  dem.  Mitchinson  o.  Car-  Doe  dem.  Goodbehere  v.  Beran,  3 

ter»  wp,  p.  64.  M.  &  S.  353. 
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a  corenant  ^n  which  assigns  were  named^)  was  deposited  by 
the  lessee  as  a  security  for  money,  and,  the  lessee  becoming 
bankropti  was  sold  by  the  direction  of  the  Chancellor  to  pay 
the  debt,  the  Court  of  King's  Bench  held  that  the  assignees 
under  the  commission  might  assign  the  lease  to  the  yendee 
without  the  consent  of  the  lessor,  (c) 

And  where  a  lease  contained  a  proviso  for  re-entry,  and 
diat  the  lease  should  be  void,  on  the  lessee's  assigning 
without  the  licence  of  the  lessor;  *the  lessee  in  January, 
1825,  executed  a  deed  which  purported  to  convey  all  his 
real  and  personal  property  to  trustees  for  the  benefit  of  his 
creditors ;  and  in  April,  1835,  a  commission  of  bankruptcy 
issued  against  the  lessee,  and  he  was  declared  bankrupt: 
it  was  held  that  the  deed  of  January,  1825,  being  itself 
an  act  of  bankruptcy  and  void,  did  not  operate  as  a  valid 
assignment,  of  the  tenant's  interest  in  the  lease,  and 
therefore,  there  was  no  forfeiture;  but  that  from  the 
moment  the  bankrupt  executed  it,  his  interest  vested  in 
the  assignees  under  the  commission,  not  by  virtue  of  the 
deed,  but  by  operation  of  law,  and  by  force  of  the  bankrupt 
laws,  (d) 

A.  granted  a  lease  to  B.  containing  a  covenant  that  B., 
his  executors  or  administrators,  without  mentioning  "  as- 
n^,"  should  not  underlet  without  the  consent  of  the 
lessor,  and  B.  became  bankrupt,  and  his  assignees  assigned 
the  premises  to  C. ;  and  afterwards  B.  obtained  his  certifi- 
cate, upon  which  C.  re-assigned  the  premises  to  B.,  and 
he  underlet  them  to  D. ;  it  was  held  that  B.  having  been 
discharged  at  the  time  of  his  bankruptcy  from  all  the  co- 
tenants  of  his  lease,  {e)  the  underletting  by  him,  which  was 
in  the  character  of  assignee,  was  no  breach  of  the  cove-> 
nant(/-) 

(c)  Doe    dem.    Goodbehere  v.  (e)  By  the  statute  49  Geo.  III. 
BmB,fipra.  Vide2  Atk.  219, note.  c.  121,  8.  19. 

(d)  Doe  dem.  Lloyd  o.  Powell,  (/)  Doe  dem.  Cheere  v.  Smith, 
^  B.  &  C.  308.  1  Marsh.  369.  S.  C.  5  Taunt.  795- 
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Proviso  agBinit 
bankruptcy, 

&C. 


The  landlord  may,  however,  always  guard  against  such 
assignment  by  the  particular  provisions  in  his  lease;  it 
having  been  decided  that  a  proviso  in  a  lease  for  years,  that 
the  landlord  shall  re-enter  upon  the  tenant's  committing  any 
act  of  bankruptcy  whereon  a  commission  shall  issue,  is 
good,  {g)  Accordinglyi  where  one  leased  for  twenty-one 
years,  if  the  lessee,  his  executors,  &c.,  should  so  long  con- 
tinue to  occupy  the  farm,  &c.,  and  not  to  let,  set,  assign 
over,  or  otherwise  depart  with  the  lease,  and  the  tenant 
having  become  bankrupt,  his  assignees  sold  the  lease,  it  was 
determined  that  the  term  was  ended  by  the  bankrupt's 
quitting  the  occupation.  (A)  And  if  the  proviso  be  for  de- 
termining the  lease  after  bankruptcy  of  the  lessee,  his  exe- 
cutors, administrators,  or  assigns,  and  the  lessee  bequeath 
the  lease  to  his  executors  upon  trust,  the  lease  will  become 
void  on  the  bankruptcy  of  the  surviving  executor,  (s) 


The  estate  of  the  tenant,  held  under  a  condition  to  keep 
it  in  his  own  possession,  will  determine  upon  the  premiaes 
being  taken  under  an  execution  so  as  to  put  an  end  to  his 
occupation,  {k) 

And  where  a  lease  contained  a  clause  of  re-entry,  in  case 
the  term  of  years  thereby  granted  should  be  extended  or 
taken  in  execution,  and  before  the  end  of  the  term  the 
sheriff  entered  the  premises  under  a  writ  of  extent  against 
the  lessee  at  the  suit  of  the  Crown,  and  held  an  inquisition 
and  seized  the  lessee's  interest  into  the  king's  hands ;  the 
Court  of  Exchequer  adjudged  that  this  proceeding  was  a 
taking  in  execution  within  the  latter  clause  of  the  condition, 


{g)  Roe  dem.  Himter  v,  Galliers, 
d  T.  R.  133.  This  rule  does  not  ap- 
ply to  mere  chattels.  If  timber  be 
sold  to  a  trader  with  a  proviso  that 
in  case  of  the  vendee's  bankruptcy, 
the  vendor  may  retake  it,  the  con- 
dition is  void  under  the  21  Jac.  I. 
c.  IS,  8.  11,  if  the  bankrupt  have 
the  disposition  of  the  goods.    Hoi- 


royd  V.  Gwynne,  2  Taunt.  17d. 

(A)  Doe  dem.  Lockwood  o.Qaike, 
8  East,  185. 

(0  Doe  dem.  Bridgman  V.  Davis, 
1  C,  M.  &  R.  405.  Doe  dem.  Wil- 
liams V.  Daviea,  6  C.  &  P.  614. 

(A)  Doe  dem.  Duke  of  Norfolk 
9.  Hawke,  2  East,  481. 
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and  that  the  term  was  thereby  determined  and  forfeited  to 
the  lessor.  (/) 

If  a  lease  for  years  be  made  to  a  feme  sole  with  a  condi-  or  marriage, 
tion  against  alienation,  and  she  take  husband,  this  is  no 
breach  of  the  condition,  (m)  But  if  a  lease  be  made  to 
luisband  and  wife,  upon  condition  that  if  it  come  to  any 
other  hand  than  their  own  and  their  issue's  the  lessor  may 
re-eoter ;  and  the  husband  die,  and  the  wife  take  another 
husband,  the  lessor  will,  it  seems,  hare  a  right  to  reenter  for 
condition  broken,  (n) 

A  distinction  between  a  condition  and  covenant  against  whendis- 
assignment  has  been  already  stated.  A  further  distinction  ^  ^^' 
BNist  be  noticed,  which  is,  that  if,  under  a  condition  not  to 
aliene  without  license,  such  license  is  once  given,  though  to  a 
particular  individual,  (o)  the  condition  is  wholly  discharged  ;(p) 
but  although  the  condition  for  re-entry  is  gone,  the  lessee 
nay  be  still  liable  on  his  covenant,  {g) 

The  license  must  be  given  in  terms  conformably  to  the 
condition.  If,  therefore,  the  consent  is  required  to  be  in 
writing,  a  parol  license  will  not  prevent  the  future  operation 
of  the  condition,  (r)  nor  will  a  dispensation  with  the  forfeiture 
for  a  breach  of  condition  take  away  the  right  of  entry  for  a 
subsequent  breach,  (s) 

The  president  and  scholars  of  Corpus  Chrisii  college  in 
Oxford  made  a  lease  for  years  with  a  proviso,  that  the 
lessee  or  his  assigns  should  not  aliene  the  premises  to  any 

(0  Rez  V.  Topping,  If 'CleL  &  Y.  2  Man.  Sc  Ryl.    625.     Flatt   on 

H4.  Covenants,  426. 

(n)  Anon.  Moore,  21.  (r)  Macber  v.  Foundling  Hos- 

(s)  IbuL  Com.  Ug.C<mdUi&»  (Q).  pita],  1  Yes.  &  Bea.  191 .   Roe  dem. 

(0)  Brununell  e.  M'Pherson,  14  Gregson  v.  Harrison,  2  T.  R.  425. 

Vet.  173.  Richardson  v.  Evans,  3  Mad.  218. 

(p)  DnmpoPs  case,  4  Co.  119,  («)  Doedem.Bo8cawen9.Bli88,4 

^  vide  Bnimmell  v.  M'Pherson,  Taunt.  735.    Fryett  v,  Jefireys,  1 


Esp.   393.      Doe   dem.  Sore    v 
( 9)  P^  e.  Nnrse,  8  B.  &  C.  486.      Ekins,  Ry.  &  Moo.  29. 
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person  without  the  special  license  of  the  lessors.  The 
lessors  afterwards  gave  such  license  to  the  lessee  to  aKene 
all^  or  any  part  of  the  land  to  any  person  whatsoever. 
The  lessee  assigned  all  his  interest  to  T.,  who  devised 
the  same  to  his  son,  who  dying  intestate,  administration 
was  granted  to  A.,  who  assigned  the  term  to  B.  The 
lessors  hereupon  entered  for  condition  broken.  It  was 
determined  that  by  the  first  license  the  condition  was 
satisfied,  and  that  the  lessors,  having  licensed  the  original 
lessee,  and  thereby  dispensed  with  one  alienation,  had  dis- 
pensed with  all  subsequent  alienations ;  and  that  the  estate 
of  T.,  being  absolute,  it  was  impossible  that  his  assignee 
should  be  subject  to  the  condition,  {q) 

If  a  lease  be  upon  condition  that  the  lessee  shall  not 
aliene  the  land  without  license,  and  the  lessor  license  him 
to  aliene  part,  he  may  afterwards  aliene  the  rest  wi^oot 
further  license,  (r) 

So  if  A.  lease  land  to  three,  upon  condition  that  neither  they 
nor  any  one  of  them,  shall  aliene  without  license,  and  then  the 
lessor  license  one,  this  discharges  the  condition  as  to  all.  (s) 

In  a  case  in  Dyer,  (t)  a  lease  was  made  with  a  proviso 
that  the  lessee,  his  executors  and  assigns,  should  not  aliene 
without  license  to  any,  except  his  wife  or  child;  the 
Court  was  divided  in  opinion,  whether  the  wife  or  child 
might  aliene  without  license.  In  BrummeU  v.  M'Phersom,  («) 
Lord  Eldon  considered  the  case  as  deciding  that  the  con- 
dition was  gone,  and  it  is  so  stated  in  Dumpor^s  case.  In 
a  subsequent  case,  where  a  lease  for  years  was  made 
with    a    proviso    by   the   lessee,    not    to    aliene     without 

(9)  Dumpor's  case,  wpra.   S.  C.  denied   to   be  law  by    Popham. 

Dumper  V.  Symms,  Cro.  Elix.  815.  C.  J.,  in  Dumpor's  case. 

S.  P.  Walker  v,    Ballamy,  Cro.  («)  Leeds  v.  Crompton,  1  Rol 

Jac.  102.    S.  C.  1  Rol.  Abr.  4/1. 1.  Abr.  472.  1.  7.    Dmnpor's  case, 

33.  aifpra. 

(r)  See  16  Eliz.  Dyer,  334  b.  pi.  (/)  Anon.  Dyer,  162,  a.  pi.  7. 


32,  in  which  the  contrary  appears         («)  14  Vea.  176,  et vide  4  Co^lX. 
to  have  been  held,  but  whidi  was 
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b'cense  to  any  but  bis  wife,  or  bis  brotber^  and  tbe  lessee 
aliened  to  his  brotber,  living  bis  wife,  and  tbe  brotber 
assigned  his  term  to  A. ;  it  was  decided,  that  tbe  condition 
bemg  once  fulfilled  was  afterwards  dispensed  with ;  and  con- 
sequently that  the  brotber  migbt  aliene  to  wbom  be  chose 
without  ticense.  (v) 

Whether  the  license  to  assign  be  general,  or  particular, 
''  as  to  one  particular  person,*'  tbe  condition  is  gone,  and  tbe 
assignee  may  assign  without  license,  as  before  mentioned,  (u?) 

^1iere  the  lessor,  during  the  term,  entered  into  part  of 
tbe  land  let,  and  tben  tbe  lessee  assigned  over  bis  term  in 
the  residue  of  the  land  without  the  consent  of  tbe  lessor, 
there  being  a  covenant  not  to  assign  without  sucb  license, 
upon  which  tbe  lessor  sued ;  it  was  made  a  question  whether 
the  action  would  lie,  inasmuch  as  the  lessor  bad  entered  into 
part  of  the  land.  But  Rolle,  C.  J.,  beld  that  the  covenant 
was  collateral :  and  was,  therefore,  broken  by  the  assign-* 
ment,  notwithstanding  the  lessor's  entry  into  part  of  the 
land,  {x) 

A  covenant  not  to  assign  cannot  run  witb  tbe  land ;  tbe 
action  being  founded  on  privity  of  estate,  the  liability  of  tbe 
A^ignee  ceases  by  bis  assignment,  by  which  tbe  privity  of 
estate  is  destroyed,  but  tbe  lessee  may  still  continue 
liable,  (y)  A  covenant  by  tbe  lessee,  not  to  underletf  may, 
however,  be  binding  on  tbe  assign,  if  named  in  tbe  covenant,  (z) 

VL  Tbe  lessee  sometimes  furtber  binds  himself  and  his  VL  Covenatit 
^f*igni  to  reside  upon  tbe  premises.     This  will  be  broken  the  premiaeB, 
by  the  lessee's  doing  any  act  wbereby  bis  residence  may  be- 

{9)  Wbitchcot  V,  Vox,  Cro*  Jac.  (y)   Paul  r.  Nurse,  supra.    Sed 

^.  Pide  Bally  v.  Wells,  3  Wils.  33, 

(v)  Brammell  v.  M'Pheraon,  14  contrh. 

Tea.  173.  (r)Ft(/tfDoedem.Cheerev.Smithj 

(«)  ComiiB  V.  Sillye,  Style,  265.  1  Marsh.  359.    S.  C.  6  Taunt.  795. 

u  2 
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or  to  do  rait 
at  the  land- 
lord'i  mill. 


come  impossible ;.  as  by  suffering  the  premises  to  be  taken 
and  sold  under  an  execution,  (a)  and  this  is  a  covenant  run- 
ning with  the  land;  (6)  as  is  also  a  covenant  to  do  suit 
to  the  mill  of  the  lessor,  his  heirs,  and  assigns,  by  grind- 
ing all  such  com  there  as  should  grow  upon  the  demised 
premises,  (c) 


Vn.  Covenant 
not  to  exercise 
particular 
tradei. 


VII.  Another  covenant  not  unfrequently  inserted  upon 
the  part  of  the  lessee  is,  that  the  lessee  shall  not  himself 
carry  on  particular  trades  upon  the  premises;  nor  assign 
them  to  persons  carrying  on  such  trades.  Such  a  covenant 
runs  with  the  land,  (d) 


If  the  lessee  covenant  that  he  will  not  let  the  shop,  yard, 
or  other  thing  belonging  to  the  house,  to  any  one  who  shall 
sell  coals,  and  will  not  himself  sell  coals  there,  and  then  be 
let  the  whole  house  to  one  who  sells  coals,  this  is  a  breach  of 
the  covenant,  {e) 


Schoolmaster. 


Where  a  lessee  of  a  house  and  garden  covenanted  not  to 
use  or  exercise,  or  permit  or  suffer  to  be  used  or  exercised, 
upon  the  demised  premises,  any  trade  or  business  whatso- 
ever, without  the  license  of  the  lessor;  and  afterwards 
without  license  he  assigned  the  lease  to  a  schoolmaster^  who 
carried  on  his  business  on  the  premises ;  the  Court  held  that 
the  schoolmaster's  was  a  business  within  the  covenant,  and 
that  the  lessor  was  entitled  to  re-enter  under  a  proviso  for 
re-entry  for  non-performance  of  covenants.  {/) 


Lunatic 
asylum. 


The  keeping  of  a  lunatic  asylum  is,  it  seems,  not  within 
the  definition  of  a  trade,  and  therefore  is  not  a  breach  of  a 


(a)  Fide  Doe  dem.  Duke  of  Nor- 
folk V.  Hawke^  2  East,  481. 

(6)  Spencer's  case,  5  Rep.  16.  a. 
Tatem  v,  Chaplin,  2  H.  Bl.  133. 

(e)  Vyvyan  o.  Arthur,  1  B.  &  C. 
410. 


(d)  See  Mayor,  &c  of  Coiigleton 
V.  Pattiaon,  10  E^  136. 

(e)  Chinsley  v.  Langley,  1  RoL 
Abr.  427. 1.  35. 

(/)  Doe  dem.  Bish  v.  KcefiBg, 
1  M.  &  S  95. 
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coTenant  not  to  carry  on  any  offensive  trade;  whether  it 

would  be  within  the  prohibition  to  carry  on  an  offensive 

business,  appears  doubtful.  (^)    A  covenant  not  to  carry  on 

the  business  of  a  common  brewer,  or  retailer  of  beer,  is  not  Retail  brewer. 

broken  by  carrying  on  the  business  of  a  retail  brewer.  (A)  But 

1  covenant  not  to  carry  on  the  trade  of  a  butcher,  is  broken  Butcher. 

by  selling  raw  meat,  although  no  animals  are  slaughtered  on 

the  premises,  (t) 

Where  the  lessee  covenanted  that  he  would  not  do  any  pabUc  houie. 
act  upon  the  demised  premises,  which  might  be  to  the 
damage,  annoyance,  or  disturbance  of  the  lessor,  or  any  of 
his  tenants,  or  to  any  part  of  the  neighbourhood ;  and  the 
proviso  for  re-entry  was,  that  the  lessee  should  not  permit 
any  person  to  inhabit  the  premises  who  should  carry  on 
certab  specified  trades  or  businesses,  (that  of  a  licensed 
victualler  not  being  one  of  those,)  or  any  other  business  that 
might  be  offensive,  or  any  annoyance  or  disturbance  to  any 
of  the  lessor's  tenants :  the  Court  of  King's  Bench  certified, 
that  the  opening  of  a  public-house  upon  the  premises  was 
not  a  breach  of  the  covenant  or  proviso ;  it  not  being  stated 
in  the  case,  sent  by  the  Master  of  the  Rolls  for  the  opinion 
of  the  Court,  that  the  public-house  was  an  annoyance  to  the 
tenants  or  likely  to  become  so.  {k) 

A  covenant  to  permit  the  landlord  to  view  the  premises  at 
convenient  times,  is  not  broken  by  refusing  him  permission  to 
see  some  of  the  rooms,  if  he  had  not  given  previous  notice 
of  his  coming.  (/) 

If  the  lessee  covenant  not  to  carry  on  a  particular  trade 
without  the  consent  of  the  lessor  in  writing,  the  mere  fact  of 
the  lessor's  suffering  the  tenant  to  carry  on  one  trade  in  the 

ig)  Doe  dem.  Wetherell  o.  Bird,  1  B.  &  Aid.  617. 

6  C.  &  P.  201.    2  Ad.  &  En.  161.  (A)  Jones  v.  Thome,  1  B.  &  C. 

«  Nev.  &  M.  2S6.  715. 

(i)  Simons  and  another  v.  Far-  (0  Doe  dem.  Wetherell  v.  Bird, 

jreo,  I  Bing.  106.  N.  S.  Und.  372.  npru. 

(t)  Doe  dem.  Gaskell  «.  Spry, 
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If  egative  cove- 
nant. 


Condition  for 
re-entry  upon 
breach  of 
covenant. 


premises  will  not  afterwards  authorize  bis  carrying  on  another 
without  a  written  licence,  (m) 

If  a  covenant  be  negative,  as  not  to  erect  or  alter  build- 
ings without  consent,  and  the  proviso  for  re-entry  be  on  de- 
fault in  performance  of  any  of  the  covenants  after  thirty 
days'  notice,  a  breach  of  the  negative  covenant  will  not  fidl 
within  the  proviso,  which  is  confined  to  the  non^pefforwMMoe 
of  acts  by  the  lessee,  (n) 

In  aid  of  the  covenants,  a  condition  is  usually  inserted 
in  the  lease  for  the  re-entry  of  the  lessor  in  case  any  of  them 
be  broken,  (o) 

The   proviso  for  re-entry  will  be  void  if  reserved  to  a 

stranger*  {p) 

A  proviso  giving  a  power  of  re-entry,  if  the  tenant  shall 
do  any  act  contrary  to  the  covenants,  does  not  apply  to  a 
breach  of  covenant  to  repair ;  the  omission  to  repur  not 
being  an  act  done  within  the  proviso.  ( q) 


(m)  Macher  v.  Foundling  Hos- 
pital, 1  Yes.  &  Bea.  188. 

(ft)  Doe  dem.  Palk  9.  Marchetti, 
1  B.  &  Ad.  715. 

Co)  Shep.  Touch.  124,  and  n.  (2), 
and  see  post.  Book  III.  Chap.  1, 
of  dissolving  the  tenancy  by  for- 
feiture. Other  cases  might  be  added 
to  these,  which  are  of  a  perfectly 
miscellaneous  nature ;  and  in  con- 
sidering which  the  courts  have  been 
merely  called  upon  to  interpret  be- 
tween the  parties,  instead  of  laying 
down  any  principle  of  law.  The 
reader  who  is  entangled  in  a  co- 
venant so  unintelligibly  or  doubt- 
fully worded,  that  he  is  compelled 
to  have  recourse  to  the  Courts  for 
the  interpretation  of  ill-drawn  in- 
struments, may  find  assistance  by 
consulting  the  cases  of  Qifton  v. 


Walmesley,  5  T.  R.  564.  Geraid 
V,  Clifton,  7  T.  R.  676,  reverring 
the  judgment  of  C.  P.  in  1  B.  &  P. 
524.  Coker  v.  Guy,  2  B.  &  P.  &65. 
Love  V.  Pares,  13  East,  80.  Good* 
title  dem.  Luxmore  v.  Saville,  16 
East,  87.  CoUison  v.  Lettsom,  3 
Marsh,  1.  S.  C.  6  Taunt.  224.  l>ot 
dem.  Lady  Wilson  v.  Abel,  2  M.  & 
S.  541.  Doe  dem.  Spencer  v.  God- 
win, 4  M.  &  S.  265.  Colton  r. 
lingham,  1  Stark.  39.  "Bail  of 
Shrewsbury  o.  Gould,  2  B.  &  A. 
487.  Doe  dem.  Rndd  v.  Goldingi 
6  Moore,  231.   Charlton  v.  Dxiver, 

2  B.  &  B.  345. 

(p)  Doe  dem.  Barker  v.  Law- 
rence, 4  Taunt.  23. 
{q )  Doe  dem.  Abdy  v.  Spencer, 

3  B.  &  Ad.  299. 
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A  penalty  annexed  to  a  coyenant^  will  not  prevent  the  con- 
didoD  for  re-entry  applying,  if  the  words  are  large  enough,  (r) 

But  without  contemplating  the  breach  of  covenants,  and  XeDaot  boand 
die  consequently  premature  determination  of  the  tenant's  posaeasioD  at 
interesti  the  law  enjoins  the  quiet  and  peaceable  yielding  up  of  b^^^^^"*^ 
of  the  possession  of  the  premises  upon  the   expiration  of 
the  estate  or  term  for  which  they  are  held.    The  remedies 
of  the  landlord  in  case  of  neglect  on  the  part  of  the  tenant 
to  comply  with  this  obligation,  and  the  penalties  which  the 
law  aflSxes  to  such  neglect,   remain  to  be  hereafter  con- 
ndered. 

(r)  Doe  dem.  Antrolms  o.  Jepaon^  3  B.  &  Ad.  402. 
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CHAPTER  THE  THIRD. 


Of  the  Rights  and  Liabilities  of  Landlord  and 
Tenant  in  respect  of  Third  Persons. 

L^Undlord's  j.  1.  ThE  landlord,  having  parted  with  the  posscasion  of 
the  premises  to  his  tenant,  retains  a  right,  against  Aim,  to 
use  all  ways  appurtenant  thereto,  in  order  to  view  waste,  or  to 
demand  rent,  or  to  remove  an  obstruction ;  (a)  and  if  in  the 
lease  there  is  a  grant  of  all  ways  to  the  lessee  without  any 
exception,  and  the  lessee  covenant  to  contribute  with  the  other 
occupiers  of  lessor's  lands,  to  the  keeping  up  of  paths  used  b; 
them  in  common,  and  it  is  proved  the  lessor  always  used  a 
particular  path,  to  which  alone  the  covenant  of  the  lessee 
can  apply,  it  may  be  inferred  the  lessee  took  the  soil,  subject 
to  the  lessor's  right  of  way.  (b) 

His  rights  against  strangers  are  in  respect  of  his  revernon 
only.  For  any  act  whereby  his  reversion  is  injured,  he  may 
recover  against  the  wrong  doer;  as  if  a  stranger  stop  up  a 
rivulet,  whereby  the  timber  on  the  estate  becomes  rotten ; 
or  erect  a  wall,  whereby  the  lights  of  the  mansion-house  are 
obstructed,  (c)  Nor  will  the  acquiescence  of  the  tenant  in 
the  act  of  a  stranger  be  binding  upon  the  landlord  when  he 
regains  possession,  unless  estopped  by  actual  enactment.  As 
if  tenant  for  years  suffered  windows  newly  opened  by  his 
neighbour  to  remain  unobstructed  for  more  than  twenty 
years,  and  so  to  become  ancient  lights,  the  landlord,  at  the 
expiration  of  the  term,  was  not  bound  thereby,  unless  he  bad 

(a)  Proud  v.  Hollis,  1  B.  &  C.  8.  (c)  2  Rol.  Abr.  551.  L  46.  Bid* 

(jb)  Oakley  v,  Adamaon,  8  Bing.  dlcwford  v,  Onalow,  3  Lev.  809- 

356.    1  Moo.  8e  Sc.  510,  c/  vide  Jesser  v.  Giflford,  Burr.  314. 

mpra. 
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previous  knowledge  of  the  fact ;  but  might  treat  the  lights 
as  if  they  had  been  newly  opened.  (c()  By  the  3  &  4 
Won.  IV.  c  71,  s.  3,  hoveyer,  it  is  now  enacted,  that  when 
the  use  of  lights  in  any  dweUing-house,  ftc,  shall  have  been 
actually  enjoyed  for  twenty  years,  the  right  therein  shall 
be  deemed  absolute. 

i.  The  landlord  having  resigned  the  occupation,  all  his  ^  ^ 
Eabilities  in  respect  of  possession  are  thereby  suspended. 
U,  therefore,  a  stranger  be  injured  by  the  ruinous  state  of  the 
premises,  the  landlord  cannot  be  called  upon  to  answer 
fcr  the  injury;  and  if  the  fences  be  suffered  to  fall  into 
decay,  whereby  a  stranger's  cattle  stray  and  are  injured  or 
lost,  the  landlord  is  not  responsible,  (e) 

But  in  some  cases  the  landlord,  by  his  own  act  and  agree- 
ment, may  render  himself  liable  to  answer  for  injuries,  for 
which  his  tenant  would  otherwise  alone  be  answerable. 
Therefore,  where  the  plaintiff  had  sustained  an  injury  by  his 
foot  slipping  through  a  hole  in  the  pavement  of  a  house  out 
of  repair,  and  thereupon  brought  an  action  against  the  land- 
lord as  owner,  and  it  appeared  upon  the  trial  that  the  land, 
lord  was  bound  to  repair,  and  had  actuaUy  commenced  the 
repairs,  the  Court  of  Common  Pleas  held,  that  though  the 
oocapier  was  primA  facie  bound  to  repair,  and  therefore 
liable,  yet  if  it  could  be  shown  that  the  landlord  had  un- 
dertaken to  repair,  the  landlord  would  be  liable  for  the  con- 
aequences  of  a  neglect  to  repair,  {f)  So  case  lies  against 
the  landlord  of  a  house,  demised  by  lease,  who  is  under  a 
contract  with  his  tenant  to  repair,  where  the  workmen  so 
negligently  conduct  themselves  as  to  occasion  an  injury  to 
a  third  person,  {g) 

If  the  landlord  lets  premises  with  a  nuisance  on  them,  and 
afterwards  receives  rent,  he  is  liable  for  the  continuance  of 

(4  Daniel  v.  North,  1 1  East,  373.  350. 

(c^awetham9.Hamp«xn,4T.R.  {g)  Leslie  o.  Pounds,  4  Taunt. 

318.  649. 
(/)  Fayne  9.  Rogers,  2  H.  BL 
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the  nuisance ;  but  if  the  kuidlord  lets  the  premises  without  a 
nuisancei  and  the  tenant  causes  a  nuisance,  the  landlord  is 
not  liable,  unless  he  renews  the  tenancy  with  the  nuisance 
on  the  premises.  (A) 


1.  Tenant's 
rights. 


II.  1.  The  tenant,  upon  his  entering  upon  that  character, 
is  invested  with  all  the  rights  incident  to  possession;  and 
may  consequently  maintain  an  action  against  any  person 
who  may  be  guilty  of  an  act  whereby  his  possession  is  en- 
croached upon  or  injured;  as  for  an  immediate  trespass 
upon  his  lands,  or  for  an  injury  consequent  upon  the  erec- 
tion of  a  nuisance ;  and  even  after  the  expiration  of  his  term 
he  may  recover  damages  for  an  injury  sustained  during  its 
continuance,  (t) 


2.  LitbUities.  g.  The  tenant  as  the  occupier  is  primd  facie  liable  to 
answer  for  a  neglect  in  the  repairs  of  highways,  fences,  &c. 
And  where  a  man,  who  is  bound  to  repair  a  bridge  ratiane 
ienurce,  leases  the  lands,  his  lessee  wUl  be  bound,  at  the 
peril  of  an  indictment,  to  repair  the  bridge;  it  being  always 
suflScient  to  charge  a  party  for  such  repairs  by  the  name  of 
occupier,  {k) 

If  tithes  are  commuted  into  a  rent-charge  payable  by  the 
person  for  the  time  being  in  possession  or  occupation,  and 
the  owner  permits  the  rent-charge  to  be  in  arrear,  and  then 
lets  the  land,  the  tenant  will  be  liable  to  a  dbtress  on  his 
goods  for  the  arrears.  {I) 

The  occupier,  and  not  the  landlord,  is  liable  to  be  rated 
for  the  repairs  of  the  parish  church,  for  poor^s  rates,  and 
for  all  parliamentary  and  parochial  taxes  payable  in  respect 


(A)  Rex  V.  Pedley,  3  Nev.  &  M. 
627. 

(t)  2  Rol.  Abr.  551.  1.  46.  Sy- 
monds  v.  Seabourne,  Cro.  Car.  325. 
Biddlesford  v.  Onslow,  3  Lev.  209. 
Evelyn  o.  Raddish,  Holt's  N.  P.  C. 
543. 

(k)   Regina  v.  Bucknall,   Lord 


Raym.  792,  804.  Rider  v.  Smith, 
3  T.  R.  766,  Cheetham  o.  Hamp- 
son,  4  T.  R.  318.  Whitfield  r. 
Weedon,  2  Chit.  685. 

(/)  Newling  v.   Pearce,  2  Dovl 
&  Ryl.  607.    1  B.  &  C.  437,  H  tide 
Bendysh  v.  Pearse,  4  Moore»  99. 
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of  the  premises,  but  not  for  land  tax,  or,  in  general,  for  sewers 
rate,  without  a  special  agreement  to  that  effect,  as  before 
noticed.  (i»)  If  taxes  are  to  be  paid  by  tbe  landlord, 
the  tenant  having  paid  them,  may  deduct  them  out  of  the 
rent  due,  but  he  should  take  care  to  make  the  deduction  out 
of  the  rent  of  the  then  current  year,  (n) 

By  the  7  Geo.  Ill,  c.  37,  lands  embanked  from  the  Thames 
were  vested  in  the  owners  free  from  taxes,  (o)  By  this  enact- 
ment, such  lands  are  freed  from  land  tax  imposed  by  S7  Geo. 
III.,  bat  not  from  house  and  window  duties  imposed  by  the 
38  Geo.  m.  c.  40.  (p) 

(m)  Anon.  4  Mod.  148.    Rex  o.  (s)  Andrews  v,  Hancock,  1  B. 

St  Lake's*  Bnrr.  1053.    Milward  &  B.  37.    Stubbs  v.  Parson,  3  B. 

p.  Gaffin,  BL  Rep.  1330.     As  to  &  A.  516.    Spragg  v.  Hanmiond, 

the  land-tsz  and  sewer-rate,  vide  4  Moore,  431.    2  B.  &  B.  59,  ef 

ifra,  and  see  57  Geo.  III.  c.  29»  vide  i^fra, 

(Local  and  Pen.)  as  to  cases  in  (o)  ¥ri]liamso.Prichard,4T.R.2. 

vbich  the  landlord  may  be  rated  (p)  Perchardr.Heywood^ST.R. 

for  houses  in  the  metropolis.  468. 
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CHAPTER  THE  FOURTH. 


Of  the  Rights  and  Liabilities  of  Landlord  and  Tenant 
as  affected  by  the  Assignment  or  Death  of  the 
Parties. 

An  tMi£;nmeQt    ^^J^  assignment  is  either  in  fact,  or  in  law.  (a) 

k either  in  fact: 

An  assignment  in  fact  is,  where  the  party  in  whom  the 
estate  is  vested  voluntarily  by  deed  or  writing  disposes  of  the 
whole  estate  to  another  person. 

orinlaw;vtx.       An  assignment  in  law  is,  where  without  such  voluntary 

conveyance  between  the  parties,  the  estate  is,  upon  some 
particular  event,  transferred  by  act  of  law  to  a  third  person. 

1.  by  marriage;  ^^*  when  a  feme  sole  marries,  her   husband  immediately 

acquires  a  right  to  the  rents  and  profits  of  her  freehold 
estates  during  her  life ;  and  any  estate  she  may  possess 
less  than  freehold,  together  with  all  her  personal  chattels, 
will  be  absolutely  vested  in  him,  and  remain  in  his  disposal 
during  his  life ;  (6)  unless,  as  it  seems,  the  husband  is  an 
alien,  (c) 

2.  under  an  And  SO  when  execution  is  issued  against  the  lands  of  a 
execution ;        ^^j^  |,y  d^gU^  statute,  &c.,  the  law  vests  the  lands  so  sdsed 

in  the  judgment  creditor ;  and  where  a  term  is  seised  and 
sold  under  a  fieri  fadcu^  the  vendee  becomes  the  assignee 
thereof. 

In  case  of  bankruptcy,  also,  an  assignment  in  law  takes 

(a)  Go.  lit.  8.  b, 

C&)  3  Bl.  Com.  433,  and  see  Co.  Lit.  351,  n.  (1). 

(c)  Vide  supra,  70. 


CHAP.  IV.]      Bights  and  Liabiiities,  S/x*  301 

place.  By  the  statute  of  tbe  1  &  2  Wm.  IV.  c.  56,  a  court 
of  bankruptcy  was  establbhed,  consisting  of  a  chief  judge  and 
three  puisne  judgesj  and  six  commissioners^  to  constitute  a 
court  of  law  and  equity,  and  to  have,  (together  with  every 
judge  and  commissioner  thereof,)  the  rights  and  privileges 
of  a  court  of  record ;  and  the  judges,  or  any  three  of  them, 
are  constituted  a  court  of  review,  to  have  superintendance 
and  control  in  all  matters  of  bankruptcy,  with  power  to  de- 
termine all  such  matters  in  bankruptcy  as,  by  petition  or 
otherwise,  had  before  been  usually  brought  before  the  lord 
chancellor,  whether  such  matters  may  have  arisen  in  the 
court  of  bankruptcy  or  otherwise,  except  as  thereinafter 
proTided,  but  subject  to  appeal  to  the  lord  chancellor  on  a 
special  case,  to  be  approved  and  certified  by  one  of  the 
judges. 

In  lieu  of  a  commission  of  bankruptcy  a  fiat  u  directed  to 
issue,  and  persons  are  to  be  appointed  official  assignees,  one 
of  whom  is  to  be  assignee  of  such  bankrupt's  estate,  together 
with  the  assignee  or  assignees  to  be  appointed  by  the  cre- 
ditors, and  all  the  personal  estate,  and  rents  and  proceeds 
of  sale  of  real  estate  are  to  be  received  by  the  official  as- 
signee, and  by  him  transferred  or  paid  into  the  Bank  of 
England,  to  the  credit  of  the  Accountant  General  of  the 
Court  of  Chancery,  and  until  the  assignees  are  chosen  by 
the  creditors,  the  official  assignee  is  for  all  purposes  to  be 
sole  assignee.  But  such  official  assignee  is  in  no  respect  to 
interfere  with  the  creditors'  assignees,  in  the  appointment  or 
removal  of  the  solicitor,  or  in  directing  the  time  and  manner 
of  effecting  any  sales  of  the  bankrupt's  estate. 

The  act  also  provides  that  instead  of  the  old  mode  of  as- 
signment, and  bargain,  and  sale,  the  personal  estate  of  the 
bankrupt,  and  all  such  estate  as  by  the  6  Geo.  IV.  c.  16, 
was  directed  to  be  conveyed  by  the  commissioners  to  the  as- 
sipees,  (thereby  excluding  copyholds,  and  the  estates  of 
tenants  in  tail,}  shall  vest  in  the  assignees  viriuie  officii^  and 
that  in  register  counties  the  certificate  of  the  appointment 
of  the  assignees  shall  be  registered,  which  shall  have  the 
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like  effect  as  a  registry  of  an  actual  conveyance  would  have 
had»  but  no  purchaser,  without  notice  of  the  bankruptcy 
duly  registering  his  deed,  is  to  be  affected  by  such  bank- 
ruptcyi  unless  the  certificate  is  registered  so  far  as  regards 
the  United  Kingdom,  within  two  months  from  the  date  of 
the  appointment,  and  as  regards  all  other  places  within  twelre 
months  from  such  date. 

By  the  Bankrupt   Act,  6  Geo.  IV.  c.  16,   s.  75,  any 
bankrupt  entitled  to  any  lease,  or  agreemeni  for  a  lease,  if 
the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  be  sued  in 
respect  of  any  subsequent  non-observance  or  non-performance 
of  the  conditions,  covenants,  or  agreements  therein  contained; 
and,  if  the  assignees  decline  the  same,  shall  not  be  liable  as 
aforesaid,  in  case  he  deliver  up  such  lease  or  agreement  to 
the  lessor,  or  such  person  agreeing  to  grant  a  lease,  within 
fourteen    days   after  he  shall   have  had    notice    that  the 
assignees  shall  have  declined  as  aforesaid ;  and  if  the  assignees 
shall  not  (upon  being  thereto  required)  elect  whether  they 
will  accept  or  decline  such  lease,  or  agreement  for  a  lease,  the 
lessor  or  person  so  agreeing  as  aforesdd,  or  any  person 
entitled  under  such  lessor  or  person  so  agreeing,  shaD  be 
entitled  to  apply  by  petition  to  the  Lord  Chancellor,  who  may 
order  them  so  to  elect  and  to  deliver  up   such  lease  or 
agreement,  Qn  case  they  shall  decline  the  same,)  and  the 
possession  of  the  premises,  or  may  make  such  other  order 
therein  as  he  shall  think  fit. 

There  was  a  similar  clause  to  the  above  in  the  previous  act, 
40  G«o.  in.  c.  121,  s.  19,  and  it  was  holden  not  to  extend  to 
a  parol  agreement  for  a  lease,  (c)  and  to  be  confined  to 
cases  between  the  lessor  and  the  lessee,  or  the  assignee  of  the 
lease,  and  not  to  extend  to  cases  between  the  lessee  and  his 
assignee ;  {d)  and  the  same  construction  of  law  will,  it  seems, 
apply  under  the  more  recent  statute  of  the  6  Geo.  IV. 

(c)  E*  parte  Sutton,  3  Rose,  86. 
(rf)  Taylor  v.  Young,  3  B.  &  A.  531. 
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Until  some  act  done  by  the  assignees,  or  until  the  lease  is 
surrendered  by  the  lessee,  it  remains  in  him,  and  he  will  be 
liable  to  the  payment  of  rent  accruing  subsequently  to  the 
bankruptcy,  {e) 

A  surety  in  a  lease  will  not  be  discharged  by  the  bank- 
ruptcy of  the  lessee,  and  will  be  liable  for  breach  of  covenant 
between  the  date  of  the  commission,  or  fiat,  and  the  surren- 
dering up  of  the  lease  by  the  lessee,  (f) 

The  statute  does  not  put  an  end  to  the  lease,  but  only 
discharges  the  bankrupt,  in  case  the  lease  is  given  up,  from 
any  subsequent  payment  of  rent,  or  observance  of  covenants; 
and  therefore,  if  the  assignee  of  a  lease  becomes  bankrupt,  and 
delifers  up  the  lease,  the  original  lessee  will  not  be  discharged 
fhmi  his  personal  liability  under  his  covenants,  {g)  and  it  is 
presumed  that  the  lease  will  revest  in  him. 

If  the  lease  contains  mutual  covenants,  such  as  an  agreement 
on  the  part  of  the  lessor  to  purchase  the  fixtures,  at  prices  to 
be  ascertained  by  valuers  named  by  each  party ;  it  has  been 
held  that  in  such  an  instance,  the  delivering  up  of  the  lease 
by  the  lessee  will  release  the  lessor  from  his  covenant,  but 
without  deciding  the  right  to  the  fixtures.  (A) 

Where  the  assignees  of  a  bankrupt  advertised  the  lease  orbyexer- 
of  certain  premises  of  which  the  bankrupt  was  lessee,  with-  orowne^i^ 
out  stating  themselves  in  the  advertisement  to  be  the  owners 
or  possessors,  and  no  bidding  offering,  they  never  took 
actual  possession  of  the  premises,  the  Court  of  King's  Bench 
held,  that  the  mere  putting  of  them  up  to  sale  did  not  neces- 
sarily make  them  assigns,  because  it  might  be  only  an 
experiment  to  ascertain  what  their  value  was,  and  whether 
they  would  be  beneficial  to  the  common  cause,  (t ) 

(«)  Copeknd  o.  Stephens,  1 B.  &  and  others^  3  B.  &  Ad.  211. 

A.  593.  (A)  Kearsey  o.  Carstairs,  2  B.  & 

(/)  STannt.  313. 2  Moore,|326,  et  Ad.  716. 

vide  Manning  and  others  o.  Flighty  (t)  Turner  v,  Richardson,  7  East, 

A^pro.   Tuck  V.  Fyson,  6  Bing.  321.  336.  ef  vide  Carter  o.  Warae,  4  C. 

{$)  Ifaaniiig  and  others  v.  Flight  &  P.  191.    1  Moo.  &  M.  479. 
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So  where  the  assignees  of  a  bankrupt  had  allowed  his 
effects  to  remain  upon  the  premises  occupied  by  him,  for 
nearly  a  twelvemonth  after  the  bankruptcyi  and  for  the  pur- 
pose of  preventing  a  distress  paid  the  arrears  of  rent  dae, 
at  the  same  time  giving  notice  to  the  landlord  thai  they  did 
not  intend  to  take  the  lease  unless  it  eould  be  advantageoudf 
disposed  of,  and  afterwards  havmg  put  up  the  lease  to 
auction,  and  finding  no  bidders,  never  took  actual  possession 
of  the  premises f  though  they  kept  the  key  for  nearly  four 
months  afterwards,  the  landlord  having  never  demanded  it ; 
Lord  Ellenboroughf  C*  J.,  held,  that  under  these  circumstances 
they  had  not  made  themselves  assignees  of  the  lease,  {k) 

And  where  the  assignees  released  an  under-tenant  from 
all  liabilities  during  the  remainder  of  his  term  for  rent,  or  in 
respect  of  the  covenants  contained  in  the  underlease,  the 
Court  of  Common  Pleas  held  that  this  did  not  fix  them  with 
the  original  lease.  (/) 

On  the  other  hand,  where  the  lessee  of  pasture  land  be- 
came bankrupt,  and  his  assignees  suffered  his  cows  to  remain 
on  the  land  for  two  days,  and  ordered  them  to  be  mUked  there ^ 
Lord  EUenborough  was  of  opinion  that  this  was  an  adoption 
of  the  lease  by  the  assignees,  (m) 

So,  where  a  bankrupt  had  a  lease  of  premises,  and  also  a 
reversionary  interest  in  them,  and  the  assignees  sold  all  his 
estate  and  reversionary  interest  in  the  premises,  his  loidship 
held  that  the  assignees  must  be  considered  as  having  accepted 
the  lease.  (») 

And  in  a  case  where  the  assignees  put  up  the  premises  to 
auction,  and  found  a  purchaser,  and  received  a  deposit,  but 
the  contract  of  sale  afterwards  went  off,  without  the  assig- 
nees showing  any  reason  why  they  did  not  enforce  the  sale. 

(&)  Wheeler  v.  Bramah,  3  Gamp.  {f)  Hill  v.  Dobie;  8  Taont  385. 

340,  ef  oicfe  Scott,  «r  parte  1  Rose,  (m)  Welch  v.  Myers,  4  Onap. 

446.  n.    Hanson  v.  Stephenson,  1  368. 

B.  &  A.  303.  (»)  Page  V.  Godden,  8  StaiL  309. 
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It  was  held  that  they  were  liable  to  the  payment  of  rent,  as  as- 
signees of  the  estate  and  interest  of  the  bankrupt  in  the  pre- 
mises, (o) 

So  intermeddling  with  and  assuming  the  management  of  a 
iarin  of  the  bankrupt's,  was  held  to  fix  his  assignees  with  the 
coDsequences  of  mismanagement,  (p) 

And  where  the  assignees  took  actual  possession  of  leasehold 
premises,  in  which  were  goods  of  the  bankrupt,  but  delivered 
them  up  as  soon  as  the  goods  were  sold,  the  Court  of  King's 
Beoeh  held  that  the  fact  of  taking  possession  distinguished  the 
case  from  Turner  ▼.  Richardson,  and  Wheeler  ▼•  Br  amah  ; 
for  there  is  no  statute  which  authorizes  assignees  of  a  bank- 
rupt to  keep  possession  of  premises  without  paying  any  rent,  {q) 

In  covenant  by  the  landlord  against  the  assignees  for  rent, 
the  latter  may  plead,  first,  that  the  term  did  not  vest  in  them ; 
and  (to  avoid  the  effect  of  the  1  &  S  Wm.  IV.  c.  56,  s.  26, 
which  vests  in  the  assignees  the  estate  of  the  bankrupt  with- 
out conveyance  or  assignment,)  they  may  also  plead  that  they 
abandoned,  declined,  and  refiised  to  accept  it,  and  therefore 
were  not  liable,  (r) 

Even  though  the  assignee,  in  words  or  in  writing,  declare  his 
intentioD  to  refuse  the  estate,  yet  if  in  fact  he  takes  advantage 
of  it,  he  is  not  relieved  from  the  charges  incident  to  it.  Thus, 
where  the  assignee  of  a  bankrupt  lessee,  chosen  on  the  15th 
November,  kept  the  bankrupt  on  the  premises,  carrying  on  the 
business  for  the  benefit  of  the  creditors,  until  the  April  follow- 
ing, and  the  assignee  himself  occasionally  superintended, 
though  on  the  23rd  December  he  had  disclaimed  the  lease  by 
letter  to  the  landlord.  It  was  held,  that  he  had  elected  to  accept 
the  lease  by  using  the  premises  for  the  benefit  of  the  creditors,  {s) 

(o)  Hastin(<8  9.  Wil8on,Holt,  290.  (r)  Thompson  o.  Bradbury,   1 

(p)  Thomas  v,   Pemberton,  7  Biogh.  326.  N.  S.     1  Sc.  279.    3 

Tannt.  206.  Dowl.  Prac.  Ca.  147. 

(9)  Hanson  v.  Stevenson,  1  B.  («)  Clarke  r.  Hume,  1  Ryan  k 

^  A.  303.     «  Moo.  270. 
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On  the  same  ground  it  was  held»  that  in  a  case  in  which 
the  assignees  of  a  bankrupt  coachmaker,  who  was  tenant 
from  year  to  year,  and  was  under  contract  with  numerous 
persons  for  the  repair  of  carriages,  entered  for  the  purpose 
of  continuing  the  work  and  performing  the  bankrupt's  en- 
gagements ;  and  ^fter  the  sale  on  the  premises^  gave  up  the 
key  to  the  bankrupt  in  August,  but  paid  the  rent  up  to 
Michaelmas,  they  were  liable  for  the  quarter's  rent  due  at 
the  Christmas  following,  (t) 

4.  by  death  Lastly,  When  a  man  possessed  of  terms  for  years  dies, 

having  disposed  of  the  property  by  will,  the  law,  on  the  assent 
of  the  executor.  Tests  it  in  the  devisee  as  assignee  by  relation 
from  the  time  of  the  death  of  the  testator,  (v) 

Statute  1  Vict.  As  to  estates  granted  pur  autre  vie,  it  is  by  the  recent 
statute  of  I  Vict.  c.  S6,  provided,  that  if  no  disposition  by 
will  be  made  of  any  estate  pur  autre  vie  of  b,  freehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  [to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  case  of  freehold  land  in  fee  simple ;  and 
in  case  there  shall  be  no  special  occupant  of  any  estate  pur 
autre  vie,  whether  freehold  or  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to 
the  executor  or  administrator  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant ;  and  if  the  same  shall  come 
to  the  executor  or  administrator  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  the  said  act,  it  shall  be  assets  in  his 
hands  and  shall  go  and  be  applied  and  distributed  in  die  same 
manner  as  the  personal  estate  of  the  testator  or  intestate*  («t) 

Merely  The  transfer  of  a  mere  equitable  interest  will  not  make  the 

equita  e.         party  assignee ;  and,  therefore,  the  delivery  and  depositing 

of  a    lease  as  a  security  for  money,  without  any  written 

(0  Ansell  o.  Robson,  2  Gr.  &  J.         (w)  Et  vide  29  Gar.  II.  c  3.   14 
610.  Geo.  II.  c.  20.    2  Bl.  Com.  259- 

(p)  Wentworth's  Executors.  249.      Watkin's  Gonvey.  7  edit.  p.  72. 
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angnment  or  mortgage,  though  it  creates  a  right  en* 
forceable  in  equity,  passes  no  interest  at  law.(j?)  And  it 
has  been  held,  that  the  devisee  of  an  equity  of  redemption, 
(the  legal  estate  remaining  in  the  mortgagee)  cannot  be 
charged  as  the  assignee  of  the  mortgagor,  (y) 

In  the  case  of  Lucas  t.  Comerfardf  as  reported  by  Mr.  Flight  ▼.  Benu 
Simons,  (m)  an  equitable  mortgagee  had  taken  possession  and  yjchoau 
was  in  the  receipt  of  the  rents;  the  lessee  was  dead  in- 
lokeDt;  the  landlord  filed  his  bill  against  the  equitable 
mortgagee  and  the  executors  of  the  lessee ;  the  mortgagee 
admitted,  by  his  answer,  that  he  was  willing  to  perform  some 
of  the  covenants,  but  not  the  covenant  to  rebuild.     Lord 

C.  Thurlow  ordered  the  executors  to  execute  a  legal  assign- 
ment, and  the  mortgagee  to  execute  a  counterpart,  so  as  to 
make  the  latter  liable  at  law  to  the  covenants.  In  the 
modern  case  of  Flight  v.  BetUley,  a  decree  was  obtained, 
ordering  an  equitable  mortgagee,  by  deposit  of  title  deeds, 
vio  had  not  taken  possession,  to  pay  the  rent,  and  perform 
the  covenants  of  the  lease,  (a)  The  decision  in  Flight  v. 
Bentleg  created  some  alarm,  and  was,  in  substance,  re- 
heard by  the  Vice  Chancellor  in  a  subsequent  case,  by  which 
the  decision  in  FUght  v.  Bentley  was  in  fact  overruled.  (6) 

In  order  to  make  a  man  an  assignee,  it  must  appear  that  The  assi^ee 
he  daims  through,  and  is  in  of  the  same  estate  as,  the  person  ^Jbt  same  «- 
whom  he  succeeds;  for  if  he  come  in  by  an  elder  title,  he  •**«"*^e 

'  ^  '  person  he  sue- 

vill  not  be  assignee,  (c)    So  that  the  lord  who  enters  for  an  ceeds. 
escheat  or  forfeiture  is  not  the  assignee  of  his  tenant,  being 
in  by  title  paramount  {d)  And  where  lands  were  conveyed  by 
A.  to  the  use  of  such  person  as  C.  should  appoint,  and  that 
in  pursuance  of  this  power  C.  appointed  to  D.,  it  was  held 

D.  was  in  by  the  original  conveyance,  and  was  not  the  as- 

(2)  Doe  dem.  Maalin  0.  Roe,  5  (6)  Moores  v«  Choat,  8  Sim.  508, 

£ip.  105.  et  ffide    Jenkins    v.  Portman,  1 

(9)  Mayor,  &c.  of  Carlisle  9.  Keene,  435. 

Blamire,  8  East,  487«  (c)  Chaworth  v.  Phillips,  Moore, 

(«)  VoL  8,  p.  499.  876. 

(a)  7  Sim.  149.  (d)  Co.  lit.  215.  b, 

X  2 
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rignee  of  C.  (c)  But  it  should  be  noticed,  in  considering 
this  case,  that  the  action  was  not  maintainable,  (it  is  con- 
ceived) even  if  D.  had  been  the  assignee  of  C,  on  the  prin- 
ciple, that  a  covenant  entered  into  by  tenant  in  fee,  will  not 
run  with  the  land  to  bind  his  assigns,  {d) 

In  a  recent  case,  it  was  decided,  that  if  a  lease  be  made 
by  a  party  having  an  equitable  estate  only,  but  who  after- 
wards acquires  the  legal  estate ;  that  although  as  between 
the  lessor  and  lessee  the  latter  cannot  dispute  his,  the  lessor's 
title,  who  may  declare  against  his  tenant  for  a  breach  of  co- 
venant, on  a  simple  allegation,  that  being  seised  he  made 
the  lease;  yet  that  a  party  taking  a  conveyance  from  tbe  lessor 
would  not  be  able  to  maintain  an  action  on  the  covenants  as 
the  grantee  of  the  reversion  under  the  32  Hen.  VIII.,  c.  34, 
by  reason  that  in  pleading  he  must  show  his  title,  which 
would  disclose  that  he  had  not  the  same  estate  as  the  lessor 
had  when  he  granted  the  lease,  (e) 

A.  devised  lands  to  the  use  of  H.  J.,  for  life,  with  power 
to  make  leases  under  certain  restrictions,  remainder  to  the 
pluntiff  for  life.  H.  J.  accordingly  made  a  lease  and  died; 
and  the  plaintiff  having  brought  an  action  of  covenant  for 
rent  due  upon  such  lease  subsequently  to  the  death  of  H.  J., 
it  was  objected  that  the  plaintiff  could  not  be  considered 
as  the  assignee,  because  he  derived  his  claim  from  the  tes- 
tator, and  not  through  H.  J.  the  lessor.  But  the  Court  of 
King's  Bench  held  that  the  plaintiff  was  an  assignee  within  the 
statute ;  because  in  fact  the  person  granting  the  power,  under 
which  the  lease  was  made  was  to  be  considered  as  the  lessor, 
and  the  parties  claiming  through  him  as  his  assigns.  {/)  This 
was  in  accordance  with  the  decision  in  Whitlock's  ca8e,(g) 
and  is  recognized  as  law  in  Bringloe  v.  Goodson^  (h) 

(c)  Roach  V.  Wadham,  6  East,  (/)  Isherwood  o.  Oldknow,  3  M. 

289.  &  S.  382.    And  see  Whitfield  v. 

id)   Cook  r.  Earl  of  Arundel,  How,  2  Show.  57.    S.  C.  Sir  T. 

Hardr.  87.  Jones,  110.    1  Vent.  338. 

(e)  Whitton  v.  Peacock,  2  Bing.  (g)  8  Rep.  70. 

*  1 1.  N.  S.  (A)  4  Bing.  726.  N.  S. 
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A  trustee,  to  whom  a  lease  is  assigned  to  secure  an  annuity 
to  a  third  person,  is  strictly  an  assign  liable  to  rent  and  co» 
Tenants,  {g) 

The  assignment  being  established,  the  next  question  will 
be,  what  new  rights  and  liabilities  arise  between  the  parties, 
and  how  those  previously  existing  between  the  lessor  and 
lessee  are  effected  ? 

In  the  first  place  it  is  to  be  observed,  that  by  the  original  PriTity  of  m- 
creation  of  the  relation  of  landlord  and  tenant,  a  privity  of  contract. 
of  estate  exists  between  the  lessor  and  the  lessee;  and  in 
respect  of  any  express  covenants  between  them,  they  are 
farther  bound  by  privity  of  contract :  though  it  seems  that 
for  covenants  in  law  they  are  only  answerable  by  reason  of 
privity  of  estate.  (A) 

In  the  next  place,  where  either  the  reversionary  interest  Aaiignee  «f- 
of  the  lessor,  or  the  possessory  estate  of  the  lessee,  is  coTenaots^  ^ 
transferred  to  a  third  person,  who  is  a  stranger  to  the  ori-  J??^'*^'^*^ 
ginal  contract  of  lease,  he  can  be  affected  by  such  covenants 
only  as  run  with  the  land,  and  can  have  no  concern  with 
those  which  are  merely  personal;  because  the  only  con. 
nection  which  exists  between  the  grantee  of  the  reversion 
and  the  tenant,  or  the  lessor  and  the  assignee,  is  by  means 
of  the  estate  to  which  both  are  privy :  and  here  arises  a 
distinction  so  extremely  refined,  that  it  may  be  difficult  to 
discern  the  good  sense  or  reason  which  could  have  dictated 
it.  It  seems  that  it  will  not  be  a  safe  rule  to  lay  down  that 
the  assignee  will  be  bound  by  aU  the  assignor's  covenants 
which  a£fect  the  land :  but  two  additional  points  remain  to 
be  ascertained ;  viz.,  1.  Whether  the  covenant  concerns  a 
thing  already  in  existence  upon  the  land,  or  whether  it 
respects  something  only  which  is  hereafter  to  be  done  upon 
or  concerning  the  land ;  and,  2.  Whether  the  assignor  has 
covenanted  not  only  for  himself,  his  heirs,  and  executors, 

(y)  Gretton  v.  Diggles,  4  Taunt      Jones,  223.  Anon.  1  Sid.  447.  Au- 
766.  ^      riol  v.  Mills,  4  T.  R.  98. 

(A)  Bacheloore  v.  Gage,  Sir  W. 
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when  not 
boand  uDlen 
named. 


When  aasignee  but  also  for  his  assigns.  Because,  if  the  covenant  or  con- 
no^namedTf  dition  affect  a  thing  in  esse,  parcel  of  the  demisei  the 
covenant  is  immediately  affixed  to  such  thing,  and  will 
bind  the  assignee  although  he  be  not  named :  but  on  the 
other  handy  if  the  covenant  be  made  ciMiceming  a  thing 
not  til  esse  at  the  time  of  the  demise,  but  which  is  to  be 
made  or  done  upon  the  land  demised,  there  the  assignee 
will  not  be  bound,  unless  he  be  expressly  named.  {$)  Ac- 
cordingly, a  covenant  for  quiet  enjoyment ;  (k)  for  fiurther 
assurance ;  (/)  for  renewal ;  (m)  to  repair  the  demised  pie- 
mises ;  (n)  to  pay  rent;  (o)  to  discharge  the  lessor  of  charges 
ordinary  and  extraordinary ;  ( p)  to  permit  the  lessor  to  hsfe 
free  passage  to  two  rooms  excepted  in  the  demise ;  {q)  to 
cultivate  the  lands  in  a  particular  manner ;  (r)  to  reside  apoo 
the  premises ;  {s)  to  supply  the  premises  demised  with  a 
sufficient  quantity  of  good  water ;  (/)  not  to  carry  on  par- 
ticular trades ;  {u)  these  have  been  all  held  to  bind  the  a»* 
signee,  though  he  be  not  named.  But  a  covenant  to  biuU 
a  new  wall  upon  the  demised  premises  will  only  be  binding 
upon  the  assignee,  in  case  he  be  expressly  named  in  the 
covenant  (r)    And  where  the  lessee  covenanted  to  leave 


(f)  Spencer's  case,  6  Rep.  16. 
l8t  and  2d  Resolutions,  Hyde  v. 
Dean  and  Chapter  of  Windsor,  Cro. 
Eliz.  457.  But  see  Anon.  Moore, 
159. 

ik)  Soke  V,  Awder,  Cro.  Elis. 
436.  S.  C.  Moore,  419.  Campbell 
V,  Lewis,  3  B.  &  A.  392.  3  Moore, 
35,  61.    8  Taunt.  716. 

(Q  Middlemore  «•  Goodale,  Cro. 
Car.  503. 

(m)  Spencer's  case,  siqtra,  6th 
Resolution.  Roe  dem.  Bamford  r. 
Hayley,  12  East,  464. 

(fi)  Ibid.  Doe  dem.  Dean  and 
Chapter  of  Windsor's  case,  5  Rep. 
24.  S.  C.  (Hyde  v.  Dean  and 
Chapter  of  Windsor,)  Cro.  Elis. 
[457.]  652.  Dyer,  13.  b,  in  marg. 
Barnard  r.  GodscaU,  Cro.  Jac.  309. 
Conan  v.  Kemise,  Sir  W.  Jones, 
945.   S.  C.  (Conghan  v.  King,  Cro. 


Car.  221.  Tilnefr  0.  Norris,  Ld. 
Raym.  553.  Potter  9.  Swetsam, 
Style,  406.  Smith  v,  Aradd,  3 
Salk.  4. 

(o)  Ibid.  Parker  v.  Webb,  3 
Salk.  5. 

(p)  Dean  and  Chapter  of  Wind- 
sor's case,  5  Rep.  25. 

(9)  Cole's  case,  1  Salk.  196.  S.C. 
Bush  0.  Calis,  1  Show.  3S9.  13 
Mod.  24.    Carth.  239. 

(r)  Cockson  v.  Cock,  Cro.  Jac 
125 

(«)  Tatem  v.  Chaplin,  4  B.  &  A. 
266. 

(0  Jourdain  o.  Wilson,  4  B.  & 
A.  266. 

(«)  See  Mayor  of  Congleton  r. 
Patteson,  10  East,  136. 

(0)  Spencer's  case,  5  Rep.  I6. 
Ist  and  2d  Resolutions. 
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all  the  trees  he  should  plant  during  the  term ;  and  the  lessor 
cofenanted/or  himself ^  his  executors  and  administraiors,  to 
pay  for  the  trees  at  a  fair  valuation  by  two  persons  to  be 
named  by  each  party,  their  executors,  administrators,  and 
assigns :  and  upon  the  expiration  of  the  term  the  assignee 
of  the  lessor  refused  to  name  an  arbitrator,  upon  which 
an  action  of  covenant  was  brought  by  the  lessee  against  the 
assignee;  the  Court  of  King's  Bench  held,  upon  the  au- 
thority of  Speneer*s  case,  that  the  covenant  to  refer  to  ar« 
bitiation  did  not  run  with  the  land;  and,  therefore,  the  as- 
signee was  not  bound  by  it,  not  being  named.  (10) 

The  general  principle  to  be  deduced  from  all  these  cases 
isi  that  if  the  performance  of  the  covenant  be  beneficial  to 
the  reveririoner,  in  respect  of  the  lessor's  demand,  and  to  no 
other  person,  his  assignee  may  sue  upon  it ;  but  if  it  be 
beneficial  to  the  lessor,  without  regard  to  his  continuing 
owner  of  the  estate,  it  is  a  mere  collateral  covenant,  upon 
which  the  assignee  cannot  sue.  {w) 

CoTenants  aflbcting  incorporeal  hereditaments  stand  upon 
the  same  footing  with  covenants  respecting  land. 

A  lessee  of  titles  covenanted  for  himself,  hb  executors, 
admbistrators,  and  assigns,  not  to  let  any  of  the  farmers, 
occupying  the  estate  out  of  which  the  tithes  arose,  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor;  and 
further  covenanted  for  himself  and  his  assigns  to  find  and 
allow  to  the  lessor  sufficient  wheat-straw  for  thatching  any 
of  the  buildings  Aen  in  the  lessor's  occupation ;  the  lessee 
assigned  to  the  defendant,  who  suffered  several  of  the  farmers 
to  retain  part  of  the  tithes  without  the  lessor's  consent. 
An  action  having  been  brought  against  the  defendant  for 
this  breach  of  the  covenant,  and  a  verdict  being  had  for  the 

(v)3ChittRep.482.  Andaeealso         (ar)  Per  Best,  J.»  in  Vyvyan  r. 
tbe  jndgment  of  Lord  Tenterden  in     Arthur,  1  B.  &  C.  417. 
Sampson  0.  Easterby,  9  B.  &  C.  605. 
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plaintiffi  it  was  moved^  in  arrest  of  judgment,  that  the  action 
would  not  lie  against  the  defendant,  inasmuch  as  the  covenant 
was  merely  personal  and  collateral,  binding  the  lessee  only; 
that  tithes  were  incorporeal,  lying  in  grant,  and  therefore 
would  not  endure  such  an  annexation  of  covenant.  But  the 
Court  were  of  opinion  that  there  was  not  any  difference 
between  land  and  tithes  as  to  the  annexation  of  covenaDts; 
that  this  covenant  was  not  a  mere  collateral  covenant,  but 
related  to  the  thing  demised  materially  and  essendaUy,  tending 
to  preserve  it,  and  as  such  was  binding  on  the  assignee  being 
named,  and  there  being  a  privity  in  respect  of  the  reversion 
in  the  lessor,  (tf) 

But  where  the  lessee  of  tithes  agreed  with  the  owner  of 
land,  for  certain  collateral  considerations,  not  to  take  tithes 
in  kind  from  the  tenants  of  the  lands  for  twelve  years,  but 
to  accept  a  reasonable  composition  not  exceeding  3^.  6d.,  and 
by  such  agreement  bound  himself  and  kis  assigns ;  the  Coon 
of  Exchequer  held  that  thb  contract  was  merely  personal, 
and  did  not  run  with  the  tithes.  (») 

When  assignee  Where  a  covenant  in  no  manner  affects  the  thing  demised, 
though  named,  hut  is  wholly  collateral  to  it,  it  will  not  bind  the  assignee, 
even  though  he  be  expressly  named ;  as  if  there  be  a  covenant 
to  build  a  wall  upon  land  fwt  being  parcel  of  the  land 
demised,  or  to  pay  a  sum  of  money  to  the  lessor  or  a  stranger, 
ibis  is  merely  a  personal  covenant,  and  cannot  affect  the 
assignee,  (a) 

So  if  the  covenant  only  afifect  the  land  demised  collaterally, 
and  have  no  immediate  effect  upon  its  nature,  quality,  or 
value,  it  will  not  run  with  the  land,  or  bind  the  assignee. 
Therefore  a  covenant  by  the  lessee  to  pay  so  much  annually 

(y)  Bally  r.  Wells,  3  Wils.  25.  Resolution.  Cook  v.  Earl  of  Anm* 

S.  C.  Wiimot's  Rep.  341.  del.  Hard.  S7.    James  v.  Blank, 

iz)  Brewer  9.  Hill,  2  Anstr,  413.  ibid.  88. 
(a)   Spencer's   case,   st^a,  2d 
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to  the  churchwardens  and  overseers  for  the  use  of  the  poor 
will  not  bind  the  assignee,  though  specially  named*  (6) 

So  where  in  a  lease  of  land,  with  liberty  to  make  a  water- 
course and  erect  a  milli  the  lessee  covenanted  for  himself, 
his  executors  and  assigns,  not  to  hire  persons  to  work  in  the 
min  who  were  settled  in  other  parishes ;  the  Court  of  King's 
Bench  held,  that  this  covenant  did  not  run  with  the  land,  or 
bind  the  assignee,  (c)  And  though  the  thing  covenanted 
for  may  be  beneficial  to  the  reversion  of  the  land,  it  will  not 
bind  the  assignee,  though  named,  unless  it  be  to  be  done  upon 
the  land  demised;  as  if  the  lessee  covenanted  to  make  a 
communication  by  water  from  the  demised  premises,  through 
other  persovCs  lands  to  another  place,  to  facilitate  the  access 
to  a  market,  (d) 

And  in  the  case  of  a  demise  of  mere  personal  chattels,  as 
eattle,  goods,  &c.,  a  covenant  by  the  lessee  will  not  be  bind- 
ing upon  the  assignee,  even  though  he  be  expressly  named. 
And,  therefore,  if  a  man  lease  sheep  for  a  term,  and  the  lessee 
covenant  for  himself  and  his  assigns  to  deliver  up,  at  the  end 
of  the  term,  the  same  sheep  or  others  of  the  same  value, 
and  the  lessee  assign  over  the  sheep,  the  assignee  will  not  be 
bound  by  this  covenant,  for  there  is  not  any  privity,  nor  any 
reversbn,  but  merely  a  thing  in  action  in  the  personalty* 
which  cannot  bind  any  but  the  covenantor,  his  executors  or 
adminbtrators,  who  represent  him.  (e) 

To  sum  up  the  preceding  remarks,  in  the  case  of  an 
assignment  of  leaseholds,  the  covenants  in  law,  being  in- 
herent in  the  estate,  pass  along  with  it  from  the  assignor 
to  the  assignee.  Express  covenants  running  with  the 
land  stand  upon  nearly  the  same  ground  as  covenants  in 
law,  and  may  always  be  taken  advantage  of  by  the  assignee ; 

{h)  liayoo.  Buckhurst,  Cro.Jac.  (cO  Per  Bayley,  J.    Rid,  Hart- 

438.  ley  v.  Pehall,  Peake's  N.  P.  C.  178. 

(c)  The  Mayor,  &c.,  of  Ck>ngle-  (0)    Spencer's  case,    supra,    3d 

ton  D.  Pattiton,  10  East,  130.  ReBolution. 
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who,  on  the  other  hand,  will  be  bound  by  such  covenants, 
whenever  they  affect  the  present  state  of  the  land,  even 
though  he  be  not  named :  but  if  they  respect  somethmg  to 
have  a  future  existence  upon,  or  in  respect  of  the  land,  they 
will  run  with  the  land,  and  be  binding  on  the  assignee,  pro* 
vided  only  he  be  named.  Mere  coUateral  covenants  never 
can  run  with  the  land ;  and  can  only  be  binding  between  the 
covenanting  parties,  and  those  persons  who  upon  the  death 
of  the  parties  become  possessed  of  assets,  and  lemain 
answerable  in  respect  thereof. 

A  due  attention  to  these  points  will  be  necessary  in  consi- 
dering the  relative  situation  of  the  parties  after  an  assignmeot 
has  taken  place.  For,  L  Where  the  lessor  grants  over  bis 
reversion,  questions  arise  as  to  what  new  rights  and  liabilities 
spring  up  between  the  grantee  of  the  reversion  and  the  lessee, 
and  what  rights,  &c.,  remain  between  the  lessor  and  lessee. 
And,  2.  Where  the  estate  of  the  lessee  passes  by  asngnment 
to  a  stranger,  questions  arise  as  to  what  new  rights  exist  be- 
tween the  lessor  and  assignee,  and  what  rights  remain  between 
the  lessor  and  lessee.  And  S.  Where  the  lessor  grants  over 
the  reversion  and  the  lessee  assigns  the  term,  what  rights  and 
liabilities  arise  between  the  grantee  and  assignee. 


1.  Rights,  &c. 
how  a&ected 
by  grant  of 
revertton. 


First,  then,  we  are  to  consider  how  the  rights  of  the  several 
parties  stand  affected  by  the  lessor's  granting  over  his  rever- 
sion to  a  stranger. 


1«  As  U6tW€€D 

intee  and 


grai 
fess 


1.  As  between  the  grantee  of  the  reversion  and  the  lessee. 
The  rights  of  the  stranger  to  whom  a  reversion  has  been 
granted  seem  to  have  been  by  no  means  defined  by  com- 
mon law.  It  was  admitted  that  he  would  have  a  right 
to  sue  the  tenant  for  the  rent  which  might  be  reserved,  be- 
cause that  was  incident  to  the  reversion ;  (/)  and  ^t 
covenants  in  law  would  ako  pass  with  the  reversion,  (g)  But, 


(/)  Bro.  Abr.  I>e#/6, 140.  Walk- 
61*8  case,  3  Rep.  22.  b.  Barker  v. 
Damer,  3  Mod.  338.  Glover  v.  Cope, 


4  Mod.  81. 

(g)  Harper  o.  Bnigh,  2  Lev.  S06. 
S.  C.  Sir  T.  Jones,  102. 
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with  respect  to  the  express  covenants  and  condiiians  con- 
tained in  the  lease,  the  prevailing  opinion  appears  to  have 
been  that  the  grantee  of  the  reversion,  being  a  mere 
stranger,  could  not  avail  himself  of  these.  (A)  To  remedy 
this  defect  (which  seems  to  have  been  most  severely  felt  upon 
the  dissolution  of  the  monasteries,  when  the  king  and  his 
grantees  were  the  parties  to  take  advantage  of  the  covenants 
in  the  outstanding  leases,)  the  statute  32  Hen.  YIIL  c.  34,  32  Hen.  vm. 

,         c»  34* 

was  passed,  which,  after  reddng  that  "  Where  [as]  before  that 
time  as  well  temporal  as  ecclesiastical  and  religious  persons 
have  made  sundry  leases,  demises,  and  grants,  to  divers  other 
per8(»s  of  sundry  manors,  lordships,  fermes,  meases,  lands,  te- 
nements, meadows,  pastures,  or  other  hereditaments,  for  term 
of  life  or  lives,  or  for  term  of  years,  by  writing  under  their 
seal  or  seals,  containing  certain  conditions,  covenants,  and 
agreements,  to  be  performed  as  well  on  the  part  and  behalf 
of  the  said  lessees  and  grantees,  their  executors  and  assigns, 
as  on  the  behalf  of  the  said  lessors  and  grantors,  their  heirs 
and  successors :  and  forasmuch  as  by  the  common  law  of 
this  realm  no  stranger  to  any  covenant,  action,  or  condition, 
shall  take  any  advantage  or  benefit  of  the  same  by  any  means 
or  ways  in  the  law,  but  only  such  as  be  parties  or  privies 
thereto,  by  the  reason  whereof  as  well  all  grantees  of  rever- 
sions, as  also  all  grantees  and  patentees  of  the  king  our 
sovereign  lord,  of  sundry  manors,  lordships,  granges,  fermes, 
meases,  lands,  tenements,  meadows,  pastures,  or  other  here* 
ditaments,  late  belonging  to  monasteries  and  other  religious 
and  ecclesiastical  houses  dissolved,  suppressed,  renounced, 
relinquished,  forfeited,  given  up,  or  by  other  means  come 
into  the  hands  and  possession  of  the  king's  majesty  since  the 
4th  day  of  February,  the  seven-and-twentieth  year  of  his 
most  noble  reign,  be  excluded  to  have  any  entry  or  action 
against  the  said  lessees  and  grantees,  their  executors  or 
assigns,  which  the  lessors  before  that  time  might  by  the  law 
have  had  against  the  same  lessees  for  the  breach  of  any  con- 

(i)   Vide  Thursby  v.  Plant,    1      1  Wils.  165.    Isberwood  o.  Old- 
Sannd.  338, 240.  Barker  0.  Damer,      know,  3  M.  &  S.  382. 
3  Mod.  338.    Thrale  v,  Cornwall. 
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dition,  covenant,  or  agreement,  comprised  in  the  indentuKs 
of  their  said  leases,  demises,  and  grants ;" — enacts,  that  as 
well  all  and  every  person  and  persons,  and  bodies  politic, 
their  heirs,  successors,  and  assigns,  which  have  or  shall  have 
any  gift  or  grant  of  our  said  sovereign  lord  by  bis  letters 
patent  of  any  lordships,  manors,  lands,  tenements,  rents, 
parsonages,  tithes,  portions,  or  any  other  hereditaments,  or 
of  any  reversion  or  reversions  of  the  same  which  did  belong 
or  appertain  to  any  of  the  said  monasteries  and  otber 
religious  and  ecclesiastical  houses  dissolved,  suppressed, 
relinquished,  forfeited,  or  by  any  other  means  come  to  the 
king's  hands,  which  at  any  time  theretofore  did  belong  or 
appertain  to  any  other  person  or  persons,  and  after  came  to 
the  hands  of  our  said  sovereign  lord,  as  also  all  otber  persons 
being  grantees  or  assignees  to  or  by  our  said  sovereign  lord 
the  king,  or  to  or  by  any  other  person  or  persons  than  the 
king's  highness,  and  the  heirs,  executors,  successors,  and 
assigns  of  every  of  them,  shall  and  may  have  and  enjoy  Gke 
advantages  against  the  lessees,  their  executors,  administrators, 
and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for 
doing  of  waste,  or  other  forfeiture,  (s)  and  also  shall  and 
may  have  and  enjoy  all  and  every  such  like  and  the  same 
advantage,  benefit,  and  remedies  by  action  only  (or  not 
performing  of  other  conditions,  covenants,  or  agreements, 
contained  and  expressed  in  the  indentures  of  their  said 
leases,  demises,  or  grants,  against  all  and  every  the  said 
lessees  and  farmers,  and  grantees,  their  executors,  admini- 
strators and  assigns,  as  the  said  lessors  or  grantors  themselves, 
or  their  heirs  or  successors,  ought,  should,  or  might  haTe 
had  and  enjoyed  at  any  time  or  times,  in  like  manner 
and  form  as  if  the  reversion  of  such  lands,  tenements,  or 
hereditaments,  had  not  come  to  the  hands  of  our  said 
sovereign  lord. 

This  ttatnte  The  effect  of  this  statute  is,  it  is  said,  to  transfer  to  the 

right  of  the      '  grantee  the  privity  of  contract ;  or  more  correctly  the  rights 
leieor ;  which  the  lessor  had  against  the  lessee  by  reason  of  the  con- 

(i)  J.  e.  Forfeiture  of  the  like  nature.    Co.  lit  315,  b. 
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ditions  and  covenants  running  with  the  knd.  So  that  now 
the  grantee  of  the  reversion  may  take  advantage  of  all  such 
co?enantSy  whether  in  law  or  in  deedi  although  only  the 
lessor  and  his  heirs  be  named  in  the  lease ;  (k)  but  in  order 
to  obtain  this  right  under  the  statute,  he  must  be  in  posses- 
sion of  the  same  estate  as  the  lessor  had  at  the  time  of 
granting  the  lease.  {I) 

Upon  this  statute,  then,  it  is  to  be  observed,  1.  That  it  and  extends 
extends  not  only  to  the  grantees  of  reversions  of  the  crown,  gnntees  of 
but  also  to  those  of  the  subject.  («i)  wveisioiis; 


2.  That  it  affects  only  estates  for  life  and  for  years,  and  2.  to  esutes 
not  estates  in  fee  or  in  tail  (n)  J^^""* 

3.  That  copyholds  come  within  this  statute ;  and  that  conse-  3.  to  copy- 
quently  the  surrenderees  of  the  reversions  of  copyhold  estates  ' 
may  take  advantage  of  covenants  runmng  with  the  land,  (o) 

4.  The  grantee  of  part  of  the  reversion  is  entitled  under  4.  to  the 
the  statute  to  his  remedy  upon  the  covenants  in  the  original  pli^^^^e 
lease.  Therefore,  where  A.  made  a  lease  for  years  to  B.,  who  re^^^ion ; 
entered,  and  A.  afterwards  devised  the  reversion  to  C./or  life, 

and  upon  A.'a  death  C«  granted  it  to  D.  (or  forty  yecurs,  if  C. 
should  so  long  live,  it  was  holden  that  D.  might  maintain 
covenant  against  the  lessee  or  his  representatives,  (p) 

If  a  lease  be  made  for  twenty-one  years,  and  an  underlease 
granted,  reserving  ten  days  rendering  rent,  and  a  grant  be 
afterwards  made  by  the  lessee  of  the  premises,  and  of  the  rent 


(i)  Anon.  Moore,  159.  Kitchen 
C.Buckley,  1  Lev.  109.  Thursbyt^. 
Plant,  1  Saund.  237,  et  vide  Earl  of 
Portmore  9.  Bimn,  1  B.  &  C.  694. 

(0  Whitton  V.  Peacock,  2  Bing. 
41 1.  N.  S.  ei  vkfe  Webb  v.  Russel,  3 
T.  R.  393. 

(m)  Co.  lit  215.  a. 

(a)  Ibid,  Matures  o.  Westwood, 
Cro.  Elis.  617. 


(o)  Glover  0.  Cope,  3  Lev.  327. 
S.  C.  Skin.  305.  1  Salk.  185. 
Cartb.  205.  1  Show.  284.  4  Mod. 
80.  cofi/rd,  Swinnerton  o.  Miller, 
Hob.  177.  Brasier  v,  Beale,  Yelv. 
222.  S.  C.  Cro.  Jac.  305.  Piatt  v. 
Plommer,  Cro  Car.  24.  Whitton 
0.  Peacock,  3  M.  &  K.  325. 

(p;  Attoe  0.  Hemmings,  2  Bulstr. 
.281. 
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reserved  to  another  for  a  term  corresponding  with  the  under- 
lease,  this  will  be  a  grant  of  part  of  the  reversion,  and  entitle 
the  grantee  to  maintain  an  action  on  the  covenants,  {q) 

5.  to  the  5*  And  it  is  now  clearly  settled  that  the  assignee  of  the 
reveiSon  0?*  reversion  otpari  of  the  demised  premises  may  maintain  co- 
ptrt  of  the         venant  against  the  lessee,  (r) 

premises; 

6.  to  sach  per-  6«  The  statute  extends  to  such  persons  only  as  claim 
dSm^under  wder  the  lessor,  and  not  to  such  as  come  in  by  title  pani- 
the  lessor;         mount ;  as  the  lord  who  enters  for  a  forfeiture :  («)  or  parties 

claiming  through  the  lessor  under  a  different  estate.  (/) 

7.  to  such  CO..  7.  But  the  grantee  of  a  reversion  can  take  advantage  of 
M  nin*w?^^^  such  Covenants  only  as  run  with  the  land,  and  not  of  any 
land.  collateral  covenants,  (ti) 

Where,  therefore,  the  mortgagor  and  mortgagee  of  a 
term  made  an  Sunder  lease,  in  which  the  tenant  covenanted 
for  rent,  repairs,  &c.,  with  the  mortgagor  and  his  assigns 
only,  it  was  held  that  the  assignee  of  the  mortgagee  could 
not  maintain  an  action  for  the  breach  of  these  covenants, 
because  they  were  collateral  covenants,  being  made  with 
the  mortgagor,  who  was  in  fact  a  mere  stranger  in  point  of 
law ;  the  term  being  vested  by  the  mortgage  in  the  mort* 
gagee ;  (v)  but  an  action  might  be  maintained  against  the 
tenant  in  the  name  of  the  mortgagor  or  his  personal  repre* 
sentatives,  the  covenant  being  in  gross,  (to) 

Where  a  term  of  years  was  granted  to  A.  by  way  of 
mortgage  for  securing  a  sum  of  money ;  and  the  mortgagor 

iq)  Burton  o.  Barclay,  7  Bing.  (i)  Vide  Wbitton  v.  Peacock, 
745.  wqnxL 


(r)  Twynam  9.  Pickard^  2  Barn.  («)  Matnres  o.  Westwood,  nyre. 

&. Aid.  106.  And  see  Sherewood  V.  Brett   0.   Cttmberland,  Cro.  Jac 

Nonnes,  1  Leon.  250.     Kitchen  o.  522.    Ashurat  o.  Mingay,  2  Show. 

Bockly,  I  Ley.  109.    S.  C.  1  Sid.  133.    S.  C.  Sir  T.  Jones,  144. 

157.    Sir  T.  Raym.  80.  (9)  Webb  v.  Russel,  3  T.  R.  393. 

{s)  Ck>.  Lit.  215.  b.    Chaworth  (w)  Stokes  9.  Basset 
V,  Fhill]|»,  Moore,  876,  cited  siqrra. 
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coTenanted  with  A^  bis  executors,  ajid  assigns,  to  pay  the 
money  at  a  certain  day ;  after  which  A.  died,  having  ap- 
pointed B*  his  executor,  to  whom  he  bequeathed  the  sum 
secured,  it  was  holden  that  the  covenant  to  A.  was  merely 
personal,  and  that  B.  could  not  sue  upon  it  as  assignee, 
although  he  might  in  his  character  of  executor,  {x) 

Where  A.  being  seised  in  fee  of  a  mill,  and  also  of 
certain  lands,  made  a  lease  of  the  lands,  the  lessee  paying 
to  A,  bis  heirs,  and  assigns,  certain  rents,  and  doing  certain 
services,  and  also  suit  to  the  mill  of  A.,  his  heirs,  and  assigns, 
by  grinding  there  aU  such  corn  as  should  grow  upon  the 
demised  premises ;  and  A.  afterwards  denused  the  mill  and 
the  reversion  of  the  demised  premises  to  B. :  the  Court  of 
King's  Bench  held  that  the  reservation  of  the  suit  to  the 
mill  was  in  the  nature  of  a  rent,  and  a  covenant  to  render  it 
resulted  from  the  reddendum,  which  was  a  covenant  running 
with  the  land  so  long  as  both  mill  and  land  were  vested  in 
the  same  person,  and  consequently  that  B.  might  sue  upon 
it  as  assignee  of  A.  (y) 


A  question,  bearing  some  analogy  to  this  case,  lately  arose 
upon  a  covenant  (very  frequently  inserted  in  the  leases 
granted  by  the  great  London  brewers  of  those  public 
houses  of  which  they  are  the  landlords)  requiring  the  lessee 
and  his  assigns  to  buy  all  beer,  to  be  consumed  upon  the 
premises  demised,  of  the  lessor,  his  successors,  and  assigns. 
The  plaintiffi  proved  that  they  had  succeeded  to  the  busi- 
ness, and  were  the  assignees  of  the  reversion  of  the  original 
lessor,  and  that  the  defendant  was  the  assignee  of  a  lease  con- 
taming  such  a  covenant ;  and  thereupon  a  verdict  was  taken 
for  the  plaintiffs,  subject  to  a  special  case.  On  argument,  it 
appeared  that  the  trade  of  the  brewers  had  been  removed  to  a 
distanceof  two  miles ;  and  it  was,  therefore,  held  that  the  trade 
of  the  lessors  had  determined,  and  that  their  assignees  could 

{M)  Canham  v.  Rust,  8  Tannt  337. 
(y)  Vyvyan  v,  Arthur,  1  B.  &  C.  410. 


rent. 
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not  take  advantage  of  the  breach  of  covenant ;  («)  but  whether 
the  covenant  would  have  run  with  the  land,  was  left  unde- 
cided, (a) 

Assignee  of  8.  The  statute  does  not  extend  to  the  assignee  of  a  rent 

issuing  out  of  the  land.  Thus,  if  tenant  in  fee  grant  a  charge 
out  of  lands,  and  covenant  to  pay  it  without  deduction  for 
himself  and  his  heirs,  covenant  may  be  maintained  against 
the  grantor  and  his  heirs,  but  not  against  his  assignee ;  for  it 
is  a  mere  personal  covenant^  and  cannot  run  with  the  land.  (6) 

It  is  true  that  in  the  case  referred  to,  Lord  HoU  went  on  to 
say  ''  I  make  no  doubt  but  that  the  assignee  of  the  rent  shall 
have  covenant  against  the  grantor,  because  it  is  a  covenant 
annexed  to  the  thing  granted ;"  but  Lord  Ellenborough,  in 
the  case  next  cited,  says,  "  I  am  inclined  to  think  that  the 
language  of  Lord  HoU,  as  to  the  right  of  the  assignee  of  the 
rent  to  have  covenant,  was  extra  judicial ;  and  putting  aside 
that  dictum,  I  do  not  find  any  authority  to  warrant  the  por- 
tion that  this  covenant  runs  with  the  rent"  (c) 

And  where  J.  B.  being  seised  in  fee,  conveyed  lands  to  the 
use  that  J.  B.,  his  heirs  and  assigns,  might  have,  and  take  to 
his  use  a  rent  certain  to  be  issuing  out  of  the  premises,  and  sub- 
ject to  the  said  rent  to  the  use  of  the  defendant,  his  heirs  and 
assigns ;  and  defendant  covenanted  with  J.  B.,  his  heirs  and  as- 
signs, to  pay  to  him  his  heirs  and  assigns  the  said  rent,  and  to 
build  within  one  year  one  or  more  messuages  on  the  prenuses, 
for  better  securing  the  said  rent ;  and  J.  B.  within  one  year 
demised  the  said  rent  to  plaintiffs  for  1,000  years :  it  was  held, 
that  covenant  would  not  lie  for  the  plaintiffs  for  non-payment 

(f )  Doe  dem.  Calvert  v,  Beid,  Cooper  v.  TwibiU,  ibid.    Holoomb 

Cor.  Lord  Tenterden  and  S.  J.  v,  Hewson,  2  Campb.  391.  Hartley 

Sittinga  before  Michaelmas  Term,  r.  Pehall,  Peake's  N.  P.  C.  131. 

1828.    It  had  been  before  questbn-  (a)  10  B.  &  C.  849. 

ed  whether  such  a  covenant  will  (b)  Per  Holt,  C.  J.,  Brewster  r. 

bind  the  assignee  of  the  lease ;  see  Kedgill,  Ld.  Raymond,  317. 

Jones   V.   Edney,  3   Camb.  284.  (c)  Milne8V.BFanch»5M.&S.4l7. 
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otthe  rent,  or  for  not  building  the  messuages,  for  the  cove- 
nant was  personal,  {d) 

The  grantee  or  assignee  of  the  reversion  can  only  sue  for 
8  breach  of  covenant,  happening  after  the  grant  or  assign- 
ment to  him ;  {e)  but  if  the  covenant  is  broken  before  the 
assignment,  and  continues  so  afterwards,  he  may  then  sue  for 
ihe  original  breach.  (/)  And  if  a  breach  happen  in  the 
time  of  the  grantee,  and  then  he  assign  the  reversion  over, 
be  may  bring  covenant  against  the  lessee  for  the  breach  so 
happening  in  his  time,  notwithstanding  he  has  parted  with 
the  estate;  (^)  and  the  lessor  may  maintain  an  action  against 
the  assignee  of  the  lease  on  the  covenant  running  with  the 
hmd  for  a  breach  of  covenant  during  the  period  of  possession 
by  such  assignee,  although  the  action  is  not  conimenced 
mitil  after  he  has  assigned  over.  (A) 

The  statute  S2  Hen.VIII.  c.  34,  which  gives  to  the  grantee  Rjghu  of  the 

or  assignee  of  the  reversion  a  remedy  for  breach  of  covenant  iS^ew^under 

against  the  lessee  and  his  representatives,  imparts  a  reciprocal  the  statute, 
benefit,  and  gives  a  right  of  action  to  the  lessee  and  his 
representatives  against  the  grantee  of  the  reversion. 

For  by  the  second  section  of  that  statute  it  is  provided 
"That  all  farmers,  lessees,  and  grantees  of  lordships,  manors, 
lands,  tenements,  rents,  parsonages,  tithes,  portions,  or  any 
other  hereditaments  for  term  of  years,  life  or  lives,  their 
executors,  administrators,  and  assigns,  shall  and  may  have 
like  action,  advantage,  and  remedy,  against  all  and  every 
person  and  persons,  and  bodies  politic,  their  heirs,  succes- 
sors, and  assigns,  which  have  or  shall  have  any  gift  or  grant 

(<0  Mibies  o.  Branch,  5  M.  &  S.  C^)  Midgley  r.  Lovelace^  Garth; 

411.    Cook  9.   Earl  of  Arundel,  289.    S.  C.  Holt,  74.    12  Mod.  45. 

HanL  87.  (*)  Harley  v.  Kin^jr,  2  C,  M.  & 

(e)  Lewes  v.   Ridge,  Cro.  Eliz.  R.  18.    And  see  Onslow  v,  Corrie, 

663.  2  Madd.  343.    Philpot  V.  Hoare,  2 

(/)  Mascal's  caae,  Moore,  242.  Atk.  249.    Amb.  480.    Treackle  v. 

Com.  Dig.  Cm>eumt  (B.  3.)  Cde,  1  Vem.  165. 
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of  the  King,  or  of  any  other  person  or  persons  of  the 
reversion  of  the  same  manors,  lands,  tenements^  and  other 
hereditaments,  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition, covenant,  or  agreement  contained  and  expressed  in 
the  indentures  of  their  lease  and  leases,  as  the  same  lessees 
or  any  of  them  might  and  should  have  had  against  the  said 
lessors  and  grantors,  their  heirs  and  successors,  all  benefits 
and  advantages  of  recoveries  in  value  by  reason  'of  any 
warranty  in  deed  or  in  law  by  voucher  or  otherwise  only 
excepted." 

So  that  the  remedy  is  mutual ;  and  where  the  act  extends 
to  give  the  grantee  of  the  reversion  a  right  of  action  against 
the  lessee,  there  also  it  extends  to  give  the  lessee  a  right  of 
action  against  the  grantee  of  the  reversion,  (i) 

3.  As  between  the  lessor  and  lessee. 
The  lessor  can-       Since  the  Statute  transfers  to  the  grantee  of  the  reversion 

not  sue  after  .  ''  ^       . 

the  grant,  the  right  to  take  advantage  of  the  conditions  and  covenants 
•uhsequent  to  running  with  the  land,  it  seems  clear  that  the  lessor  cannot, 
the  grant.         ^f^^  ^le  has  parted  with  the  reversion,  bring  an  action  for 

any  breach  of  such  covenant  which  has  taken  place  subse- 
quently to  the  grant:  for  then  the  tenant  would  be  liable 
to  two  actions,  or  the  lessor  might,  after  the  grant,  release 
except  upon      the  covenant  to  the  lessee.  (Jc)    But  as  the  statute  affects 
▼enanu.  such  Covenants  only  as  run  with  the  land,  it  follows  that 

upon  collateral  covenants  the  rights  of  the  parties  remain  in 
statu  quo. 

IL  Riffbto,  &c.       II.  We  are  to  consider  hew  the  riirhts  of  the  several 

how  affected  by  .  ^ 

aasiniment  of     parties  Stand  affected  by  the  assignment  of  the  lessee  to  a 

theleaee's  . 

estate.  Stranger. 

1^  behvwn        1 .  As  between  the  lessor  and  assignee. 


kasor  and 
Msignee. 


(t)  Anon.  Moore,  169.  1  Sawid.  241.  6.  n.  (6). 

(*)  Beely  r.  Purry,  3  Lev.  154. 
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Immediately  upon  the  assignmenty  the  lessor  acquires  a 
right  against  the  assignee  by  reason  of  the  privity  of  estate ; 
and  may  enforce  against  him  all  the  covenants  in  law,  and 
those  in  deed  which  run  with  the  land.  (/)  And  the  lessor 
may  at  the  same  time  sue  the  lessee  upon  his  express  cove- 
nant, and  the  assignee  in  respect  of  the  privity  of  estate : 
bat  then  he  will  be  permitted  to  take  out  execution  against 
one  only.  (01) 

The  assignee  cannot  be  charged  for  a  breach  of  the  cove- 
nant happening  previously  to  the  assignment  to  him.  As 
where  the  lessee  covenanted  for  himself  and  his  assigns  to 
rebuild  and  finish  a  house  upon  the  land  demised  within  a 
certain  time,  and  after  that  time  had  expired  assigned  the 
lease,  it  was  holden  that  this  covenant  could  not  bind  the 
assignee,  because  it  was  broken  before  the  assignment; — 
though  it  would  have  been  otherwise  if  the  lessee  had  assigned 
before  the  time  had  expired,  (n) 

But,  immediately  upon  the  assignment  being  made,  the 
assignee  becomes  liable,  even  before  his  entry  upon  the 
premises,  (o) 


In  one  case  a  distinction  was  set  up  between  a  common 
assignment,  and  an  assignment  by  way  of  mortgage:  and 
the  Court  of  King's  Bench  held  that  a  mortgagee  of  a  term 
could  not  be  sued  as  assignee^  upon  the  mortgagor's  cove- 
nants, unless  he  actually  entered  into  the  premises,  {p)  But 
this  case,  which  seems  always  to  have  excited  the  disappro- 
bation of  the  profession,  {q)  has  at  length  been  formally  over- 


(J)  Webb  r.  Russell,  3  T.  R.  393. 

(m)  Brett  v.  Cumberland,  Cro. 
Jac.  523. 

(»)  Grescotr.  Green,  1  Salk.  199. 
S.  P.  Churchwardens  of  St.  Sa- 
vioar's  V.  Smith,  Burr.  1271.  S.  C. 
BL  Rep.  351. 

(o)  Walker  r.  Reeves,  Dougl. 
461.  n.  See  Cook  9.  Harris,  Ld. 
Rayiii.367. 


{p)  Eaton  V.  Jaques,  Dougl.  455. 
contrh,  Anon.  2  Fveem.  253. 
Sparkes  t?.  Smith,  2  Vem.  275. 
Pilkington  t?.  Shaller,  ibid.  374. 
Lucas  V,  Comerford,  1  Yes.  jun. 
236.   S.  C.  3  Bro.  Ch.  Rep.  166. 

(9)  Vide  Westerdell  v.  Dale,  7 
T.  R.  312.  Stone  v.  Evans,  cited 
7  ISast.  341. 
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ruled ;  and  it  is  now  settled  that  a  mortgagee  stands  in  the 
same  situation  as  any  other  assignee,  and  as  such  is  liable  to 
the  covenants  in  the  mortgagor's  lease,  even  though  he  nevei 
enter  upon  the  premises,  (r) 

The  assignee  being  liable  upon  the  covenants  merely  in 
respect  of  the  privity  of  estate,  and  no  privity  of  contract 
existing  between  him  aad  the  original  lessor,  it  follows  that 
his  liability  to  the  lessor,  can  only  last  so  long  as  he  remains 
possessed  of  the  estate.  As  soon  as  he  assigns  the  u>hok  of 
it  over,  the  privity  is  destroyed,  and  his  liability  ended^ 
though  the  assignment  be  made  without  notice  to  the 
lessor,  («)  and  although  the  lease  contain  a  covenant  that 
the  lessee,  his  executors,  administrators,  or  assigns,  will  not 
assign  without  consent  it)  Nor  will  an  assignment  to  a  mere 
pauper  be  deemed  fraudulent :  the  lessor  still  retaining  his 
right  of  action  against  the  lessee  upon  the  privity  of  con- 
tract, (ti)  And  so  an  assignment  to  a  feme  covert  will  dis- 
charge the  assignee,  (v)  And  it  has  been  decided  that  the 
assignee  of  a  term,  declared  against  as  such,  is  not  liable  to 
the  lessor  after  he  has  assigned  over,  though  it  be  shewn 
that  the  lessor  was  a  party  executing  the  assignment,  and 
thereby  agreed  that  the  term,  which  was  determinable  at  his 
option,  should  be  absolute,  {w) 

To  what  extent  an  assignee  may  be  liable  who  takes 
an  assignment,  subject  to  the  rent  and  covenants,  but  does 


(r)  Williams  v.  Boaanquet,  1 
Brod.  &  Bing.  238^  et  vide  Burton  v. 
Barclay,  7  Bing.  745. 

W  Rtcher  r.  Tovey,  1  Show. 
340.  S.  C.  4  Mod.  71.  1  Salk.  81. 
2  Ventr.  234.  3  Lev.  295.  Carth. 
177.  Holt,  73.  12  Mod.  23.  Boul- 
ton  9.  Canon,  1  Freem.  336.  City 
of  London  v.  Richmond,  2  Vern. 
421.  Buckland  t?.  Hall,  8  Yea.  95. 
Staines  v.  Morris,  1  Ve8.&  Bea.  1 1. 

(0  Panl  V.  Nurse,  8  B.  &  C.  486. 
2  Man.  &  Ryl.  525. 


(«)  Valiant  v.  Dodemede,  S  AtL 
546.  Le  Kenx  v.  Naah,  Str.  1231. 
Huddle  9.  Hawkaby,  dted  tM. 
Tkylor  o.  Shum,  1  Boa.  &  Pol.  21. 

(9)  Bamfather  o.  Jordan,  Dongl 
452.  "  For  a  feme  covert  is  of  c^ 
pacity  to  purchase  of  others,  with- 
out the  consent  of  her  husband: 
and  though  he  may  disagree  and 
divest  the  estate ;  yet,  if  he  neither 
agree  nor  disagree,  the  purchase 
is  good.''  Co.  Lit.  3.  a. 
(w)  Chancellor  F.  Poole,I>ougl.764. 
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not  enter  into  an  express  covenant  to  pay  the  rent  or  per« 
fonn  the  covenants,  has  lately  been  much  discussed  in  the 

Courts. 

Where  a  lessee  by  deed-poU  assigned  to  A.  his  interest  in 
the  demised  premises,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants  contained  in  the  lease; 
and  the  assignee  took  possession,  and  before  the  expiration 
of  the  term  assigned  to  a  third  person ;  and  the  lessor 
sued  the  lessee  for  breaches  of  covenant,  committed  during 
the  time  the  Jirsi  assignee  continued  assignee  of  the  pre- 
mises, and  recovered  damages  against  the  lessee;  it  was 
held  that  the  lessee  might  maintain  an  action  on  the  case 
founded  in  tort  against  A.,  for  having  neglected  to  perform 
the  covenants  during  the  time  he  continued  assignee,  whereby 
the  lessee  sustained  damage;  and  the  judges  seemed  to  be  of 
opinion,  that  under  such  drcumstances,  assumpsit  would  lie 
as  well  as  case,  (a?)  but  not  covenant;  the  assignment  being  by 
deed-pole  executed  by  the  lessor  only ;  which  certainly  seemed 
to  raise  the  inference  that  if  the  assignment  had  been  by  in- 
denture executed  by  both  parties,  an  action  of  covenant  was 
maintainable. 

In  Steward  ▼•  Wooheridgey{y)  the  assignment  was  by 
indenture  executed  by  both  parties,  and  was  made  subject 
to  rent  and  covenants,  but  without  any  express  covenant  on 
the  part  of  the  assignee  to  pay  the  rent,  or  perform  the 
covenants;  the  lessee  was  called  on  to  pay  the  rent  after 
the  assignee  had  assigned  over,  and  the  lessee  then  brought 
an  action  of  covenant  against  the  assignee ;  the  Court  of 
Common  Pleas  held,  on  the  authority  of  Burnett  v.  Lynch^ 
that  the  word  "  subject,  &c.,"  created  an  express  covenant, 
and  rendered  the  assignee  liable  to  the  lessee  during  the  con- 
tinuance of  the  term.  From  this  decision  there  was  an 
appeal  to  the  Court  of  Exchequer  Chamber,  which  reversed 

{*)  Burnett  o.  Lynch,  5  B.  &  G.  (y)  9  Bingh.  60.    2  Moo.  &  Sc. 

589.  76. 
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the  judgment,  on  the  ground  that  the  words,  "  subject,  &c,* 
were  of  qualification  and  not  of  contract,  {z) 

In  order  to  discharge  the  assignee  of  his  liability  to  the 
lessor  in  respect  of  the  rent,  it  is  necessary  that  he  assign 
all  his  estate ;  otherwise  he  will  be  liable  pro  iatUOf  the 
covenant  running  with  the  land  being  divisible.  And  in 
like  manner,  though  only  part  be  assigned,  the  assignee  is 
chargeable  pro  tanio  ;  and  if  the  assignee  assign  part,  his 
assignee  is  chargeable  pro  tanto.  (a) 

Though  eviction  out  of  part  of  the  estate  will  discharge 
the  lessee  from  the  payment  of  rent,  yet  the  case  is  different 
with  an  assignee  :  for  as  he  is  only  liable  upon  his  real  con- 
tract in  respect  of  the  land,  and  not  on  his  personal  con- 
tract, he  will  be  liable  for  a  part  of  the  rent ;  and  eviction 
out  of  part  will  only  discharge  him  pro  tanto.  (fi) 

On  the  other  hand  the  assignee  of  the  lessee,  and  his  as- 
signee ad  infinitum,  whether  by  law  or  in  deed,  may  take  ad- 
vantage of  the  covenants,  which  run  with  the  land,  against 
the  lessor.  And  so  of  the  assignee  otpart  of  the  premises,  (c) 

Where  A.,  lessee  of  J.  S.,  assigned  his  term  in  part  of  the 
premises  to  B.,  and  covenanted  with  B.  for  quiet  enjoyment, 
and  B.  assigned  over  the  premises  to  C. ;  and  J.  S.  entered 
upon  C.,for  a  forfeiture  by  breach  of  covenant  in  A.  previously 
to  the  assignment  to  B. ;  the  Court  of  King's  Bench  held  that 
C.  might  sue  A.  upon  the  covenant  for  quiet  enjoyment,  by 
reason  of  the  privity  of  estate  existing  between  him  and  A.  (</) 

(z)  Wolveridge  v.  Steward,  3  4,  5,  &  7th  Resolutions.  Chapimn 

Moo.&Sc.56l.  2  Cr.  &  Mees.  645.  v.  Dalton,  Plowd.  284.  <i,    Hyde 

(a)  Congbam  v.  King,  Cro.  Car.  v.  Dean  and  Chapter  of  Windsor, 

221.    S.  C.  (Conan  v.  Kemise,)  Sir  Cro.  Eliz  467,  553.  Palmer©.  Ed- 

W.  Jones,  246.  wards,  DougL  187.  n. 

(6)    Stevenson    v.    Lambard,  2  (d)  Campbell  v.  Lewis,  3  B.  &  A. 

East,  576.  392. 

(c)  Spencer*8  case,  5  Rep.  17.  b. 
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The  assignee!  however,  will  only  have  a  right  to  take 
advantage  of  a  breach  of  covenant  in  his  time ;  and  there- 
fore covenant  does  not  in  general  lie  by  the  assignee  for  a 
breach  committed  before  the  assignment,  unless  such  breach 
be  still  continued,  (e) 


i.  As  between  the  lessor  and  lessee. 

The  lessor  and  lessee,  we  have  seen,  are  bound  to  one 
another  in  respect  of  the  covenants  in  law,  and  the  duties 
prescribed  by  law  as  incident  to  the  relation  of  landlord 
and  tenant  hjpriviiy  qfesiiUe;  and  in  respect  of  conditions 
and  covenants  in  deed,  by  privity  of  contract*  Now  the 
privity  of  estate  exists  no  longer  than  the  relation  of  land- 
krd  and  tenant ;  and,  therefore,  if  the  lessee  part  with  hb 
estate  to  a  stranger  with  the  concurrence  of  his  lessor,  the 
privity  of  estate  is  destroyed,  and  his  liability  thereupon 
ceases.  (/)  But  it  is  not  competent  to  him  to  put  an  end  to 
the  privity  of  estate  without  his  landlord's  assent;  and, 
therefore,  in  order  to  discharge  the  lessee,  it  is  necessary 
that  the  lessor  testify  his  assent  to  the  assignment  either 
expressly,  or  impliedly,  as  by  receiving  rent  from  the  as- 
signee, or  recognizing  him  as  his  tenant  by  some  other 
act.(^) 


2.  As  between 
lessor  and 
lessee. 


But  it  is  otherwise  in  respect  of  the  lessee's  liability  upon 
the  privity  of  contract.  For  when  he  has  entered  into  an 
express  agreement,  he  is  so  completely  bound  thereby,  that 
no  assignment,  either  of  part  or  the  whole  of  the  estate,  can 
exonerate  him,  even  though  the  lessor  assent  to  the  assign, 
ment,  and  receive  rent  of  the  assignee.  (A) 


(e)  Com.  Dig.  Coveiumt  (B.  3.) 
(/)  Walker's  case,  3  Rep.  24.  6. 
March  V.  Brace,  2  Bulstr.  151.  S.C. 
Cro.  Jac.  334.  Brett  t?.  Cumber- 
land, Cro.  Jac.  523.  Anon.  1  Sid. 
447.  Thursby  v.  Plant,  1  Saund. 
240.  n.  (5).  Aahurst  v.  Mingay, 
Show.  134. 


(g)  Ibid,  Wadham  v,  Marlow,  S 
East,  316.  n.  Auriol  v.  Mills,  4 
T.  R.  98. 

(h)  Rushden's  case.  Dyer,  4.  b. 
Broom  v.  Hore,  Cro.  Eliz.  633.  Ma- 
tures V,  Westwood,  ibid,  6 1 7*  Ards 
v.Watkin,  ibid.  637.  Bamardv  God- 
call,Cro.  Jac.  308.  Brett  r.  Cumber- 
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As  the  lessee's  assignment  by  his  oum  act  will  not  release 
him  from  his  express  covenants,  so  neither  will  an  assignment, 
by  act  of  law. 

Therefore,  if  the  lessee's  estate  be  assigned  by  act  of  par- 
liament, he  will  not  be  discharged  from  his  express  covenants, 
unless  the  act  be  express  to  that  purpose,  (s) 

So,  if  the  lease  be  taken  from  him  under  an  execution,  he 
still  remains  liable  upon  his  express  covenants,  {t) 

So,  it  seems,  a  felon  convict  is  liable  upon  an  express 
covenant,  notwithstanding  his  i^ttainder  and  the  forfdture  of 
his  property.  (/) 

And  an  insolvent  debtor  was  formerly  liable  upon  his 
express  covenants  for  a  breach  subsequent  to  his  discharge, 
provided  no  release  was  given  by  the  particular  statute  under 
which  he  was  discharged,  (m) 

Put  by  the  statutes  of  the  5  Geo.  IV.  c.  61,  and  7  Geo. 
lY.  c*  56,  it  is  enacted,  that  in  all  cases  in  which  any  pri- 
soner petitioning  the  Court,  shall  be  entitled  to  any  lease, 
or  agreement  for  a  lease,  and  his  assignee  shall  accept  the 
same  and  the  benefit  thereof,  as  part  of  such  prisoner's 
estate  and  effects,  the  prisoner  shall  not  be,  or  be  deemed 
to  be,  liable  to  pay  any  subsequent  rent  to  which  his 
or  her  discharge,  adjudicated  according  to  the  act,  would 
not  apply,  nor  be  in  any  manner  sued  after  such  accept- 
ance in  respect  or  by  reason  of  any  subsequent    non-ob- 

land^iM.  522.    Bachelour  v.  Gage,  drewB,40.  S.  C.  cited  1 T.  R.  92. 
Cro.  Car.  188.  Norton  v.  Ackl^e,         (it)  Vide  Anriol  v.  Mills,  4  T<  K> 

ibid,  580    Ashurst  v,  Min^i^ay,  2  99- 

Show.  134.     Parker  v.  Webb,   3         (2)  Banester  v.  TrusseU,  2  And. 

3alk.  6.     Wadham  v.  Marlow^  8  38.    S.  C.  Cro.  £liz.  516.    Owen, 

East,  314.  n.    Buckland  v.  Hall,  8  69.    And  see  1  H.  Bl.  441. 
Ves.  95.    Staines  r.  Morris,  1  Ve^         (m)  Cotterel  o.   Hooke,  Dongl 

fi  Bea.  11.  97.    Aylet  o.  James,  cited  1  H.  Bl 

(i)  Hornby  v.  Houlditcb,  Ai\-  441. 
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servance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  therein  contained  :  provided,  that  in  all  such 
cases  as  aforesaid,  it  shall  be  lawful  for  the  lessor  or  person 
agreeing  to  make  such  lease,  his  heirs,  executors,  adminis- 
trators, or  assigns,  if  the  assignees  shall  decline,  upon 
being  required  so  to  do,  to  determine  whether  they  will  or 
will  not  accept  such  lease  or  agreement  for  a  lease,  to  apply 
to  the  Court,  praying  that  they  may  either  so  accept  the  same, 
or  deliver  up  the  lease  or  agreement  for  a  lease,  and  the 
possession  of  the  premises  demised  or  intended  to  be  demised ; 
and  the  Court,  or  commissioner,  shall  thereupon  make  such 
order  as  in  all  the  circumstances  of  the  case  shall  seem  meet 
and  just,  and  such  order  shall  be  binding  on  all  parties. 

It  has  been  decided,  that  the  assignment  to  the  provisional 
assignee,  (in  case  no  fraud  has  been  committed)  passes  such 
property  only  as  the  insolvent  possessed  at  the  date  of  the 
assignment.  (») 

By  the  assignment,  the  property  vests  in  the  provisional 
assignee  so  as  to  prevent  the  insolvent  from  maintaining 
ejectment  against  his  tenant,  although  the  assignee  has  not 
entered  or  done  any  other  act  shewing  his  acceptance  of  his 
lease ;  (o)  and  if  the  insolvent  dies  after  the  assignment  to  the 
provisional  assignee,  and  prior  to  the  assignment  to  the 
assignees  in  chief,  the  latter  will  nevertheless,  under  the  as* 
signment  from  the  provisional  assignee,  take  all  the  property 
assigned  to  such  provisional  assignee,  {p) 

The  proviuonal  assignee  has  no  option,  but  must  be  con- 
sidered to  have  accepted  the  property  assigned  to  him  by 
the  insolvent.  (9) 

But  the  ultimate  assignees  have  an  option  whether  they  will 
take  the  estate  or  not,  and  have  a  right  to  a  reasonable  time  to 

(n)  Sims  o.   Simpson,   1   Bing.  Car.  &  P.  sgSL 
N.  C.  307.  1  Scott,  177.  ip)  Willes  and  another  0.  Elliott, 

(o)  Doedem.  Palmer  v.  Andrews,  4  Bing.  392. 
i  Bing.  348.     12  Moore,  601.    )»        (9)  Crofts  v.  Pick,  1  Bing.  354. 
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decide  on  it  (r)    If  they  refuse  to  accept,  the  lessee  remains 
liable  until  the  lessor  applies  as  directed  by  the  acts. 

With  respect  to  a  bankrupt  also,  it  seems  to  haye  been 
fully  settled,  that  the  bankrupt  would  have  been  liable  upon 
his  express  covenants,  notwithstanding  the  assignment  to  hii 
assignees,  and  their  acceptance  of  the  lease,  {s)  But  now  by 
statute  6  Geo.  IV.  c.  16,  sec.  75,  as  has  been  already  stated,  (0 
if  the  assignees  accept  the  lease  he  is  altogether  discharged ; 
or  if  they  decline  so  to  do  he  shall  not  be  liable,  in  case  he  de- 
liver up  the  lease  to  the  lessor  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  have  declined. 

The  observations  before  made  will  explain  the  rights  and 
liabilities  mutually  subsisting  between  the  grantee  of  the  re- 
version and  the  assignee  of  the  lease. 


No  privity  Between  the  lessor  and  an  under-tenant  of  the  original 

lessor  and  un-  lessee  there  is  neither  privity  of  estate  nor  privity  of  con- 
der-tenant.  ix^d :  go  that  as  between  these  parties  no  advantage  can  be 
taken  of  the  covenants,  either  in  law  or  in  deed,  contained 
in  the  original  lease.  The  lessor,  therefore,  cannot  sue  the 
under-tenant  upon  the  lessee's  covenant  to  pay  rent.(B) 
And  where  there  was  a  lease  of  tithes,  with  a  covenant  by 
the  lessee  for  himself  and  his  assigns,  that  he  would  not  take 
the  tithe  in  kind,  but  accept  a  reasonable  composition  not 
exceeding  Ss.  6d.  per  acre,  it  was  holden  that  an  under- 
lessee  was  not  bound  by  this  covenant,  (v) 

To  whom  the         We  Come  next  to  consider  how  the  rights  of  the  parties 
Bcend  upon  the  Stand  affected  by  the  death,  I.  of  the  lessor,  II.  of  the  lessee. 

lessor's  death. 


(r)  lindsay  o.  Limbert,  2  C.  & 
P.  626.  12  Moore«  205.  Topham 
V,  Oent,  6  Bing.  513.  4  Moore  & 
P.  264. 

{8)  Auriol  V.  Mills,  1  H.  Bl.  433. 
affirmed  on  error,  4  T.  R.  94.  See 
also  Mayor  v.  Steward,  Burr.  2439. 
Wadham  v.  Marlow,  8  East,  314. 
n.  (c).    Fletcher  v.  Bathurst,  7  Vin. 


Abr.7l*  Cantrel  O.Graham,  Bameiy 
69.  Ludford  v.  Barber,  1 T.  R.  86. 
Banister  v,  Scott,  6  T.  R.  489. 

(0  Siqfra. 

(«)  Holford  V.  Hatch,  Dougl 
183.  Vide  Goddard  t?.  Keate,  1 
Vem.  87.  Webber  o.  Smith,  2 
Vern.  103. 

(e)  Brewer  r.  Hill»  Anatr.  413. 
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1.  1.  When  the  lessee  has  broken  a   covenant  in  the  The  executor. 
kisor*s  lifetime,  and  then  the  lessor  dies,  the  only  person 

who  can  sue  for  the  breach  of  covenant  is  the  lessor's  exe- 
cutor or  admuiistratory  who  will  be  able  to  bring  his  action 
for  such  breach  of  covenant  in  his  testator's  lifetime  for 
damage  done  to  the  real  estate,  without  shewing  that  such 
damage  created  also  a  damage  to  the  personal  estate,  as 
for  breach  of  covenant,  not  to  fell,  stub  up,  lop,  or  top 
timber  trees  excepted  out  of  the  demise,  (tr)  And  so  where 
the  covenant  is  merely  personal,  whether  it  were  broken  be- 
fore or  after  the  lessor's  death,  (x) 

2.  But  if  the  lessee  break  a  covenant  running  with  the  Heirordeviaee. 
land  after  the  death  of  the  lessor,  the  proper  person  to  take 
advantage  of  this  covenant  is  the  person  to  whom  the  re- 
version descends,  whether  such  person  be  named  or  not  in 

the  covenant ;  viz.f  if  it  be  the  reversion  of  a  freehold  estate, 
the  heir ;  if  of  a  term,  the  executor  or  administrator ;  or 
where,  in  either  case,  the  lessor  has  devised  the  reversion, 
the  devisee :  for  as  the  reversion  descends  to  him,  it  is  fit 
that  he  have  the  benefit  of  the  covenants  made  in  respect 
thereof.  As  if  the  lessee  covenant  not  to  erect  a  mill  upon 
the  land,  and  he  erect  one,  the  heir  of  the  lessor  may  sue 
him  upon  his  covenant,  (t/)  And  although  the  rent  be  re- 
served during  the  term  to  the  lessor,  (tenant  in  fee,)  his  exe^ 
aUors  and  administrators,  the  heir  may  sue  for  arrears  ac- 
cruing due  after  the  ancestor's  death.  («)  In  like  manner, 
where  the  lessee  covenants  with  the  lessor,  (tenant  in  fee,) 
bis  executors  and  administrators,  t(»  repair,  the  heir  may  sue 
for  a  breach  of  covenant  incurred  after  the  ancestor's  death,  (a) 
And  where  the  breach  of  covenant  occasions  a  continuous 
injury  to  the  estate,  the  heir  may  sue,  although  the  breach 
of  covenant  were  commited  in  the  time  of  the  ancestor ; — 
as  where  the  lessee  breaks  his  covenant  to  repair  in  the 

(ir)  Raymond  and  another  exe-  (z)    Sacheverell    v.    Frogatt,    2 

cutori  of  Walford  c.  Fitch,  2  C,  M.  Saund.  367.    S.  C.  2  Lev.  13. 

k  R.  588.  (a)  Lougber  r.  Williams,  2  Lev. 

(f)  Fitz.  N.  B.  145.  (D.)  146.  (C.)  92.    Glover  v.  Cope,  Skin.  305. 

iy)  Ibid,  n.  (a.)  Co.  Lit.  385.  b. 
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ancestor's  time,  and  leaves  the  premises  anrepaired  in  the 
time  of  the  heir,  the  heir  may  assign  a  breach  for  not  re- 
pairing in  his  ancestor's,  as  well  as  in  his  own  time.  (&) 

Where  there  was  a  covenant  to  do  aU  reasonable  acts  for 
further  assurance  upon  request,  and  the  ancestor  requested 
the  covenantor  to  levy  a  fine,  which  he  refused  to  do,  and 
after  the  ancestor's  death  the  heir  was  evicted,  the  Court  of 
Common  Pleas  held  that  the  heir  might  maintain  covenant 
against  the  covenantor,  upon  the  request  made  by  the 
ancestor,  (c) 

Where  a  condition  has  been  broken,  either  in  the  life- 
time, or  after  the  death,  of  the  lessor,  the  proper  person  to 
enter  for  breach  of  the  condition  is  he  to  whom  the  rever- 
sion  descends  upon  the  death  of  the  lessor,  (d) 

Where  a  lease  for  twenty-one  years  contained  a  proviso 
that  it  should  be  lawful  for  the  lessor  or  lessee,  or  either  of 
them,  his  executors  and  administrators,  to  determine  the 
tenancy  in  seven  or  fourteen  years,  by  giving  twelve  months' 
notice  to  the  other,  his  heirs,  executors,  or  administrators, 
and  it  was  contended  that  this  being  a  condition  calculated 
to  defeat  an  estate,  ought  to  be  construed  according  to  the 
very  words,  which  merely  extended  the  power  of  putting  aa 
end  to  the  tenancy  to  the  parties,  their  executors  and  ad- 
ministrators, the  Court  held  that  a  devisee  of  the  lessor  was 
within  the  proviso ;  that  the  words,  executors  and  adminis- 
trators, were  put  for  representatives  in  general ;  and  that  a 
notice  might  be  given  by  the  assignee  of  either  party,  or  by 
the  heir  or  devisee  (the  heeres  f actus)  of  the  lessor,  as  well 
as  by  the  parties  themselves,  (e) 


Who  bound  On  the  other  hand,  if  the  lessor  be  iniilty  of  a  breach  of 

bythelm    '  ^ 

cofentnta 

The  heir. 


cofentn?'''    covenant,  whether  running  with  the  land  or  not,  bis  heir  will 


{h)  Vivian  v.  Campion,  1  Salk.  (rf)  Co.  lit.  215.  n.     1  Rol.  Abr. 

141.  S.  C.  Ld.  Raym.  1125.  Holt,  857. 1.  45,  50,  858. 1.  5. 

178*  (e)  Roedem.Baffiford9.  Hayief, 

(c)  King  V.  Jones,  5  Taunt.  418.  12  East,  464. 
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be  liable,  in  respect  of  any  assets  he  may  have  by  descent, 

provided  the  lessor  have  covenanted  for  himself  **  and  his 

heirs :"  {/)  if  the  covenant  do  not  name  the  heir,  {g)  or  if, 

being  named,  the  heir  have  no  assets,  he  cannot  be  charged 

for  any  breach   committed  by  his   ancestor.  (A)      But  the  The  executor. 

executor  or  administrator,  whether  he  be  named  or  not,  will 

be  liable,  as  far  as  he  have  assets,  for  the  breach  of  any 

covenant  running  with  the  land  in  the  time  of  the  testator ; 

and  for  the  breach  of  any  personal  covenant,  whether  broken 

before  or  after  the  testator's  death. 

By  I  Wm.  IV.  c.  47,  devisees  are  made  liable  on  special** 
ties  by  bond  and  covenant  in  like  manner  as  heirs  would  be 
by  force  of  the  statute. 

For  a  breach  of  covenant  running  with  the  land  after  the 
lessor's  death  he  to  whom  the  reversion  descends  will  be 
liable,  whether  he  be  heir,  executor,  or  devisee,  (i)  But  the 
devisee  may  disclaim  by  mere  deed  and  without  matter  of 
record,  {k) 

II.  Upon  the  death  of  the  lessee,  his  executor  or  admi-  To  whom  the 
nistrator  may    sue   upon  the  covenants  which   have  been  gcend  upon  the 
broken  during  the  lessee's  lifetime,  whether  they  were  such  ^^'^^^^'j; 
as  run  with  the  land,  or  merely  collateral. 

Where,  therefore,  A.  having  granted  to  B.  a  lease  for 
years,  covenanted  that  at  the  end  of  the  term  he  would  make 
a  lease  to  B.  and  his  assigns,  for  twenty-one  years,  to  com-^ 
raence  from  the  expiration  of  the  first  term,  and  B.  dying 
during  the  first  term,  A.,  upon  its  expiration,  refused  to  grant 
a  further  lease,  it  was  adjudged  that  an  action  was  main- 
tainable upon  the  covenant  by  the  executor  of  B.  (Q 

(/) Dyke e.Sweeting,Wille8» 585.  104.    Com.  Dig.  Ccwman/, (C.  2) 

{$)  Anon.  Dyer,  14.  a.  pL  69.  (ib)  Townson  r.  Tlckell,  3  B.  & 

Shep.  Touch.  178.  A.  31.    The  King  v.  Wilson,  10  B. 

(A)  GiSbrd  v.  Young,  Lutw.  287,  &  C.  80,  et  vide  Stacey  9.  Elph,  1 

296.  My].  &  K.  195. 

(t)  Swan  9.  Stransham  &  Searles,  (/)  Chapman  r.  Dalton,  Flowd« 

I)yer,  257.  a.  Andrew's  case,  2  Leon.  284.  a. 
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And  where  A.  covenanted  with  B.  his  heirs  and  assigns, 
that  B.  should  enjoy  the  lands  against  all  persons  claiming 
under  C,  and  D.  claiming  under  C,  entered  upon  and 
ousted  B.,  it  was  holden  that  the  eviction  being  in  the  life- 
time of  B.^  when  he  had  neither  heir  nor  assignee,  the 
executor  was  the  proper  person  to  sue  as  the  personal 
representative  of  the  testator,  although  he  was  not  named  in 
the  covenant.  (Q 

It  appears,  however,  from  a  modern  decision,  that  in  order 
to  give  the  personal  representative  a  right  to  sue,  not  only 
must  the  breach  of  a  covenant  happen  in  the  lifetime  of  the 
testator,  but  the  damage  arising  therefrom  must  also  accrue 
in  his  lifetime.  For  where  A.  covenanted  with  B.,  that  he 
had  a  good  title  to  convey,  whereas  he  had  no  title,  and  B. 
dying  in  possession,  his  executor  brought  an  action  for  the 
breach  of  covenant,  the  Court  of  King's  Bench  held  that  the 
action  was  not  maintainable  by  the  executor  ;  for  no  actual 
damage  having  accrued  to  the  testator  in  his  lifetime,  and 
he,  having  omitted  to  sue,  the  right  of  action  passed  at  his 
death,  together  with  die  lands,  to  his  heir  or  devisee,  (m) 

The  executor  of  an  executor  may  sue  for  a  breach  of 
covenant  with  the  first  testator,  (if)  and  the  executor  of  an 
executor  is  liable  to  be  sued  for  a  breach  of  the  first  testator  s 
covenant  by  the  first  executor,  (o) 


The  heir. 


If  the  lessee's  estate  be  a  mere  chattel  interest,  the  term 
wiU  vest,  upon  his  death,  in  his  executor  or  administrator, 
who  may  take  advantage  of  any  breach  of  covenant  incurred 
after  the  lessee's  death.  But  if  the  heir  be  entitled  to  the 
lessee's  interest,  (as  in  the  case  of  the  death  of  tenant  pvr 


(0  Lucy  e.  Levington,  2  Lev.  26. 
S.  C.  1  Ventr.  176.    2  Keb.  831. 

(m)  Kingdon,  Executrix, «.  Not- 
tle,  1  M.  &  S.  365.  Kingdon  9, 
Nottle,  4  M.  &  S.  53,  where  the  ac« 
tion  was  holden  to  be  well  brought 
by  the  plaintiff  as  demsee.  It  seems 
that  had  a  special  breach  been  as- 


signed, and  damages  recovered  by 
the  executor,  the  heir  would  hare 
been  barred  from  maintaining  an- 
other action  for  the  same  breach, 
1  M.  &  S.  364. 

(fi)  Chapman  v.  Dalton,  Plovd. 
284.  a. 

(o)  Belcher  v.Sikes,  8  B.&&  155. 
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outre  vie,  liYing  cestui  que  vie,)  the  heir  alone  can  take  ad- 
vantage of  the  covenants  running  with  the  land ;  though  the 
executor  will  still  be  entitled  to  sue  for  breach  of  collateral 
co?enant8.  Wliere  the  lessee  devises  his  estate,  the  devisee  The  devisee, 
win  stand  in  the  place  of  the  heir  in  case  the  estate  were  pur 
attire  vie,  or  of  the  executor  in  respect  of  covenants  running 
with  the  land,  in  case  the  estate  devised  were  only  a  chattel 
interest;  the  executor  still  remaining  entitled  to  sue  for 
breach  of  collateral  covenants,  {p) 

Upon  the  death  of  the  lessee,  for  breach  of  all  covenants  who  bouod 

in  his  lifetime,  his  heir,  if  he  be  named,  will  be  liable  in  re-  eovlnUte""*  * 

spect  of  any  assets  that  may  descend  to  him :  (q)  as  will  also  The  heir,  or 

the  devisee,  (r)  and  so  the  executor  or  administrator  will  be  «*«<^"^'  »«* 

respeci  oi  &S' 

liable  in  respect  of  the  assets,  whether  he  be  named  or  not,  w^: 
unless  it  be  such  a  covenant  as  could  only  be  performed  per- 
sonally by  the  covenantor,  and  therefore  expires  upon  his 
death.  («)  Upon  a  covenant  in  law  the  executor  will  not  be 
liable,  after  the  determination  of  the  estate,  concerning  which 
the  covenant  is  made.  Where  therefore  A.,  tenant  for  life, 
with  renudnder  to  B.  in  fee,  demised  by  indenture  to  C.  for 
fifben  years,  and  then  died,  upon  which  B.  entered  upon  C, 
the  Court  held  that  C.  could  not  charge  the  executor  in  an  ac- 
tion upon  the  covenant  in  law,  because  the  covenant  deter- 
mmed  by  the  death  of  the  tenant  for  life ;  though  they  agreed 
it  would  have  been  otherwise  upon  an  express  covenant  for 
quiet  enjoyment.  (/) 

Where  two  lessees  covenant  jointly  and  severally,  such 
eoTenant  binds  the  executor  of  the  lessee  first  dying  as  well  as 
the  surviving  lessee,  {u)  And  so  the  executor,  &c.,  of  the  exe- 

ip)  Ibid.    Co.  Lit.  209.  a.  Dyer,  324.  a.  pi.  34. 

(9)  Anoiu  Dyer,  14.  a.  pi.  69.  (0  Swan  v.  Stransham,  Dyer, 

Gifford  V.  Toung,  Lntw.  296. —  257.  a     S.  C.  1  And.  12.    Moore, 

Sbep.  Touch.  178.  74.    Bendloe's  Rep.  150.   And  see 

(r)  Supra,  p.  232.  Evans  v.  Vaughan,  4  B.  &  C.  261. 

{s)  Ihid,  Hyde  v.  Dean,  &c.  of  («)  Envys  v.  Donnithome,  Bunr. 

Windsor,  Cro.  Elix.  652.    Anon.  1190. 
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cutor  ad  infinitum  of  the  deceased  covenantor,  or  his  assigneei 
will  be  bound  by  the  covenants,  in  respect  of  assets,  (ti) 

And  as  the  lessee  continues  liable^  upon  his  express  co- 
venants, notwithstanding  an  assignment,  (t))  so  the  executor 
or  administrator  will  not  be  discharged  by  the  lessee's 
having  assigned  his  interest  in  hb  lifetime,  or  by  his  own 
assignment  after  the  lessee's  death,  (to) 

or  if  they  enter      Though,  upou  the  Covenants  of  the  lessee,  the  heir,  in  case 
as  asaigDees.       j^^  ^^  named,  and  the  executor  and  administrator,  whether 

named  or  not,  are  chargeable  before  entry  in  respect  of  assets 
only ;  yet,  if  they  enter  into  the  land  demised,  they  then  be- 
come chargeable  as  assignees  in  respect  of  privity  of  estate  for 
future  breaches  of  covenant,  and  for  such  will  be  liable  deiosif 
propriis :  (y)  for  they  are  then  charged  in  respect  of  the  per- 
ception of  the  profits,  and  it  is  immaterial  whether  they  have 
assets  or  not.  In  such  a  case,  however,  if  the  larid  be  of  less 
value  than  the  rent,  they  may  plead  the  special  matter,  m., 
that  they  have  no  assets,  and  the  land  is  of  less  value  tban 
the  rent,  and  pray  judgment  whether  they  shall  be  charged 
otherwise  than  in  the  detinet  only,  (s)  And  a  mere  expe- 
riment as  to  the  premises  being  beneficial  to  the  estate  will 
not  bind  an  executor ;  accordingly,  in  one  case,  where  an 
executor  took  possession  and  kept  them  eight  months,  and 
then  finding  them  unproductive,  made  a  verbal  offer  to  the 
landlord  to  surrender  them,  the  Court  of  Common  Fleas 
held  that  the  executor  was  not  liable  to  be  sued  in  the  debet 
as  an  assignee,  (a)      But  whether  he  emter  or  not,  he  is 

(8)  Spence's  case.    5  Rep.  17.  553.    S.  C.  Cerdi.  519-    1  Sdk. 

7th  Resolution.    Chapman  v.  Dal-  309.   Derisley  v,  Custance,  4T.  R. 

ton,  Plowd.  284.  a.  75.    And  see  post.  Book  IV. 

(r)  Stqtra,  p.  327.  (r)  Billinghurst  o.  Spearman,  1 

(to)  Brett  V.  Cumberland,  Cro.  Salk.  297,  317.     Jevens  r.  Bar- 

Jac.  521.    Bachelour  o.  Gage,  Cro.  ridge,  1  Saund.  1.  n.  1 

Car.  188.    Hornby  v.  Houlditch,  (a)    Remnant  v.  Bremridgei  8 

Andr.  40.  T^unt.  191. 

(y)  Trluey  v,  Norris,  Ld.  Raym. 
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8tiD  cliai^geable  in  the  deiinetf  because  be  cannot  so  waive 
the  term  as  not  to  be  liable  so  fiur  as  he  has  assets.  (&) 

Although  an  executor,  who  has  occupied  premises  held  by 
his  testator  under  a  lease,  with  covenants^ibr  payment  of 
lent  and  taxes  and  to  repair,  being  sued  in  covenant  as 
amgnee  m  respect  of  the  privity  of  estate,  is  liable  on  the 
covenant  for  rent  and  taxes  to  the  amount  of  profits  only ; 
yet  for  a  breach  of  the  covenant  to  repair,  he  is  liable  to  the 
Mme  extent  as  any  other  assignee,  (c) 

Upon  the  whole,  the  relations  of  the  parties  to  each  other 
may  be  thus  shortly  stated.  The  lessor  and  lessee  are  re- 
dprocally  bound  to  each  other  for  the  covenants  in  law,  by 
privity  of  ataie ;  for  the  covenants  in  deed,  by  privity  of 
ewtraet.  When  the  lessor  grants  his  reversion,  the  pri- 
vity of  estate  is  thereby  transferred  to  the  grantee ;  and  the 
privity  of  contract,  in  respect  of  such  covenants  as  run  with 
the  knd,  is  also  transferred  by  force  of  the  statute  S2  Hen.  V  III. 
c.  34.  When  the  lessee  assigns  his  estcUe,  the  privity  of 
estate  is  transferred  to  the  assignee ;  the  lessee  still  remaining 
liable  upon  his  privity  of  contract.  When  the  lessor  or 
lessee  dies,  the  covenants  running  with  the  land  devolve 
opon  the  person  to  whom  the  land  passes :  and  such  cove- 
nants as  are  merely  collateral  devolve  upon  the  executor. 

9)  HeDier  v.  Casebert,  1  Lev.         (e)Tremeerev.Morri8on,4Moore 
172,  ft  S.  603.  1  Bing.  89,  N.  S. 
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BOOK  THE  THIRD. 


OF  DISSOLVING   THE   RELATION   OF   LANDLORD   AND  TENANT. 


CHAPTER  THE  FIRST. 

Of  the  several  means  of  dissolving  the  Relation  of 

Landlord  and  Tenant. 


The  tenaocy 
may  be  deter- 
mined. 


^THE  relation  of  landlord  and  tenant  may  be  determined 
by  the  death  of  tenant  for  life  or  cestui  que  vie  ;  by  the  hap- 
pening of  any  other  event  upon  which  the  lease  is  limited ; 
by  effluxion  of  time ;  by  notice  to  quit ;  by  forfeiture ;  by 
merger ;  or  by  surrender. 


I.  By  death: 


L  Where  the  lease  b  for  the  life  of  the  lessor,  or  of  the 
lessee,  or  of  a  stranger,  the  tenancy  is  ipso  facto  deter- 
mined by  the  death  of  him  upon  whose  Ufe  the  lease  de- 
pends, (a) 


n.  By  Condi* 
tion  in  law  t 


III.  By  ef- 
fluxion of  timet 


So  a  lease  of  glebe  land  by  the  incumbent  determines  by 
his  decease,  {b) 

II.  Where  a  lease  is  made  for  life  or  years  subject  to  be 
defeated  by  the  happening  of  a  particular  event,  the  hap- 
pening of  such  event  ipso  facto  determines  the  tenancy,  (c) 


III.  By  effluxion  of  time. 

(a)  Ludford  V.  Barber,  1 T.  R.  95. 
(6)  Doe  dem.  Kirby  v.  Carter, 


Ry.  &  Moo.  237. 
(c)  S^ira,  p.  134. 
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Where  a  lease  is  made  for  a  certain  definite  term,  the 
tenancy  will  expire  with  the  term. 

In  all  these  cases,  notice  to  quit  will  not  be  necessary  in 
order  to  dissolve  the  relation  of  landlord  and  tenant,  (d) 

IV.  By  notice  to  quit.  l^iil""^ 

If  a  party  is  holding  as  tenant  at  will,  a  slight  circum- 
stance will  amount  to  a  notice  to  him  to  quit,  as  a  letter  in- 
fonning  him  unless  he  pays  what  is  due,  immediate  measures 
will  be  taken  to  recover  possession,  (e) 

Where  premises  are  leased  for  life,  or  for  years,  deter-  Where  the 
minable  previously  to  the  regular  expiration  of  the  lease,  to  be  deter, 
as  in  the  case  of  a  lease  for  twenty-one  years,  determinable  "»^^^®* 
at  the  end  of  three  years,  a  notice  to  quit  is  necessary, 
to  determine  the  tenancy.  {/) 

In  the  case  of  a  tenancy  from  year  to  year,  the  relation  of  Where  the  te« 
landlord  and  tenant  cannot  be  regularly  determined  but  by  year  to  year, 
notice  to  quit,  (g)  or  by  surrender  in  writing,  or  by  surrender 
in  law.  (A)     The  death  either  of  the  lessor  or  lessee  does  not 
put  an  end  to  the  interest ;  but  in  the  latter  case  it  passes  to 
the  personal  representative  of  the  lessee*  (i) 

It  becomes,  therefore,  necessary  to  inquire : 

!•  In  what  cases  a  tenancy  from  year  to  year  is  created  so 
as  to  require  a  notice  to  quit. 

(d)  Cobb  V.  Stokes,  8  East,  358.       the  landlord,  see  ante,  p.  123. 

(e)  Doe  dcm.  Price  t».  Price,  9  (g)  Year  Book,  13  Hen.  VIII. 
Bing.  356.  15.  b,  Layton  v.  Field,  3  Salk.  222. 

(/)  Messenger  ^.  Armstrong,  1  Right  dem.  Flower  r.  Darby,  1 T.  R« 

T.  R.  54.     See  Legg  v.  Benion,  159,  163. 

WDle8»  43,  and  Denn  dem.  Jacklin  (k)  Doe  dem.  Read  v.  Ridout,  6 

«.  Cartrigbt,  4  East,  29.    That  it  Taunt.  519. 

is  in  the  option  of  the  tenant  only  (0  Doe  dem.  Shore  v.  Porter^ 

to  determine  such  tenancy,  where  3  T.  R.  13.    James  o.  Dean^  U 

the  power  it  not  expressly  given  to  Yes.  393. 

z  2 
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2.  At  what  time  the  notice  must  be  given. 

3.  By  whom  it  must  be  given. 
4w  To  whom  it  must  be  given. 

5.  Its  form  and  direction. 

6.  The  service  of  the  notice. 

7.  What  acts  amount  to  a  waiver  of  notice. 

1.  Notice  to  1.  It  has  been  shewn^  that  when  tenant  for  life  makes  a 

Suy "  °**^^  lesise  and  dies,  the  estate  of  his  lessee  is  at  end,  so  that  the 

W'here  the  re-  I'^mainder-man  may  oust  him  without  any  notice.     But  if 

mainder-roan  t^g  remainder-man  receive  rent  from  the  lessee,  or  otherwise 

receives  rent 

after  teoant       adopt  him  as  his  tenant,  a  tenancy  from  year   to  year  is 

thereby  created,  and  a  notice  to  quit  will  be  necessary  in 
order  to  put  an  end  to  it*  {k) 

Thus,  in  an  action  of  ejectment  by  T.  M.  for  certain 
premises,  it  appeared  that  one  J.  M.,  being  tenant  for  life, 
with  power  to  make  leases  for  twelve  years,  remainder  to 
T.  M .  in  tail,  made  a  lease  to  S.  for  twenty-one  years,  and 
died  in  the  middle  of  a  quarter.  The  agent  of  T.  H. 
received  the  rent  from  the  defendant,  who  was  the  asrignee 
of  S.  It  was  not  disputed  but  that  the  lease  was  void  at  lam, 
not  having  been  made  pursuant  to  the  power:  but  the  de- 
fendant relied  upon  the  acceptance  of  rent  as  an  admissiao 
of  a  tenancy  from  year  to  year.  And  of  this  opinicm  was 
Hot  ham,  B.,  who  tried  the  cause ;  for  he  held  that  the  lessor 
of  the  plaintiff  could  not  now  treat  the  defendant  as  a 
trespasser,  having  received  rent  of  him.  And  this  o^MnioD 
was  afterwards  confirmed  in  bane.  {I) 

(k)  Sykes  dem.  Murgatroyd  v.  remainder-maii«   vide  amte,  pages 

Birkitt,  cited  1  T.  R.  161.     Doe  30  and  211,  and  Doe  dem.  Potter 

dem.  Jordan  v.  Ward,  1  H.  BL  v.  Archer,  I  B.  &  P.  631. 
97.    That  the  lease  expires  with         (/)  Doe  dem.  Martin  ••  Watts, 

the  death  of  tenant  for  life,  and  2  Esp.  N.  P.  601.  S.  C.  7T.  R.  S3. 
cannot  be  set  up  by  the  acts  of  the 
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Where  an  estate^  the  greater  part  of  which  was  in  lease^ 
either  for  years  certain  not  exceeding    twenty-one,  or  for 
longer  terms  of  years  determinable  on  lires,  was  settled  on 
seTeral  tenants  for  life  in  succession,  with  remainders  in  tail ; 
with  power  to  every  tenant  for  life^  "  when  he  should  be  in 
the  actual  possession  of  the  same,  or  any  part  thereof,  from 
time  to  time«  by  indenture,  to  make  leases  of  all  or  any  part 
or  parts  of  the  demesne  lands,  whereof  he  should  be  in  the 
actual  possession,  for  any  term  or  number  of  years  not  ex- 
ceedmg  twenty-one  years,  or  for  the  life  or  lives  of  any  one, 
two;  or  three  person  or  persons  i  so  (is  no  greater  estate 
than  for  three  lives  were  at  any  one  time  in  being  at  any  part 
of  the  premises;  and  so  as  the  ancient  yearly  rent,  &c.,  were 
reserred."    One  of  the  tenants  for  life  made  a  lease  which 
was  unauthorized  by  the  power,  and  consequently  void  as 
against  the  tenant  in  tail  in  remainder :  but  it  being  found 
by  special  verdict  that  the  tenant  in  tail  had  received  the 
rent  reserved  by  such  lease  accruing  after  the  death  of  the 
tenant  for  life  who  made  it,  the  Court  of  King's  Bench  held 
that  the  receipt  of  rent  was  evidence  of  a  tenancy,  the  par- 
ticular description  of  which   it  was  for  the  jury  to  decide 
upon.    They  intimated,  however,  that,  under  the  circum- 
stances of  the  case,  and  the  disparity  of  the  rent  reserved, 
heing  Al.  2s;  while  the  rack-rent  value  was  60/.   a-year; 
(diough  one    of  the  lessees   had    been  presented  by  the 
homage  as  tenant  after  the  death  of  the  tenant  for  life,  and 
admitted  by  the  lord's  steward ;  and  the  4i.  2s.  reserved  was 
more  than  the  ancient  rent;)  a  jury  would  be  strongly  ad- 
vised to  decide  against  a  tenancy  from  year  to  year :  but  had 
the  jury  in  this  case  determined  that  the  tenancy  was  a 
tenancy  from  year  to  year,  a  notice  to  quit  would  have  been 
necessary  to  its  dissolution,  (n) 

• 

But  where,  under  a  grant  by  copy  of  court  roll  of  a  rever- 
sionary estate  to  A.,  habendum  to  him  for  the  lives  of  B. 
and  C,  his  grandsons,  during  the  life  of  either   of  them 

(»)  Roe  dem.  Bnine  v.  Prideaoz,  Rawlins,  tfttd.  261,  et  vtcfeWhiteacra 
10  East,  iSS*    Denn  dem.  Brune  v.     dem.  Boult v.  Symonds,  10  East^  13. 
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longest  living,  successively,  according  to  the  custom,  &c., 
reserving  a  heriot  and  6s.  rent,  in  consideration  of  the  fine 
paid  by  the  grandfather,  the  lord  suffered  the  first  in  suc- 
cession of  the  cestuis  que  vie  to  enter  as  tenant  upon  the 
death  of  his  grandfather,  and  received  the  6s.  rent  from  him 
till  his  death ;  the  Court  of  King*s  Bench  held  that  such 
receipt  of  rent  from  the  cestui  que  vie  did  not  constitute  a 
tenancy  from  year  to  year,  so  as  to  entitle  his  widow  to 
notice  to  quit ;  the  rent  not  being  received  as  between  land- 
lord and  tenant,  but  attributable  to  another  consideration,  (o) 

So  where  A.  agreed  to  let  her  house  to  B.  *'  €kari$ig  her 
life,  supposing  it  to  be  occupied  by  B*  or  a  tenant  agreeable 
to  A.  ;*'  and  ''  a  clause  was  to  be  added  in  the  lease**  to  give 
A.*s  son  an  option  to  possess  the  house  when  of  age;  the 
Court  held,  that  this  being  only  an  agreement  for  a  lease, 
and  not  a  perfect  lease,  a  lease  granted  m  pursuance  of  such 
agreement  would  only  enure  for  the  joint  lives  of  A.  and  B.; 
and  therefore  that  B.  having  continued  in  possession  of  the 
premises  under  the  agreement  to  the  time  of  his  death,  his 
interest  then  determined,  and  that  A.  might  maintain  eject- 
ment against  B.'s  executrix,  who  had  possessed  herself  of  the 
premises,  without  any  notice  to  quit,  {p) 

j[n  the  case  of  Doe  v.  fVatts,  a  nisi  prius  decision  was 
cited,  where  A.,  the  husband  of  B.,  who  was  seised  of  the 
premises  being  copyhold,  without  his  wife's  consent,  jn  1780, 
granted  a  lease  to  the  defendant  for  forty-one  yeiM^  at  a 
small  rent.  The  husband  received  the  rent  during  his  wife's 
life,  and  after  her  death  until  1788 ;  and  after  the  death  of 
the  husband,  the  daughter,  who  was  lessor  of  the  plaintiff, 
not  knowing  the  invalidity  of  the  lease,  received  rent  to 
•Lady-day,  1789.  Whereupon,  Gould,  J.,  who  tried  the 
cause,  ruled  that  no  notice  was  necessary,  (q)  But  Lawrence, 
J.,  observed,  that   the  lessor  could  not  be  allowed  to  take 

(o)  Right  dem.  Dean  and  Chapter     6  East,  530. 
/of  Wells  V.  Bawden,  3  East,  250.  (q)  Doe  dem.  Adeane  v.  Prentice, 

^(p)  Doe  dem.  Bromfieldv.  Smith,      Surry  Lent  Asaizes^  1790. 
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advantage  of  bis  ignorance  of  hb  own  title.  When  the  lease 
became  void^  the  lessee  became  a  trespasser,  and  as  such 
might  have  been  turned  out  of  possession.  But  the  lessor, 
Itaviog  by  his  own  act  admitted  the  defendant  as  his  tenant, 
could  no  longer  consider  him  as  a  trespasser,  and  had  there- 
iiare  made  a  notice  necessary,  (r) 

Where  the  tenant  enters  under  an  intended  demise  for  life  Where  tenant 
or  years,  which  cannot  take  effect  as  such,  but  merely  as  a  ^  inopmtive 
tenaney  from  year  to  year,  such  tenancy  must  be  determined  ^•"®' 
by  a  notice  to  quit.     Where,  therefore,  a  demise  was  made 
for  so  kmg  a  time  as  the  tenant  did  not  carry  on  a  particular 
trade,  the   Court   held    this  to  be  a  mere  tenancy    from 
year  to  year,  and  that  a  notice  to  quit  was  necessary  ;  be- 
cause it  could  not  operate  as  a  lease  for  life,  there  having 
bem  no  livery ;   nor  as  a  term,  it  being  for    no  definite 
perx)d.  is) 

^here  a  sale  of  land  is  agreed  upon,  and  the  owner  of  or  under  an 
tbe  knds  puts  the  intended  vendee  into  possession,  he  can*  &K^™«>^^  ^^ 

■^         ^  r  »  porchaie. 

not  otst  him  without  a  notice  to  quit,  or  at  least  a  demand 


of  the  possession.  (/)      And  so  where  an  agreement  was 

made  between  A.  and  B.,  that  A.  should  sell  certain  pre* 

miaes  to  B.»  if  it  turned  out  that  A.  had  a  title  to  them, 

and  that  B,  should  have  the  possession  from   the  date  of 

the  agreement ;  the  Court  held,  that  A.  could  not  eject  B. 

witbcut  a  demand  of  possession ;  and  they  were  of  opinion 

that  tae  service  of  a  declaration  in  ejectment  was  not  equi-  ejectment  not 

valent  to  a  demand,  because  an  ejectment  treats  the  party  ^m][^t^^  ^ 

in  poaaession  as  a  wrong  doer;  and  in  the  present  case,  the 

defendant  had  entered  with  the  license  of  the  plaintiff,  (ti) 

It  has  been  recently  decided,  that  a  party  in  possession, 
under  an  agreement  to  sell,  is  a  strict  tenant  at  will,  so  that 

(r)  7T.  R.  S6.  13  East,  211. 

(i)  Doe  dem.  Warner  v,  Browne,  («)  Doe  dem.  Newby  r.  Jackson^^ 

8  £ut,  165,  et  Me  supra,  p.  78.  1  B.  &  C.  448. 
(f)  Right  dem.  Lewis  v.  Beard, 
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a  feoffment  with  Gvery  on  the  land  will  determine  die  tenuicy 
whether  the  party  be  on  or  off  the  land.  (9) 


or  to  lease. 


Where  a  party  occupies,  under  an  agreement  for  a  letw, 
during  the  whole  term  for  which  the  lease  was  to  be  gnrnteli 
a  notice  to  quit  is  not  necessary  at  the  end  of  the  tenoi  tf 
the  agreement  marks  the  expiration,  as  well  as  the  otkr 
terms  of  the  tenancy,  (tr) 

In  Hegan  v.  Johnson^  where  the  actual  qaestioD  wss> 
whether,  under  an  agreement  for  a  lease,  the  lessoi  could 
distrain  for  rent  during  the  fir$t  year,  the  Court  heU,  diit 
where  a  party  is  put  into  possession  under  an  agreemen;  to  tske 
a  lease,  without  any  absolute  demise,  and  a  lease  is  afterwards 
tendered  to  him,  which  he  refuses  to  accept,  the  owner  mj 
eject  him  without  notice  to  quit,  {x)  unless  there  is  a  stipiJa^ 
tion  that  in  case  no  lease  is  executed,  he  shall  hold  for  ^ne 
year  certain.  The  efiect  was,  that  the  landlord  could  not 
distrain,  but  must  bring  his  action.  This  decision  if  not 
▼ery  reconcilable  with  Righi  v.  Beard,  Doe  ▼.  JackMau^  and 
Bull  V.  CulUmore,  inasmuch  as  it  seems  to  have  deniel  that 
the  possession  amounted  even  to  a  tenancy  at  will,  which 
those  cases  distinctly  admitted,  (y) 

Where  the  vendor  of  a  term,  before  the  whole  purchise- 
money  was  paid,  agreed  with  the  vendee  that  he  shooU 
have  possession  of  the  premises  till  a  given  day,  ptying 
the  reserved  rent  in  the  meantime;  and  that,  in  cate  he 
did  not  pay  the  residue  of  the  purchase^money  on  that  daft 
he  should  forfeit  the  portion  he  had  already  paid,  umI 
not  be  entitled  to  an  assignment  of  the  lease ;  Lord  £&*- 
borough^  C.  J.,  held,  that  this   agreement  operated  Hie  a 

(p)  BuU  V.  Cullimore  and  others,  106,  ef  fiyyni  350. 
2  C,  M.  &  R.  120.  («)  Began  v.  Johnson,  2  TVnnt 

(tD)  Doe  dem.  Tilt  o.  Stratton,  4  14S. 
Binff.446.«roufeDoedeiD.  Bloom*         (y)  Ei  tide  Watk.  Coovey.  7 

field  V.  Smith,  6  East,  520.    Doe  edit  p.  22. 
dem,  Oldenhaw  v.  Breach,  6  Esp, 
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chase  of  re-entry  on  a  breach  of  covenant  in  a  lease,  and 
that  the  residue  of  the  purchase^money  not  being  paid 
upon  the  appointed  day,  the  vendee's  interest  thereupon 
ceued,  and  he  might  be  ejected  without  any  notice  to  quiu 
And  his  lordship  Ukewise  thought  that  the  circumstance 
of  interest  being  afterwards  received  upon  the  instalments 
reBudniiig  due,  was  no  recognition  of  the  tenancy,  (y) 

A  man  got  into  possession  of  a  house  without  the  privity 
of  the  landlord;  however,  they  afterwards  entered  into  a 
negotiatbn  for  a  lease,  but  disagreed  about  the  valuation  of 
the  fixtures.  The  landlord  having  brought  an  ejectment 
against  him,  it  was  objected  for  the  defendant  that  a  notice 
to  quit  was  necessary.  But  Lord  EUenborough  said,  that 
if  this  was  a  tenancy  of  any  sort,  it  was  a  tenancy  at  suf- 
fenmee,  and  a  notice  to  quit  was  unnecessary.  («) 

It  is  a  privilege  of  the  mortgagee,  unless  there  is  an  actual 
agreement  to  the  contrary,  that  he  may  evict  the  mort- 
gagor from  the  possession  without  notice  or  demand,  (a) 

But  if  m  the  mortgage  deed,  there  is  a  provbo  for  the  en- 
joyment of  the  land  by  the  mortgagor,  and  his  heir,  until 
default  in  payment  on  a  given  day,  &c.,  and  the  mortgagor 
is  in  actual  possession,  he  may,  under  the  agreement,  be 
regarded  as  tenant  for  years  to  the  mortgagee  during  the 
time  given  for  payment.  (6)  If,  in  the  case  of  such  agreement, 
the  money  is  not  paid  at  the  appointed  time,  and  the  mortgagor 
continues  in  possession  without  any  fresh  agreement  between 
the  parties;  or  if  the  mortgage  debt  contains  no  such  agree- 
ment, he  may  be  considered  as  tenant  at  sufferance  or  treated 
as  a  trespasser ;  (c)  although  the  mortgagee  has  been  in  the 

(Sf)  Doe  dem.  Lesson  r.  Sayer,  Doe  d«m.  Fisher  v.  Giles,  6  Bing. 

3  Campb.  8.  421. 

(;)  Doe  dem.  Knight  v.  Qnigley,  (6)  Powsdey  o.  Blackman,  Cro. 

2  Campb.  505.  Jac.  669.    Wilkinson  o.  Hall,  3 

(a)  Doe  dem.  Boby  v.  Maisey,  Bing.  508. 

8  B.  &  C.  767.    3  M.  &  Ryl.  109.  io)  Doe  v.  Maisey,  niffa. 
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Notice  to  quit 
is  Decenary 
notwithstaod* 
ing  the  death 
of  the  parties ; 


receipt  of  interest  on  the  mortgage  debt;  {d)  and  in  every 
case,  except  where  there  is  a  continuing  agreement  for  the 
actual  occupation  of  the  mortgagor  for  a  given  period,  the 
continuance  of  the  mortgagor  in  possession,  if  with  the  consent 
of  the  mortgagee,  may  be  construed  strictly  as  a  tenancy  at 
will,  (e)  If  the  mortgage  is  transferred  to  another,  themort* 
gagor  will  become  tenant  at  sufferance  to  the  assignee.  (/) 

It  seems  to  have  been  formerly  questioned,  whether  the 
death  of  the  lessee  would  not  put  an  end  to  the  tenancy  from 
year  to  year,  {g)  But  this  question  is  now  fully  set  at  rest; 
and  it  is  settled  that  the  executor  or  admimstrator,  baTing 
the  same  interest  as  the  testator  or  intestate^  the  same  means 
of  dissolving  the  tenancy  must  be  resorted  to.  So  that  not- 
withstanding  the  death  either  of  the  lessor  or  of  the  lessee, 
the  tenancy  still  continues ;  and  a  regular  notice  to  qait  on 
one  side  or  the  other  is  necessary  to  its  dissolution,  (h) 

Accordingly,  where  a  tenant  died  intestate,  in  the  posses- 
sion of  certain  premises,  and  his  widow,  after  continuing  to 
occupy  them  for  several  years,  and  paying  rent  to  the  land- 
lord, married  a  second  time,  and  her  second  husband  entered 
into  possession,  and  paid  rent  for  several  years  to  the  land- 
lord ;  and  upon  the  death  of  the  wife,  the  personal  repre- 
sentative of  the  first  husband  obtained  administration  of  bis 
estate  and  effects,  and  brought  an  action  of  ejectment  to 
evict  the  second  husband ;  it  was  held  that  the  defendant  must 
be  considered  to  have  occupied  the  premises  as  agent  for 
the  personal  representative,  who  had  a  right  to  an  end  to 


(,d)  Doe  dem.  Rogers  v.  Cad- 
wallader,  2  B.  &  Ad.  473,  ei  vide 
Doe  dem.  Whitaker  v.  Hales,  7 
Bing.  322. 

(c)  Keech  v.  Hall,  1  Doug.  22. 
Partridge  v.  Bere,  5  B.  &  A.  604, 
et  vide  Birch  v.  Wright,  1  T.  R. 
378.    Mo88  V.  Gallimore,  Doug.  22. 

(/)  Smarde  v.  Williams,  3  Lev. 


387,  and  1  Salk.  245.  Tlimider  r* 
Belcher,  3  East,  449. 

(^)  Gulliver  dem.  Tusker  o.  Burr, 
Bl.  Rep.  596. 

ik)  Parker  denL  Walker  v.  Con- 
stable, 3  Wils.  25.  Doe  dem.  Shore 
V.  Porter,  3  T.  R.  13.  Rex  v.  In- 
habitants of  Stone,  6  T.  R.  295. 
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tbat  agency  as  soon  as  he  thought  proper,  and   that  the  ac« 
tion  was  maintainable  without  a  notice  to  quit,  (i) 

Where  an  infant  becomes  entitled  to  the  reversion  of  an  though  the 
estate  leased  from  year  to  year,  he  cannot  eject  the  tenant  ^^^^^^  ^ 
without  giving  him  the  same  notice  to  quit  as  the  original 
lessor  would  have  been  bound  to  do.  {k) 

An  ejectment  was  brought,  in  which  the  demise  was  laid 

to  be  by  P.  M .,  who  was  then  an  infant.    The  action  was 

however  settled,  it  being  agreed  between  the  attorney  of  P. 

M.  and  the  tenant,  that  the  tenant  should  pay  1002.  for  the 

rent  in  arrear,  and  attorn  to  P.  M .    When  P.  M.  came  of 

age,  he  brought  another  ejectment  against  the  tenant ;  and 

insisted  that  he  had  a  right  to  treat  him  as  a  trespasser, 

having  proved  a  title  in  himself,  and  having  done  no  act 

confirmatory  of  the  agreement  so  as  to  create  a  tenancy. 

The  tenant  did  not  prove  that  he  had  paid  any  rent ;  but 

contended  that  the  attornment  being  made  in  pursuance  of 

the  agreement,  he  was  entitled  to  a  notice  to  quit     Lord 

Kenyon  said,    "  he  considered  the  agreement  binding  in 

equity,  and  capable  of  being  there  enforced ;  and  although 

the  infant  was  neither  a  party  to  the  agreement,  nor  had 

confirmed  it,  the  agreement  having  been  entered  into  after 

an  ejectment  brought  at  his  suit,  he  was  of  opinion  that  he 

bad  established  the  defendant's  title  as  against  himself,  and 

that  a  new  tenancy  was  thereby  created,  and  the  defendant 

could  not  be  considered  as  a  trespasser.  Therefore  a  notice  to 

quit  not  having  been  given,  the  plaintiff  should  be  nonsuited. 

His  lordship,  however,  added,  that  had  there  appeared  any 

thing  fraudulent  in  the  bringing  of  the  first  ejectment,  or  in 

the  agreement  entered  into  under  it  he  should  have  ruled 

that  the  defendant  should  have  no  benefit  from  it :  but  as  no 

such  thing  had  appeared,  he  should  nonsuit  the  plaintiff.  (/) 


(i)  Doe  V.  Bradbury,  2  D.  &  R.      2  T.  R.  159. 
706.  if)  Doe  dem.  Miller  v.  Noden, 

\k)  Maddon  dem.  Baker  v.  White,      2  Esp.  N.  P.  530. 
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But  not  where 
the  tenant  en- 
ters after  the 
title  of  the  re- 
▼enioner  ac- 
cmes* 


Nor  where  te- 
nant disclaims 
his  landlord. 


A  notice  to  quit  is  unnecessary  where-tlie  tenant  has  come 
into  possession  subsequently  to  the  accruing  of  the  title  of 
the  lessor  of  the  plaintiff^  and  without  his  consent.  As 
where  a  judgment  had  been  recovered  in  1808,  upon  whicli 
an  inquisition  bsued  in  1818,  and  in  1817  the  tenant  came 
into  possession,  the  Court  held  that  no  notice  was  necessaiji 
the  land  being  bound  from  the  time  of  the  judgment.  («) 

So,  where  the  tenant  has  attorned  to  any  other  person,  or 
has  done  any  act  disclaiming  his  tenancy,  or  in  any  way  pat 
his  landlord  at  defiance,  the  landlord  may  consider  him  a 
trespasser,  and  need  not  give  him  notice  to  quit,  (n)  But  the 
disclaimer  must  be  prior  to  the  day  laid  in  the  ejectment  (o) 

Where  the  defendant  in  ejectment  came  into  possession 
of  the  premises,  for  which  the  action  was  brought,  as  tenant 
to  D.  M.,  who  devised  the  same  to  the  lessors  of  the  plabtiff 
upon  certain  trusts  ;  and  the  will  being  long  contested,  the 
tenant,  doubting  whether  the  will  was  duly  made,  refused 
to  pay  the  rent  to  the  lessors  of  the  plaintifi^  professing, 
however,  that  he  was  ready  to  pay  it  to  any  person  entitled 
to  receive  it :  and,  having  actually  paid  part  of  it  to  a  man 
who  had  collected  rents  for  D.  M.  in  his  lifedme.  Lord 
Kenyon^  C.  J.,  ruled,  that  this  was  no  disavowal  of  the  title 
of  the  lessors  of  the  plaintiff,  and  that  the  tenant  was  entitled 
to  notice  to  quit,  (p) 


Nor  is  it  necessary,  in  case  of  adverse  possession,  to  gif e 
the  tenanto  in  possession  notice  to  quit :  as  where  a  party 
defended  an  action  of  ejectment,  as  landlord,  and  the  occupiers 
suffered  judgment  by  default,  the  defendant  could  not  object 
that  the  tenante  in  possession  had  not  received  notice  to 


(m)  Doe  dem.  Patland  r.  Hilder, 
2  Bam.  &  Aid.  782. 

(n)  Doe  dem.  Grubb  v.  Grabb, 
10  B.  &  C.  816.  Doe  dem.  Whit- 
took  9.  Jefferiesy  Gow.  196.  Doe 
dem.  Whitehead  e.  Pittman,  2  Nev. 
&  M.  673.     Doe  dem.  Dillon  v. 


Parker,  Gow,  ISO.  And  see  T^aog- 
morton  v.  Whelpdale,  BoIL  N.  P. 
96. 

(o)  Doe  dem.  Lewis  «.  Cawdor, 
1  C,  M.  &  IL  398. 

( j>)  Doe  dem.  Williams  v»  Pbs- 
quail,  Peak^  N.  P.  359. 
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quit  fivm  the  lesson  of  the  pluntifii  who  claimed  adversely  to 
the  party  under  whom  the  tenants  occupied,  {q) 

In  a  late  case,  where  the  defendant,  who  held  under  a 
tenant  for  life,  received  on  her  death  a  letter  from  the  lessor 
of  the  plaintiff,  claiming  as  heir*at-law  of  the  person  who 
bad  devised  the  premises  to  the  deceased  tenant  for  life  and 
demanding  rent ;  whereupon  the  defendant  wrote  in  answer, 
that  he  held  as  tenant  to  J.  S.  (the  husband  of  the  late  tenant 
for  life)  in  right  of  his  wife ;  that  he  had  never  considered 
the  lessor  of  the  plaintiff  as  his  landlord ;  that  he  should  be 
ready  to  pay  the  arrears  to  any  person  who  should  be  proved 
to  be  either  heir-at-law,  or  otherwise  entitled  to  receive  it; 
but  that,  without  disputing  the  pedigree  of  the  lessor  of 
the  plainti£^  he  must  decline  taking  upon  himself  to  decide 
upon  the  claim  made  on  him,  without  more  satisfactory 
proof  in  a  legal  manner :  it  was  held  that  this  letter  amounted 
to  a  disclaimer  of  the  title  of  the  heir-at-law,  and  that  he 
might  maintain  ejectment  against  the  tenant  without  giving 
him  previous  notice  to  quit,  (r) 

On  the  other  hand  the  necessity  of  giving  notice  upon  the  Nor  when  the 
partofthe  tenant,  will  be  dispensed  with  by  the  landlord's  J^SIi'tffi 
accepting  another  person  as  tenant,  in  his  room,  (9)  or  by 
doing  an  act  amounting  to  an  assent  to  the  determination 
of  the  tenancy :  as  where  the  landlord,  in  the  middle 
of  a  quarter,  accepted  from  his  tenant  the  key  of  the  house 
which  had  been  demised  under  an  agreement  that,  upon 
the  tenant's  giving  up  possession,  the  rent  should  cease.  (/) 
But  in  an  action  for  use  and  occupation  of  apartments  in 
the  plaintiff's  house  during  half  a-year,  where  it  appeared 
that  the  tenant  had  quitted  the  premises,  but  had  neglected  to 
give  a  notice  to  quit,  and  the  defence  set  up  was,  that  the  plain- 
er) Doe  dem.  Cheeae  v.  Creed,  N.P.604,6<oufeWallao.Atche8on, 
2Moore&P.  648,  e^«ufeDoedem.  3  Bing.  462,  Grimman  o.  Legge^ 
Fosters.  Williama,  Cowp.  622.  8  B.  &  C.  224,  Sdwyn,  N.  P.  9  edit. 

(r)  Doe  dem.  Calvert  o.  Frowd,      1421,  et  iitfra. 
4Bing.5a7.  (0   Whitehead    t.    Clifford,    5 

(')  Sparrow  v.  Hawkea,  2  Eap.     Taunt  518. 
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tiff^  after  the  defendant  had  quittedj  had  put  up  a  bill  at  the 
window,  and  endeavoured  to  let  the  lodgings.  Lord  Kei^yom, 
C.  J.,  expressed  an  opinion  that  the  defence  insisted  on  would 
afford  no  answer  to  the  plaintiff's  action :  it  was  for  the  be- 
nefit of  the  defendant  that  the  apartments  should  be  let,  nor 
would  he  infer  from  the  circumstances  of  the  party's  endea- 
vouring to  let  them,  that  the  contract  was  put  an  end  to; 
that  there  must  be  other  circumstances  to  shew  it»  and  not 
merely  an  act  of  so  equivocal  a  kind,  (u) 

Where  by  the  agreement  between  the  parties  the  te- 
nancy is  to  end  on  a  precise  day  there  is  no  necessity  for 
a  notice  to  quit,  (r)  And  if  by  the  terms  of  a  deed  of  co- 
partnership a  house  is  to  be  occupied  by  the  co-partners, 
during  the  co-partnership  only,  it  is  not  necessary,  after  a  dis- 
solution, to  give  a  notice  to  quit  previous  to  bringing  an 
action  of  ejectment  against  one  who  had  been  co-partner,  (v) 

But  if  the  landlord  receive  rent,  accruing  after  the  expi- 
ration of  the  lease,  his  receipt  will  bar  him  from  contending 
that  the  tenancy  is  at  an  end,  and  a  notice  to  quit  will  then 
be  necessary.  And  so  on  the  other  hand  where  A*,  who  held 
premises  under  a  lease  which  expired  at  Midsummer,  re- 
fiised  to  give  up  the  possession  at  that  time,  and  insisted 
upon  notice  to  quit,  and  afterwards  continued  in  possession 
till  Christmas,  and  paid  rent :  it  was  held,  that  this  was  con- 
clusive evidence  of  a  tenancy,  and  that  the  landlord  was  en- 
titled to  recover  a  quarter's  rent  due  at  Lady-day.  {x) 

If  land  be  in  lease  to  tenant  for  years,  who  underlets  part 
to  tenant  from  year  to  year,  and  the  latter  holds  on  after  the 
determination  of  his  lessor's  interest,  and  pays  a  quarters 
rent  to  a  new  tenant  for  years ;  this  is  not  sufficient  evidence 

(«)  Redpath  v.  Roberts,  3  Esp.  et  vide  vrfra,  p.  344. 
825.    Recognised  by  Lord  Ellen-         (to)  Doedem.Waithm8no.Mfle^ 

boroogli  in  Mills   o.  Bottomley,  1  Stark.  181. 
dted  Selw.  N.  P.  9  edit  14, 21.  (ar)  Bishop  v.  Howard,  2  B.  &  C. 

(o)  Cobb  V.  Stokes,  8  East,  358.  100.  Fell  v.  Wilson,  12  Eatt^  83. 
Messenger  9.  Armstrong,  1 T.  R«  54, 
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of  a  new  tenancy  from  year  to  year  to  entide  the  new  tenant 
for  years  to  notice  to  quit;  for  the  fact  relied  on,  admits 
equaDy  of  a  diflferent  consideration,  vtar.,  a  taking  for  a  single 

quarter,  (y) 

Under  the  Tithe  Commutation  Act,  («)  tithes  in  England 
and  Wales  will  be  commuted  into  rent-charges,  and  by 
the  eighty-eighth  section,  lessees  are  authorized  to  surrender 
their  leases,  and  provision  is  made  for  mutual  compensation. 
Que8t]<m8,  therefore,  in  respect  of  the  determination  of  com- 
position for  tithes  can  rarely  arise.  The  following  caC^s 
arose  on  the  law  as  it  stood  before  the  passing  of  the 
Commutation  Act. 

lotbecase  of  a  composition  for  tithes  between  the  parson  and  To  determioe 
the  farmer,  without  any  particular  period  being  specified  for  for  ^u^^"° 
which  the  composition  was  to  last,  it  was  decided  that  a  notice 
most  be  given  by  the  party  intending  to  determine  the  com- 
positioDi  in  the  same  manner  as  in  the  case  of  a  tenancy  of  lands 
from  year  to  year,  (a)  If,  therefore,  a  composition  for  tithes  was 
made  by  A.  as  proprietor,  and  he  leased  them  to  B.,  whose 
niterest  was  afterwards  put  an  end  to  by  A.,  before  any  altera- 
tion was  made  in  the  composition,  A.  could  not  determine  it 
without  half  a-year's  notice.  (6)  Where,  however,  the  bar- 
gainee of  tithes  for  one  year  underlet  them  to  the  several 
occupiers  of  the  land,  no  notice  to  determine  the  under- 
letting by  another  bargainee  of  the  same  tithes  for  the 
foOowing  year  was  required,  (c)  And  as  a  composition  was 
determined  by  the  death  of  the  incumbent,  no  notice  was  ne- 
cessary from  the  successor,  unless  he  adopt  the  composi- 
tion, {d)  But  if  a  person  who  held  under  a  former  incum- 
bent continued   in  possession  under  his  successor,  without 

(y)  Freeman  o.  Jury,  Mood.  &  3  Camp.  *!\,    Doe  dem.  Brierly  o« 

MaL  19.  Palmer,  16  East,  53. 

(«)  6  &  7  Wm.  IV.  c.  71.  (5)  Wyburd  r.  Tack,  sup. 

{a)  Bishop  v.  Chichester,  Gwil.         (c)  Cox  o.  Brain,  3  Taunt.  95. 
1316.  Wyburd  o.  Tuck,  1  B.  &  P.         {d)  Brown  o.  Barlow,  Gwil.  1001. 
^46.  Doe  dem.  Moigan  V.  Chnrcki 
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disturbance,  he  must  be  presumed  to  hold  as  tenant  to  the 
latteri  and  could  not  be  dispossessed  without  a  notice  to 
quit  (k)  Where  a  notice  was  given,  it  must  be  to  deter- 
mine the  composition  in  toto;  for  it  could  not  be  determiiied 
as  to  party  and  continued  as  to  the  rest.  (/) 

3.  At  what  2.  When  one  year  of  the  tenancy  is  run  out,  and  a  new 

nrastbegifeii;  J^^^  ^^  entered  upon,  the  parties  have  a  right  to  hold  each 

other  to  the  tenancy  for  the  whole  of  that  year*  The  time, 
therefore,  required  for  quitting  must  expire  exactly  with 
the  current  year.  For  as  on  the  one  hand  neither  party 
has  a  right  to  put  an  end  to  the  tenancy  before  the  expira* 
tion  of  the  year ;  so  on  the  other  hand,  if  the  notice  ore^ 
step  its  expiration,  a  new  year  is  entered  upon,  and  a  new 
right  to  enjoy  that  year  arises. 


incmseof 
tenancy  from 
year  to  year : 


Where  the  parties  are  silent  as  to  the  length  of  the  notice 
required,  the  law  demands  that  in  the  case  of  tenancy  from 
year  to  year,  it  should  be  at  least  half  a  year,  (not  merel} 
six  lunar  months ;)  so  that  it  may  be  laid  down  as  a  general 
rule  that,  in  order  to  put  an  end  to  a  tenancy  from  year  to 
year,  there  must  be  half  a  year's  notice  to  quit,  ending  at 
the  expiration  of  the  year;  a  rule  that  extends  equally  to 
houses,  lands,  tithes,  &c.  (m)  But  tenant  from  year  to 
year,  not  under  any  agreement  to  repur,  may  quit,  without 
notice,  on  the  premises  becoming  unsafe  for  want  of  repairsi  (o) 
or  unwholesome  for  want  of  suflBcient  drainage,  without  great 
and  unreasonable  labour  and  expence  in  repairs,  (p) 


Ik)  Doe  dem.  Gates  o.SomerTille» 
6  B.  &  C.  126. 

(J)  Reynel  o.  Rogers,  Bonb.  15, 
ei«ufe Adams  v,  Hewitt,7  B.P.  C 
$4,  et  vide  Mirehoose  on  Tithes, 
p.  200. 

(m)  Gulliver  dem.  Taaker  o.  Burr, 
BL  Rep.  596.  Right  dem.  Flower 
o.  Darby,  1  T.  K  169.  Hewitt  9. 
Adams,  7  Bro.  P.  C.  64.    In  legal 


computation  half  a  year  is  IBS  diyii 
the  odd  hours  beingrejectcd.  Aooa. 

Dyer,  345. 

(»)  Edwards  V.  Etherington.  iRf 
&  M.  268.  Abbott,  C.  J.  Salif- 
bury  0.  Marshal^  4  Gar.  &  P.  616, 
sed  vide  Bates  v.  Holtpappb,  i 
Taunt  45. 

(o)  Gollins  V.  Bairow,  1  Mo^ 
&  Rob.  112. 
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By  the  expression  "  half  a  year^"  this  distinction  must 
be  observedi  that  if  the  tenancy  expire  on  any  of  the  usual 
feasts,  the  notice  must  be  given  prior  to  the  corresponding 
feast,  happening  in  the  middle  of  a  year ;  but  if  the  tenancy 
expires  on  any  other  day  in  the  year,  the  notice  must  be 
given  six  calendar  months  prior  to  such  determination,  (r) 

A  reservation  of  rent  quarterly  is  no  dispensation  of  the 
necessity  of  the  half-year's  notice,  (s) 

The  length  of  time  {viz.  half  a  year,)  required  by  the  law  bj  fpecitl 
for  a  notice  to  quit,  may,  however,  be  varied  by  particular  local  ^^^^'^"* 
custom,  or  by  the  special  agreement  of  the  parties.     Thus 
a  custom  may  be  shewn  making  a  year's  notice  necessary ; 
or  an  agreement  may  be  set  up,  by  which  three  months 
shaD  suffice.  (0       Still,  however,  whatever  be   the  length  The  notice 
of  the  notice,  it  ought  neither  to  break  into  the  year,  nor  JJe^ew,  ^ 
to  exceed  it ;  it  having  been  decided  that,  on  a  letting ''  from 
year  to  year  to  quit  at  a  quarter's  notice,"  the  quarter  must 
expire  with  the  current  year  of  the  tenancy,  (»)  unless  the 
contrary  be  expressly  agreed  between  the  parties,  (v) 

Where  the  tenancy  is  for  less  than  a  year,  as  for  a  quar-  or  with  the 

ter,  a  month,  or  a  week,  (for  which  short  periods  lodgings  ^^JiS/^. 

are  usually  let,)  the  length  of  the  notice  must  be  regulated  cording  m  the 

by  the  letting ;   as  a  month's  notice  for  a  monthly  letting,  made, 
and  a  week's  notice  for   a  weekly  letting,  (to)      But   the 

(r)  Doe  dem.  Harrop  v.  Green,  out  without  a  quarter's  warmngs 

4  Esp.  199.    Doe  dem.  Duke  of  and  a  tenant  at  will,  paying  above 

Bedford  v.  Knightley,  7  T.  R.  63.  409.  per  oiittttm,  shall  not  be  turned 

1  Chitt  11.  (b.)    Roe  dem.  Durant  out  without  he  hath  half  a  year's 

t-  Doe,  6  Bing.  574.    4  Moore  &  warning."     And  see  Dethick  v. 

P-  391,  et  vide  Adams  on  Eject.  Saunders,  2  Sidf.  20.    Timmins  v. 

138, 3d  edit.  Rowlinson,  Burr.  1609,  and  Sel- 

(«)  Shirley  o.  Newman,  1  Esp.  wyn's  N.P.9th  edit.  p.  710. 

N.  P.  266.  («)  Doe  dem.  Pitcher  v.  Donovan, 

(0  Roe  dem.  Henderson  v.  Char-  1  Taunt.  555.    S.  C.  2  Camp.  78. 

nock,  Peake,  N.  P.  7,  and  Tyley  v.  (v)  Doe  dem.  Rigge  v.  Bell,  5 

Seed,  Skin.  649,  in  which  last  case  it  T.  R.  47 1 ,  and  see  Shu'ley  v.  New- 

is  laid  that,  **  by  the  custom  of  Lon-  man,  1  Esp.  266. 

^Di  a  tenant  under  40«.  rent,  being  (to)  Doe  dem.  Parry  v.  HazeU, 

^^ot  It  will,  shall  not  be  turned  ]    Esp.   N.    P.    94.     Roe    dem. 

A   A 
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same  principle  must  govern  such  a  tenancy  as  governs  a 
tenancy  from  year  to  year; — the  expiration  of  the  notice 
must  be  with  the  expiration  of  the  month  or  week ;  there 
fore,  where  premises  were  taken  under  an  agreement  by 
which  the  *^  tenant  was  always  to  be  subject  to  quit  at  three 
months'  notice/*  Lord  EUenborough^  C.  J*,  held  this  to  be  a 
quarterly  tenancy;  and  that  to  determine  it,  a  quarters' 
notice  must  be  given,  expiring  at  the  same  time  of  the  year 
at  which  it  commenced^  or  any  corresponding  quarter-day.  (^) 
And  it  follows  upon  the  same  principle  that  where  a  letting 
is  for  a  month  determinable  upon  a  week's  notice,  the  notice 
ought  to  expire  with  the  month. 

If  lodgings  are  let  at  a  rent  payable  half  yearly,  and  after 
payment  of  the  first  half  year's  rent,  and  during  the  next 
quarter,  the  lodger  quits  the  possession,  and  at  the  end  of 
the  year  pays  up  the  last  half  year's  rent;  a  tenancy  from 
year  to  year  will  not  be  implied,  although  if  he  had  cobh 
menced  a  second  year's  tenancy  it  might,  (z)  The  inference 
will  be,  that  the  party  considered  himself  tenant  for  one 
year,  and  no  longer. 

Notice  to  a  weekly  tenant  to  quit  **  at  the  end  of  his  tenancy 
next  after  a  week  from  the  date  of  the  notice"  is  sufficient  (a) 

It  has  been  holden  at  Nisi  Prius  that  unless  there  is  an 
usage  to  that  effect,  a  weekly  notice  by  the  tenant  is  not 
necessary  to  determine  a  weekly  tenancy,  (fi)  But  thebetta* 
opinion  appears  to  be,  that  a  week's  notice  is,  in  all  such  cases, 
necessary,  unless  the  contrary  is  stipulated  for. 

A  lodger  cannot,  it  seems,  quit  without  notice,  merely  from 
an  apprehension  (however  reasonable)  of  his  goods  being 
distrained  for  his  landlord's  rent,  (c) 

Peacock  o.  Raffan,  6  Esp.  4.    Right  6  Bing.  362. 

dem.  Flower  v.  Barber,  1  T.  R.  156.  {h)  Huffell  v.  Annistead,  5  C.  & 

(y)  Kemp  v,  Derrett,  3  Campb.  P.  66. 

610.  (0)  Rickett  o.  Tollick,  6  Ckr.  & 

(r)  Wilson  v.  Abbott,  3  B^  &  C.88.  P.  66. 

(a)  Doe  dem«  Campbell  v.  JScott, 
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Smce  the  notice  must  expire  with  the  year,  months  &c.,  it  At  what  times 

I  •  •  the  tenancy 

IS  always  necessary  to  be  accurate  in  ascertaining  the  time  at  shall  be  con- 
which  the  tenancy  commenced.  ^M^bgwd*" 

In  general  the  tenancy  will  be  taken  to  commence  from 
the  day  of  the  tenant's  entering,  and  not  with  reference  to 
any  particular  quarter-day :  and,  therefore^  where  a  quarterly 
tenant  entered  on  the  29th  of  Octoberi  Lord  Ellenborough 
held  that,  in  the  absence  of  any  agreement,  the  notice 
should  expire  on  the  29th  of  January,  29th  of  April,  29th 
of  July,  or  29th  of  October.  «  The  defendant,"  his  lord- 
ship observed,  "might  have  been  made  to  hold  from  the 
preceding  or  succeeding  general  quarter-day;  but,  in  the 
absence  of  all  evidence  to  the  contrary,  I  must  presume  that 
he  held  from  the  time  when  he  entered  as  tenant."  (rf) 

But  where  a  tenant  entered  in  the  middle  of  a  quarter, 
and  afterwards  paid  for  that  time  to  the  beginning  of  a  suc- 
ceeding regular  quarter,  from  which  time  he  paid  half- 
yearJy,  Lord  Ellenborough  held  that  his  tenancy  com- 
menced from  the  quarter  succeeding  his  entering,  (e) 

However,  in  another  case,  where  the  tenant  entered  in  the 
middle  of  a  quarter  upon  an  agreement  to  pay  rent  "  quar- 
terly, and  for  the  half  quarter,"  it  was  left  to  the  jury  to 
say  whether  he  was  tenant  from  the  quarter-day  prior  to  the 
time  when  he  entered,  or  from  the  succeeding  quarter-day  ; 
^  under  the  direction  of  Lord  Ellenborough  the  jury 
found  that  the  tenancy  commenced  from  the  preceding 
quarter-day.  (/) 

Where  a  party  took  possession  on  the  first  of  August, 
and  at  the  Michaelmas  following  paid  the  half  quarter's 
rent,  and  continued  afterwards  to  pay  quarterly  on  the  usual 
feast  days :  it  was  held  that  a  notice  to  quit  at  Michaelmas 

(</)Kempo.Derrett,3Camp.510.         (/)  Doe  dem.  Wadznore  v.  Sel* 
>)  Doe  dem.  Holcomb  v,  John-     wyn,  Hil.  T.  47  Geo.  III.  Adamsi 
■<^Q,6  Esp.  10.  Eject.  3d  edit.  145. 

A    A    2 
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was  sufficient ;  and  that  although  the  landlord  had  at  first 
given  notice,  expiring  with  the  half  quarter,  it  was  not  ne* 
cessarily  to  be  inferred,  from  that  circumstance,  that  the 
tenancy  from  year  to  year  commenced  on  that  day*  (g) 

Where  tenant        If  a  tenant  hold  over  and  pay  rent    after  the  expiration 

holds  over,  i»i.i  •  .  i.  -ir 

the  lease  being  ^^  °^  lease,  notice  to  quit  must  be  given  with  reference  to 
at  an  end,         ^1,^  ^jm^  ^f  entry  under  the  lease.  (A) 

Where  a  tenant  by  lease  for  years  continued  to  hold,  after 
the  term  had  expired,  as  tenant  from  year  to  year ;  and  be 
becoming  a  bankrupt,  his  interest  was  assigned,  and  the 
assignee  entered  at  a  time  different  from  that  at  which  the 
lease  commenced,  Lord  EUenborough  held  that  a  notice  to 
quit  ought,  nevertheless,  to  expire  with  reference  to  the 
original  tenancy,  and  not  to  the  assignee's  entry,  (t) 

or  void.  ^^  where  a  lease  is  granted  under,  but  not  in  confor- 

mity with  a  power,  and  the  remainder-man,  instead  of 
ousting  the  tenant,  suffers  him  to  hold  on,  and  thereby 
creates  a  new  tenancy  from  year  to  year,  the  rule  is,  that  the 
year  must  not  be  taken  to  begin  from  the  time  when  snch 
tenancy  commences,  but  must  be  calculated  with  reference  to 
the  original  holding.  For  instance : — A.,  tenant  for  \iiei 
having  power  to  make  leases  for  seven  years,  makes  a  lease 
to  B.  for  ten  years,  to  commence  from  the  1st  of  Januarji 
1800.  On  the  1st  of  February,  1808,  A.  dies.  Theleaafl 
then  becomes  void,  and  the  remainder-man  has  a  right  tc 
enter  and  oust  B.  But  if  instead  of  so  doing,  he  suffer  him 
to  remain  and  receive  rent  of  him,  and  thereby  adopt  him  ai 
his  tenant  from  year  to  year,  (for  no  acceptance  of  rent  cai 
confirm  the  original  lease  which  becomes  absolutely  void  oi 
the  death  of  A.,)  {k)  this  new  tenancy  must  have  referena 
to  the  original  lease ;  and  consequently  the  year  must  b^ 
taken  to  end  with  the  Slst  of  December,  1808,  and  not  ai 

{g)  Doe  dem.  Savage  V.  Stapleton,      muel^  5  Esp.  173. 
3  C.  &  P.  275.    Per  Park,  J.  (i)  Ibid. 

(A)  Doe  dem.  Castleton  r.  Sa-         {k)  Snotty  p.  360. 


CHAP.  I.]         Ofdissolvmg  the  Tenancy.  357 

beginning  on  the  1st  of  February,  1808,  and  ending  with  the 
SIst  of  January,  1809.  And  where  tenant  for  life  on  the 
22d  of  June,  1785,  made  a  lease  for  twenty-one  years,  to 
commence  from  Old  Lady-day,  (being  the  5th  of  April,)  and 
died  on  the  30th  of  September,  1785,  and  the  tenant  con- 
tinued in  possession,  and  paid  rent  to  the  remainder-man  Jbr 
two  years  together  upon  Old  Lady-day ^  and  Old  Michaelmas 
day,  the  Court  held  that  a  notice  to  quit,  expiring  on  Old 
Lady-day,  was  proper.  (/) 

The  same  rule  of  law  will  apply  in  the  case  of  a  tenancy 
irom  year  to  year,  by  a  tenant  holding  under  a  lease  void  by 
the  Statute  of  Frauds,  (m) 

It  frequently  happens,  especially  in  fanning  leases,  that  where  severii. 
premises  are  let  by  one  demise,  but  under  an  agreement  State  dembed 
that  different  parts  shall  be  entered  upon  at  different  times.  ^^  '^"^  ** 

n         •  •  11    '®*®''J  timei. 

The  difficulty  of  givmg  notice  to  quit,  so  as  to  comprehend 
all  the  parts,  seems  to  have  been  first  solved  in  the  case  of 
Doe  on  the  demise  of  Dagget  v.  Snowdon,'(n)  which  case, 
together  with  others,  in  which  it  has  been  recognized  and 
confirmed,  established  as  a  rule,  that  the  notice  must  be 
given  with  reference  to  the  substantial  part  of  the  demised 
premises,  which  will  be  sufficient  to  determine  the  tenancy 
as  to  the  auxiliary  parts,  although  six  months  do  not  inter- 
vene between  the  date  of  the  notice  and  the  completion  of 
the  year  for  which  such  auxiliary  parts  may  be  held. 

In  this  case  it  appeared  that  a  written  memorandum  was 
entered  into,  by  which  the  plaintiff  agreed  to  let  the  defendant 
a  farm,  **To  hold  the  arable  ground  from  the  13th  of  Feb- 
ruary then  next,  the  pasture  ground  from  the  5th  of  April, 
and  the  meadow  ground  from  the  12th  of  May,  for  seven 
years  from  the  said  days  and  times,  at   the  yearly  rent  of 

(0  Boe  dem.  Jordan  v.  Ward,         (m)  Doe  dem.  Rigge  v.  Bell,  5 

1  Hen.  BL  97-     Doe  dem.  Collins  T.  R.  471. 
V.  Wdler,  7  T.  R.  478,  et  vide  Doe         («)  BL  Rep.  1224. 
dem.  Martin  v.  Watts,  ibid,  83. 
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S6/.y  clear  of  taxes,  payable  half-yearly ,  at  Michaelmas  and 
Lady-day,  the  first  half-yearly  payment  to  be  made  at 
Michaelmas  next.  The  defendant  to  have  a  privilege  of 
having  a  way-going  crop  of  three  parts  of  the  arable  ground 
after  the  expiration  of  the  said  term,  paying  at  the  rate  of 
13«.  an  acre  for  the  same,  and  consuming  the  same  on  the 
premises.**  The  defendant  occupied  the  farm,  and  condoned 
as  tenant  after  the  end  of  the  term.  On  the  30th  of  Sep- 
tember, the  plaintiff  gave  the  defendant  a  written  notice  to 
quit  the  arable  land  on  the  13th  of  February  next,  the 
pasture  on  the  5th  of  April,  and  the  meadow  ground  on  the 
)2th  of  May ;  which  notice  bore  date  the  29th  of  September. 

The  question  being,  whether  this  notice  was  sufficient  to 
entitle  the  plaintiff  to  recover  the  whole,  or  any  part  of  the 
premises,   it  was  argued  by  Davy,  Serjeant,  for  the  de- 
fendant, that  this  was  not  a  sufficient  notice  for  any  part,  the 
whole  being  one  entire  tenancy ;  and  therefore  notice  to  quit 
ought  to  have  been  given  on  the  13th  of  August,  being  six 
months  previous  to  the  time  when  the  first  part  of  the  term 
expired.     But    Gould,    Blcickstone,  and    Nares,    Justices, 
[absente  de  Grey,  C.  J.)  held  that  the  notice  was  sufficient 
for  the  whole.  **  It  was  settled,**  they  said,  *'  by  all  the  judges 
about  ten  years  before,  that  in  tenancies  from  year  to  year 
(which  these  kinds  of  holdings  over  are  held  to  be)  there 
must  be  on  either  side  six  months'  notice  to  quit  according 
to  the  ancient  law ;  except  where  any  special  agreement  or 
the  custom  of  particular  places  intervene.     The  true  con- 
struction of  this  agreement  is,  that  it  is  a  holding  from  Lady- 
day  to  Lady^day  old  style ;  the  rent  being  payable  at  old 
Michaelmas  and  Lady-day.     And  though  part  of  the  fann 
is  to  be  entered  upon  and  quitted  at  Old  Candlemas,  Feb- 
ruary 13,  and  other  part  not  till  old  May-day,  May  12,  yet 
that  is  no  more  than  the  custom  of  most  countries  wouk 
have  directed  without  any  special  words  for  that  purpose  ii 
a  taking  from  old  Lady-day,  the  5th  of  April,  viz.^  that  tb< 
arable  shall  be  entered  upon  at  Candlemas,  to  prepare  it  foi 
^}ie  Lent  corn ;  and  the  meadows  not  tUI  ]VIayrilay»  when  ii 
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those  northern  countries  they  are  usually  heyned  for  hay. 
And  if  any  inconvenience  could  have  happened  to  the 
retiring  tenant  by  this  mode  of  quitting,  it  is  sufficiently 
obviated  in  the  present  case  by  the  clause  which  provides  a 
way-gobg  crop  for  the  tenant.  ^V1lereas  great  mischief 
might  happen  to  the  landlord  by  requiring  a  notice  to  be 
given  so  early  as  the  1.3th  of  August,  by  giving  room  to  the 
tenant  to  harass  and  wear  out  the  land  out  of  the  usual  course 
of  husbandry ;  and  particularly  by  taking  a  second  crop  of 
hay  from  the  meadows." 

This  case  of  Doe  v.  Snowden  has  been  fully  established  by 
other  decisions. 

Thus,  under  an  agreement  by  a  tenant  of  a  farm  to  enter  on 
the  tillage  land  at  Candlemas,  and  on  the  house  and  all  other 
the  premises  at  Lady-day  following,  and  that  when  he  left 
the  farm  he  should  quit  the  same  accortUng  to  the  times  of 
^^y  oe  qforesaid,  the  rent  being  reserved  half-yearly,  at 
Micbaefanas  and  Lady-day ;  it  was  held  that  a  notice  to  quit 
delivered  half  a  year  before  Lady-day,  but  less  than  half  a 
year  before  Candlemas,  was  good ;  the  taking  being  in  sub- 
stance from  Lady-day,  with  a  privilege  for  the  incoming 
tenant  to  enter  on  the  arable  land  at  Candlemas,  for  the  sake 
of  preparing  it;  and  a  stipulation  by  him  when  he  quitted 
the  farm,  to  allow  the  same  privilege  to  the  incoming  tenant. 
And  the  Court  thought  that  the  particular  terms  of  this 
agreement,  viz.,  to  quit  **  according  to  the  times  of  entry 
as  aforesaid,"  did  not  raise  a  distinction  between  the  case 
and  Doe  v.  Snowden.  (p) 

A  subsequent  case  has  extended  the  rule  to  other  than 
mere  farming  leases.  Under  an  agreement  of  demise,  dated 
in  January,  of  a  dwelling-house  and  other  buildings  for  the 
purpose  of  carrying  on  a  manufacture,  together  with  certain 
meadow,  pasture,  and  bleaching  grounds,  water-courses,  &c., 

(p)  Doe  dem.  Strickland  v,  Spence^  6  East,  130. 
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for  a  term  of  thirty-five  years,  to  commence ^  as  to  thejmeadm 
ground,  from  the  25th  of  December  last,  as  to  the  ptutwet 
from  the  25th  of  March  nest,  and  as  to  the  housing,  msfir, 
and   all  the    rest  of  the  premises,  from  the  Ist  of  May; 
reserving^  the  first  half-year's  rent  on  the  day  of  Pentecost, 
and  the  other  half-year's  rent  at  Martinmas ;  it  was  held 
that  the  substantial  subject  of  demise  being  the  hoase  and 
buildings  for  the  purpose  of  the  manufacture,  which  were  to 
be  entered  on  the  1st  of  May,  that  was  the  substantial  timi 
of  entry  to  which  a  notice  to  quit  ought  to  refer;  and  not 
the  25th  of  December,  when  the  incoming  tenant  had  liberty 
of  entering  on  the  meadow,  which  was  merely  auxiliary  to 
the  other  and  principal  subject  of  demise ;  and  consequently 
that  a  notice  served  on  the  28th  of  September,  (which  would 
have  been  sufficient  with   reference  even   to   the   25th  of 
March,)  to  quit  at  the  expiration  of  the  current  gear  of  ike 
holding f  was  sufficient,  {q) 

What  is  the  principal,  and  what  the  accessary  part  of  the 
demise,  is  a  question  of  fact  for  the  jury,  upon  which  the 
judge  is  to  decide  whether  the  notice  was  served  in  time. 
Where  a  house  and  land  were  let  together,  and  the  judge 
taking  upon  himself  to  decide  that  the  land  was  the  principal 
subject  of  demise,  nonsuited  the  plaintifiT  in  ejectment  on  the 
ground  of  an  insufficient  notice ;  the  Court,  on  an  applica- 
tion to  set  aside  the  nonsuit,  agreed  that  the  question  of  pre- 
ponderance was  a  question  for  the  jury :  but  as  the  plaintiff 
acquiesced  in  the  opinion  of  the  judge,  and  did  not  desire  hhn 
to  leave  it  to  the  jury,  they  refused  to  set  aside  the  nonsuit,  (r) 

The  difficulty         The  notice  to  quit  is  of  itself  no  evidence  of  the  time  at 

of  ucertaintnr 

the  commence-  which  the  tenancy  commenced,  {s)    Yet  if  a  specific  time 
noit  cured  by   £^^  quitting  is  mentioned  in  the  notice,  and  it  is  personally 


wtiTer. 


(9)  Doe  dem.  Lord  Bradford  o.  2  Campb.  387*    It  was  so  bdd  by 

Watkins,  7  East,  551.  Eyre,  B.  in  Doe  dem.  Paddioanbe 

(r)  Doe  dem.  Heapy  o.  Howard,  v.  Harris,  Dorchester  Summer  As- 

11  East,  498.  sizes,  1784,  cited  1  T.  R.  161. 

(«)  In  Doe  dem.  Ash  o.  Calvert, 
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served  upon  the  tenant,  and  he  receives  it  and  makes  no 
objectioo  to  it,  this  is  evidence  from  which  the  jury  may 
conclude  that  the  tenancy  began  at  the  time  at  which  the 
notice  is  to  expire*  {t) 

A  notice  was  given  on  the  S2nd  of  March,  by  a  landlord 
to  his  tenant,  to  quit  at  the  expiration  of  the  current  year. 
A  declaration  in  ejectment,  laying  the  demise  on  the  Ist  of 
November,  was  on  the  16th  of  January  following  served  on 
the  teoaot,  who  at  the  time  made  no  objection  to  the  no- 
tice to  quit,  but  said  he  should  go  out  as  soon  as  he  could 
fit  himself:  this  was  held  to  be  primd  facie  evidence  that  the 
tenaocy  commenced  at  Michaelmas,  and  was  determined  be* 
fore  the  day  of  the  demise  laid  in  the  declaration;  this 
appears  to  have  been  a  strong  case  in  favor  of  the  landlord,  (k) 

The  custom  of  the  country  may  sometimes  prove  the  com-  Custom  of  the 

,  country. 

mencement  of  the  tenancy,  as  where  notice  was  delivered  on 
September  27th,  to  quit  '^  at  the  expiration  of  the  term  for 
which  you  hold  the  same,'*  which  notice  was  served  personally 
upon  the  tenant,  who  observed,  *^  I  hope  Mr.  M.  does  not 
mean  to  turn  me  out  :**  Holroyd,  J.,  permitted  the  lessor  to 
prove  that  it  was  the  general  custom  in  that  part  of  the 
country  where  the  demised  lands  lay  to  let  the  same  firom 
Lady-day  to  Lady-day,  and  that  the  defendant's  rent  was 
due  at  Michaelmas  and  Lady-day  respectively;  and  directed 
the  jury  to  presume,  that  this  tenancy,  like  other  tenancies 
in  that  part  of  the  country,  was  a  tenancy  from  Ladyday  to 
Lady-day.  {v) 

But  in  order  to  make  evidence  of  this  nature  available, 
it  must  be  shewn  that  the  notice  was  personally  served  upon 
the  party  so  as  to  give  him  an  opportunity  objecting  to  it.  (tr) 

(0  Doe  dem.  Leicester  o. ,  ^ell,  2  Campb.  559. 

3  Taunt.  109.     Doe  d«m.  Clarges  (v)  Doe  dem.  Milnes  o.  Lamb, 

p.  Fonter,  13  Bast,  405.    Thomas  Nottingham  Summer  Assizes,  1817: 

dem.  Jones  o.  Thomas,  2  Campb.  cited  Adams  on  Ejectment,  316, 

647.  3rd  edit. 

(■)  Doe  dem.  Baker  o.  Woomb-  (to)  Doe  v.  Forster,  wp. 
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If  the  tenant  assents  to  the  notice,  he  will  not  be  allowed 
to  shew  it  expires  at  a  wrong  time,  but  such  assent  must  be 
clear,  and  not  amount  merely  to  a  want  of  objection.  For 
where  a  tenant  in  possession,  when  serred  with  a  notice  to 
quit  at  Midsummer^  said,  '^  I  pay  rent  enough  already,  and 
it  is  hard  to  use  me  thus,"  he  was  permitted  to  shew  that  he 
held  from  Michaelmas ;  and  BuUer,  J.,  said,  that  whether 
the  tenant  had  assented  to  be  considered  as  holding  from 
Midsummer  would  have  been  a  question  of  fact  for  the 
jury,  (x) 


If  tenant 
misleads. 


If  the  tenant  misleads  his  landlord,  he  will  be  bound,  as 
where  a  tenant,  on  being  applied  to  respecting  the  com- 
mencement of  his  holding,  informed  the  lessor  that  it  began 
on  Lady-day,  and  six  months'  notice  was  accordingly  giten 
to  quit  at  Lady-day,  Lord  Kenyon  would  not  allow  the 
tenant  to  shew  that  the  tenancy  began  at  a  diflerent  tine; 
saying,  **  that  it  made  no  difference  whether  the  information 
so  given  proceeded  from  mistake  or  design,  as  it  had  equally 
the  mischief  of  leading  the  landlord  into  an  error.**  (y) 


Receipt. 


A  receipt  for  rent  up  to  a  particular  day,  stating  it  to  be 
a  year's  rent,  is  primd  facie  evidence  of  the  commencement 
of  the  tenancy  on  that  day.  («) 


Acquiescence.        The  acquiescence  of  the  party  served  with  a  notice  short 

of  six  months  will  be  primd  facie  evidence  that  some  agree- 
ment existed  between  the  parties  that  a  notice  of  less  than 
the  regular  length  should  be  given.  For  when  three  months' 
notice  only  was  given  by  the  tenant,  and  the  lessor  neither 
expressed  his  assent  or  dissent,  and  took  the  rent  up  to  the 
time  when  the  tenant  quitted.  Lord  Kenyon  said,  "  that  the 
parties  might  by  agreement  dispense  with  the  six  months' 
notice ;  and  the  acquiescence  of  the  parties  was  presumptive 
evidence  of  such  agreement,  as  the  lessor  had  received  the 

(«)  Oakapple  dem.  Green  v.  Co-     2  Esp.  635. 
pons,  4  T.  R.  361.  U)  I>oe  dem.]  Castleton  r.  Sa- 

(y)  Doe  dem.  Eyre  v.  Lambly,     muel,  5  Esp.  173. 
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notice  to  quit  at  the  end  of  three  months,  and  never  ex- 
pressed to  the  tenant  any  disaent  whatever;  which  he 
thought  he  should  have  done,  if  he  had  meant  to  have  re- 
fund his  assent  to  the  tenant's  quitting  according  to  the 

notice,  (a) 

3.  Notice  to  quit  by  the  agent  of  an  agent  is  not  sufficient  By  whom  the 
without  a  recognition  by  the  principal,  (&)  nor  by  a  mere 
agent  to  receive  rents,  but  an  agent  to  let  and  receive  rents  Ageat 
has,  it  seems,  such  an  authority,  (c) 

The  agent  should  have  his  authority  at  the  time  the  notice  At  what  time 
begins  to  operate,  and  a  subsequent  recognition  will  not,  it  ^^  authoritj. 
seems,  be  sufficient ;  (d)  and  at  all  events  the  brinpng  of  the 
ejectment  is  not  a  sufficient  recognition,  (e) 

Where  a  lease  for  twenty-one  years  contained  a  proviso, 
that  in  case  either  landlord  or  tenant,  or  their  respective 
heirs  and  executors^  wished  to  determine  it  at  the  end  of 
the  first  fourteen  years,  and  should  give  six  months'  notice 
in  writing  under  his  or  their  respective  hands,  the  term 
should  cease ;  it  was  held  that  a  notice  to  quit,  signed  by  two 
only  of  the  three  executors  of  the  original  lessor,  to  whom 
the  freehold  was  devised  as  joint  tenants,  expressing  the 
notice  to  be  given  on  behalf  of  themselves  and  the  third  exe- 
cutor, was  bad,  notwithstanding  a  subsequent  recognition  of 
it  by  the  third  executor,  {/)  but  this  decision  was  on  the 
ground  that  a  specific  mode  of  determining  the  tenancy  was 
pointed  out  by  the  lease. 

It  is  said,  in  a  printed  case,  {g)  that  a  subsequent  recognition  Subsequent 

recogmtion,  if 
good. 

(a)  Shirley  v.Newman,  lEsp.  266.  Rhodes  o.  Robinson,  supra, 

(6)  Doe  dem.  Rhodes  v.  Robin-  (e)  Ibid, 

son,  3  BiDg.  677.  N.  S.  (/)  Right  dem.  Fisher  v.  Cuthell, 

(c)  Doe  dem.  Mamius  v,  Mvaem,  5  East,  491.    5  Esp.  149,  et  vide  i 

2  Moo.  &  Rob.  56.  B.  &  Ad.  142. 

((/)  Doe  dem.  Mami  v,  Walters,  (g)  Doe  dem.  Mann  v.  Walters, 

10  B.  &  C.  621.    Adams  on  Eject.  10  B.  &  C.  626,  et  vide  Doe  dem. 

3rd  ediL  p.  626,  et  vide  Doe  dem.  Rhodes  v,  Robinson,  nipra. 
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may  be  sufficient,  as  where  such  notice  was  given  by  an 
agent  under  a  written  authority,  which  authority,  at  the 
time  of  the  service  of  the  notice,  had  been  signed  only  by 
some  of  several  joint-tenants,  but  afterwards  was  signed  by 
all  the  others : — it  was  held^  that  the  subsequent  recognition 
was  sufficient  to  give  validity  to  the  authority  from  the  begin- 
ning, and  that  the  notice  to  quit  was  therefore  sufficient.  (/) 
But,  according  to  the  note  in  Adams  on  Ejectment,  the 
true  ground  of  this  decision  was,  that  the  notice  was  given 
by  some  of  several  joint-tenants,  which,  according  to  Doe 
v.  Summersett,  {g)  was  binding  on  all. 

In  a  case  in  which  A.  demised  premises  to  B.  for  one 
year  certain,  and  it  was  agreed  that,  after  the  expiration 
of  that  year  the  tenancy  should  expire,  on  three  months' 
notice  being  given  by  A. ;  and  B.»  having  entered,  took 
receipts  for  the  rent  from  A.,  first  in  his  own  name  only, 
and  afterwards  in  the  names  of  himself  and  two  others,  who 
were  his  partners,  and  after  three  years'  possession,  he 
received  a  notice  to  quit  from  A.  alone :  it  was  held,  that  A. 
might  recover  on  his  own  demise  in  an  action  of  ejectment ; 
the  notice  to  quit  from  A.  alone  being  sufficient  to  determine 
the  tenancy.  (A) 

By  joint  If  joint  tenants  concur  in  a  lease  from  year  to  year,  a 

lenaQts.  notice  by  one  on  behalf  of  himself  and  the  others  is  sufficient 

to  determine  the  tenancy  as  to  all. 

Upon  a  joint  demise  by  joint  tenants  from  year  to  year,  the 
true  character  of  the  tenancy  is  this,  that  the  tenant  holds  of 
each,  the  share  of  each  so  long  as  he  and  each  shall  please. 
But  he  holds  the  whole  of  all,  so  long  as  he  and  all  shall 
please,  and  as  soon  as  any  one  of  the  joint-tenants  gives  a 

(/)    Goodtitle    dem.    King    o.  (g)  1  B.  &  Ad.  135. 

Woodward,  3  B.  &  A.  689,  et  vide  (h)  Doe  dem.  Green  and  othors 

Doe  dem.  Jolliffe  v.  Syboum,  2  Esp.  v.  Baker,  8  Taunt.  241. 
677. 
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notice  to  quit,  he  effectually  puts  an  end  to  that  tenancy ;  also 
the  tenant  has  a  right,  upon  such  notice,  to  give  up  the  whole, 
and  uniess  he  comes  to  a  new  arrangement  with  the  other 
joint-tenants,  as  to  their  shares,  he  is  compellable  so  to  do. 
The  hardship  upon  the  tenant,  if  he  were  not  entitled  to  treat 
a  notice  from  one,  as  putting  an  end  to  the  tenancy  as  to  the 
whole,  is  obvious,  for,  however  willing  a  man  might  be,  to  be 
sole  tenant  of  an  estate,  it  is  not  very  Ukely  he  should  be 
willing  to  hold  undivided  shares  of  it.  And  if  upon  such  a 
notice,  the  tenant  is  entitled  to  treat  it  as  putting  an  end  to 
the  tenancy  as  to  the  whole,  the  other  joint-tenants  must 
have  the  same  right,  (h) 

In  the  case  of  joint-tenants  sebed  in  their  own  right, 
as  they  may  demise  their  shares  severally,  so  if  they  demise 
jointly  from  year  to  year,  and  one  of  them  give  notice  to 
qnit,  and  brings  his  action  by  a  separate  demise,  the  notice 
will  be  good  in  respect  of  his  share,  and  he  may  thereupon 
recover  it  in  ejectment,  (t)  But,  as  before  observed,  all 
parties  have  a  right  to  consider  the  notice  as  determining  the 
tenancy  as  to  the  whole. 


As  to  parceners   and   tenants   in  common,  a  nodce  by  Parcenenand 

tenants  in 
common. 


one  on  behalf  of  all  can  only  be  valid  so  far  as  his  share  ^^^^^ '° 


Is  concerned,   unless  he  is  an  authorized    agent  for  the 
others,  (k) 

A  receiver  appointed  by  the  Court  of  Chancery,  with  a  Receiver  m 
general  authority  to  let  the  lands  from  year  to  year,  has       *°*^®T^- 
also  authority  to  determine  such  tenancies  by  regular  notice 
to  quit.  (I) 

(i)  Doe  dem.  Aslin  t;.  Summer-  (k)  Doe  dem.  Whayman  v.  Chap- 
sett,  1  B.  &  C.  135,  et  vide  Doe  lin«  supra.      Doe  dem.  Green  v. 
dem.  Elliott  v.  Holme,  2  Man.  &  Baker,  8  Tamit.  241. 
RjL  433.  (f)  Doe  dem.  Marsack  o.  Read, 

(t)  Doe  dem.  Whayman  v.  Chap-  13  East,  57.    Wilkinson  v.  Colley, 

lin,  3  Taant.  120,  et  vide  Doe  v.  Burr.  2694,  2698. 
Sommersetty  twpra. 
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Steward* 


It  has  been  ruled  at  Nisi  Prius  that  a  verbal  notice  by  the 
steward  of  a  dean  and  chapter  is  sufficient  to  maintain  an 
ejectment^  without  proof  of  his  having  authority  under  seal 
from  the  corporation  for  that  purpose.  (/) 


4.  To  whom 
the  notice  must 
be  giveot 


5.  Fonn  of 
notice. 


4.  The  notice  must  be  given  to  the  immediate  tenant, 
although  the  whole  or  part  is  underlet.  A  lessor  cannot 
give  notice  to  a  sub-lessee,  or  vice  vers& ;  there  being  no 
privity  of  contract  between  them,  {m)  And  it  was  ruled  by 
Lord  EUenboraugh,  that  service  on  a  relation  of  an  under- 
tenant,  though  served  on  the  premises,  and  addressed  to  the 
original  tenant,  was  insufficient,  (n)  But  the  lessor's  notice 
to  his  own  lessee  will  enable  him  to  recover  the  premises  in 
the  possession  of  the  sub-lessees,  (o)  And  where  the  original 
tenant  has  quitted,  and  another  has  taken  possession,  it  will 
be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  latter  has  come  in  as  the  assignee  of  the  former, 
though  he  has  never  paid  rent,  and  notice  will  be  well  served 
upon  such  assignee.  (j9) 

Where  a  corporation  b  tenant,  notice  to  quit  must  be 
given  to  the  corporation  and  served  upon  its  officers.  A 
notice  addressed  to  the  officers  will  not  be  sufficient,  (q) 

5.  Although  it  is  advisable  that  a  notice  to  quit  should  be 
in  writing,  yet  it  may  in  all  cases  be  by  parol,  unless  a 
written  notice  be  made  necessary  by  agreement  between  the 
parties;  (r)  or  where  a  power  requires  a  party  to  determine  a 


(I)  Roe  dem.  Dean  and  Chapter 
of  Rochester  o.  Pierce,  2  Gamp.  96. 

(fit)  Pleasant,  Lessee  of  Hayton 
o.  Benson,  14  East,  234. 

(it)  Doe  dem.  Mitchell  o.  Levi, 
MSS.  Adams  on  Eject.  3rd  edit, 
p.  130. 

(o)  Roe  V.  Wiggs,  2  N.  R.  330. 

{p)  Doe  dem.  Morris  o.  Williams, 
6  B»  &  C.  41,  and  see  Doe  dem4 


Batten  v.  Murless,  6  M.  &  S.  110. 

( q)  Doe  dem.  Earl  of  Carlisle  r. 
Woodman,  8  East,  228. 

(f)  'Hnmuns  v.  Bowlinaon,  Bnir. 
1603.  S.  C.  Bl.  Rep.  533.  Doe 
dem.  Lord  Marcaiiney  9.  Cnxk,  5 
Esp.  196.  Roe  dem.  Dean  and 
Chapter  of  Rochester  «•  Fierce,  i 
Campb.  96. 
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tenancy  by  notice  in  writing,  (r)  But  as  a  tenancy  from  yeat 
to  year  cannot  be  determined  unless  there  is  a  legal  notice 
to  quit^  or  a  surrender  in  writing  or  in  law ;  therefore,  a 
mere  parol  license  from  the  landlord  to  the  tenant  to  quit 
in  the  middle  of  the  quarter,  and  the  tenant's  quitting  the 
premises  accordingly,  will  not  determine  the  tenancy;  for 
this  would  amount  to  a  surrender,  which,  under  the  Statute 
of  Frauds,  must  be  in  writing.  («) 

A  notice  to  quit  to  a  tenant  of  lands  originally  devised 
to  the  rector  and  churchwardens  of  a  parish,  and  their  suc- 
cessors in  trust,  signed  by  the  rector  and  churchwardens, 
requiring  the  tenant  to  deliver  up  the  premises  to  the  rector 
and  churchwardens  for  the  time  being  is  i)I,  for  there  are  no 
such  persons  as  rector  and  churchwardens  known  to  the  law 
as  a  continuing  body,  or  body  corporate,  and  so  the  defendant 
could  not  know  to  whom  he  was  to  deliver  possession,  {t) 

The  notice  must  be  explicit  and  positive ;  therefore,  it  must 
not  give  the  tenant  an  option  of  leaving  the  premises  or  en- 
tering into  a  new  contract.  (»)  A  notice  to  quit,  **  or  I  shall 
insist  on  double  rent ;"  was  held  good ;  because  the  latter 
part  evidently  only  referred  to  the  penalty  inflicted  by  the 
statute  4  Geo.  II.  c.  38,  though  it  had  mistaken  the  terms 
of  that  statute,  which  gives  double  the  annual  value  and  not 
double  rent,  {p) 

If,  however,  the  notice  had  really  contained  the  option 
of  a  new  agreement,  and  had  said,  for  instance,  ''or 
else  that  you  agree  to  pay  double  rent,"  it  would  have  been 
bad.  (to) 

(r)  L^g  dem.  Scot  f>,  Benion,  (0  Doe  dem.  Brooks  o.  Fair* 

WQles,  43.    And  see  Right  dem.  clough>  6  M.  &  S.  40. 

Fisher  9.  Cnthell,  5  East,  491*  (u)  Doe  dem.  Matthews  v,  Jack^i 

(«)  MoUett  V.  Brayne,  2  Campb.  son,  Doug.  175. 

103.  S,  P.  Thompson  v,  Wilson,  2  {v)  Ibid, 

Stark.  378,  et  vide  2  Man.  &  Ryl.  (to)  Ibid,  per  Lord  Mansfieldi 
439,  note 
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Where  different  things  are  let  under  a  joint  demise, 
the  tenancy  cannot  be  put  an  end  to  by  notice  as  to  part: 
the  notice  will  be  a  nullity^  unless  it  extend  to  the  whole. 
But  the  Courts  will  presume  against  an  intention  to  deter- 
mine the  tenancy  in  part,  and  will,  if  possible,  give  effect 
to  the  notice  so  as  to  determine  the  tenancy  altogether. 
Andy  therefore,  where  a  house  and  lands,  together  with 
certain  greai  and  small  tithes^  were  let  from  year  to  year  at 
a  joint  rent,  and  a  notice  was  given  to  quit  ''  all  that  mes- 
suage, tenement,  or  dwelling  house,  farm,  lands,  and  premises 
which  you  rent  of  me,"  Le  Blanc,  J.,  said,  that  the  landlord 
could  not  determine  the  tenancy  as  to  the  land,  without  at 
the  same  time  determining  it  as  to  the  tithes;  and  his 
lordship  ruled  that  the  notice  was  sufficient  for  that  pur- 
pose, {x) 

So  where  a  lease  for  twenty-one  years  was  made  of  a  iknn, 
one  part  of  which  was  known  by  the  name  of  Toum-BartWy 
and  another  part  by  the  name  of  Shippen-Barton ;  with 
power  to  either  party  to  determine  the  lease  at  the  end  of 
fourteen  years,  on  giving  two  years*  previous  notice;  and 
a  notice  was  given  by  the  landlord  to  the  tenant  to  quit 
"  Town-Barton^  &c.,  agreeable  to  the  terms  of  the  covenant;" 
the  Court  of  King's  Bench  held  the  notice  sufficient  to  in- 
clude Shippen-Barton.  (jf) 

In  case  of  an  obvious  mistake,  the  Courts  will  give  effect 
to  the  intention  of  the  parties.  As  where  a  notice  was 
delivered  to  a  tenant  at  Michaelmas ^  1795,  to  quit  at  Lady- 
day,  which  will  be  in  the  year  1795,  the  Court  held  the  notice 
good;  for  the  words  **  which  will  be"  plainly  shewed  that  it 
meant  next  Lady-day.  {«) 

So  a  notice  dated  the  27th,  and  served  on  the  SStfa  of 

(ff)  Doe  dem.  Morgan  o.  Church,      14  East,  245. 
3  Gampb.  71.  {as)  Doe  dem.  Duke  of  Bedford 

(y)  Doe  dem.  Rodd  v.  Archer,     o.  Kightley,  7  T.  R.  63. 
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September^  requiring  a  tenant  to  quit  at  Lady-day  next,  or  at 
the  end  of  bis  current  year,  which  was  at  Michaelmas,  must 
be  understood  to  mean,  not  a  two-day*8  notice  for  the  then 
next  Michaefanasj  but  such  a  notice  as  the  law  requires, 
applicable  to  the  current  year  to  which  the  Lady-day  be- 
longed, (a) 

Vot  will  a  misdescription   of  the  premises   be  fatal ;  if  Misdescription. 

they  be  so  designated  as  to  make  it   impossible  that  the 

person  receiving  the  notice  should  have  been  misled  by  it* 

As  where  the  plaintiff  gave  a  notice  to  quit  **  the  premises 

vkich  you  hold  ofme^  situated  in  the  parish  of  Limehousei 

Si.  Anne,  called  the   Waterman's  arms,"  when,  in  fact,  the 

only  premises  which  the  tenant  held  of  the  plaintiff  were 

ca/Ied  the  Bricklayer's  arms;  in  this  case,  upon  its  being 

shewn  that  there  was  no  sign  of  the  Waterman's  arms  in  the 

parish   of  St.    Anne,   and  that  the  tenant  held  no  other 

premises  of  the  plaintiff.  Lord  EUenborough,  C.  J.,  held  the 

notice  sufficiently  certain,  {b) 

The  alteration  made  in  the  style  has  in  some  cases  created  Style. 

misunderstanding.     It  must  now  be  understood,  that  a  letting 

from  any  particular  feast  means,  that  feast  according  to  the 

new  style.     If  the  letting  is  by  deedy  no  extrinsic  evidence 

can  be  admitted  to  shew  that  the  parties  meant  the  old  style, 

therefore,  in  a  modern  case,  it  was  held,  that  a  lease  by  deed 

io  hold  from  the  feast  of  St.  Michael^  must  be  taken  to  mean 

i^om  new  Michaelmas  ;  and  that  no  extrinsic  evidence  could  be 

admitted  to  shew  that  the  holding  referred  to  old  Michaelmas  ; 

and  consequently  it  was  decided  that,  under  such  a  letting,  a 

notice  to  quit  at  old  Michaelmas^  though  given  half  a  year 

before  is^ii;  Michaelmas^  was  bad  ;  for  as  the  notice  must  be 

given  to  quit  at  the  end  of  the  year,  if  it  might  be  given  to 

quit  at  twelve  days  afterwards,  it  might  as  well  be  at  any 

other  period,  (c) 

(a)  Doe    dem.    Lord  Hunting-      Esp.  185. 
over  V.  CuUiford,  4  D.  &  R.  248.  (c)  Doe  dera.  Spicer  v.  Iml,  11 

{h)  Doc  dem-  Cox  v. ,  4      East,  312. 
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But  if  the  letting  is  not  by  deed,  such  eridence  is  admis- 
siblei  and,  thereforei  where  the  tenant,  under  written  agree- 
ment,  not  under  seal,  from  ''  Lady-day ;"  a  notice  to  qrnt 
''on  the  6th  April/'  was  adjudged  to  be  good;  it  being 
proved  by  parol  evidence  that  the  parties  meant  old  Lady- 
day,  (d) 

Supposing  the  tenancy  to  have  commenced  ai  old  MMekael- 
mas,  a  notice  to  quit  ''  a^  Michaelmas^  generally,  is  good, 
and  may  be  referred  either  to  the  old  or  new  style,  (e)  And 
when  it  was  uncertain  whether  the  year  expired  at  fi^w  or  old 
Michaelmas,  a  notice  to  quit  on  the  25th  day  of  March,  or  the 
8th  of  April,  served  six  calendar  months  before  the  tenancy 
could  have  begun,  was  held  suflScient  (/) 

In  all  cases  where  the  time  of  the  expiration  of  the 
tenancy  is  doubtful,  it  seems  most  eligible  to  give  notice  **  to 
quit  at  the  expiration  of  the  current  year  of  the  tenancy 
which  shall  expire  one  half-year  from  the  service  of  the 
notice ;"  it  not  being  necessary  to  specify  the  particular  day 
on  which  the  tenancy  is  supposed  to  end.  (g) 

Surplusage.  It  has  been  already  shewn  that  a  misdescription  wiD  not 

be  fatal,  if  the  identity  is  sufficiently  preserved,  and  in  order 
to  give  effect  to  the  notice,  the  Court  may  also  reject 
words  as  surplusage,  as  in  a  case  of  a  tenancy  firom  year  to 
year,  where  the  year  of  the  holding  expired  on  the  Slid  of 
February,  and  the  notice  was  given  on  the  22nd  of  October, 
to  deliver  up  possession  at  the  expiration  of  half  a  year  from 
the  delivery  of  the  notice,  or  such  other  time  as  joarprfsetU 
year's  holding  shall  expire  after  the  expiration  of  half  a  year 

(d)  Denn  dam.  Peters  o.  Hop-  terboryo.  Wood,  1  Esp.  198.  Smitk 
kineon.  And  see  Doe  dem.  Hall  v,  v.  Walton,  8  Bingh.  235.  1  Moore 
Benson,  4  B.  &  A.  588.  &  Sc.  380. 

(e)  Doe  dem.  Hinde  o.  Vince,  2  (/)  Doe   dem.   Matbewon  r. 

Campb.  256.    Doe  dem. o.  Wrightman,  4  Esp.  5. 

Brookes,  ibid.  note.    Denn  dem.  (g)  Doe  dem.  Phillipe  9.  Batkr, 

Willan  V.  Walker,  Peake  Add.  Caa.  2  Esp.  589. 

194.     Fnrby  dem.  Mayor  of  Can- 
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from  Ae  deHTery  of  the  notice.  The  Court  rejected  the 
word  ''  present/'  and  held  the  notice  good  to  quit  on  the 
Sd  of  February,  in  the  following  year,  (i) 

Where  the  notice  is  in  writing,  it  is  not  necessary  that  it   DirectioD  of 
should  be  directed  to  the  tenant  in  possession,  provided  it  be 
personally   served    upon   him.  {k)     And  if  the  notice   be 
directed  to  the  tenant  by  a  wrong  Christian  name,  and  the 
tenant  keep  it,  that  amounts  to  a  waiver  of  the  misdirection,  {t) 

6.  Although  always  desirable,  yetit  is  not  actually  necessary  6.  Service  of 
that  the  notice  be  personally  served  upon  the  tenant :  for  it  may 
be  leA  at  his  house,  whether  upon  the  demised  premises,  or 
elsewhere,  with  his  wife  or  servant,  from  which  it  will  he 
presumed  that  it  reached  the  tenant,  on  its  nature  and  con- 
tents being  explained  at  the  time,  (m)  In  order,  however,  to 
raise  this  presumption,  in  the  absence  of  proof  that  it  reached 
the  tenant,  it  must  be  shewn  to  have  been  delivered  into 
the  hands  of  his  wife  or  servant,  and  not  merely  that  it  was 
left  at  his  bouse,  {n) 

But  if  it  be  delivered  to  the  wife  or  servant,  the  service 
win  be  goody  although  the  tenant  be  not  informed  of  it  until 
within  half  a  year  of  its  expiration,  (o) 

It  has  been  decided,  that  where  tenant  at  will  underlet  at 
will,  a  demand  of  possession  from  the  wife  of  the  underlessee, 
made  on  the  premises,  is  sufficient  to  determine  the 
tenancy,  {q) 

Where  two  or  more  tenants  occupy  under  a  joint  demise, 

(t)  Doe  dem.  Williams  and  ano-  Doedem.  Neville  o.  Dunbar,  1  Moo. 

ther  9.  Smith,  5  Ad.  &  £11.  350.  &  M.  42,  note. 

(X)   Doe    dem.    Mathewson   v,  (»)  Doe  dem.  Buross  o.  Lucas,  5 

Wrigbtman,  4  Esp.  5.  Eap.  153. 

(/)  Doc  dem.  c.  Spillcr,  (o)  Doe  dem.  Neville  v.  Dunbar, 

6  Esp.  70.  1  Moo.  &  Malk.  10.    Lord  Ten- 

(m)  Jones  dem .  Griffitb  o.  Marsb,  terden. 

4  T.  R.  464,  et  ©ufcDoedcm.  Lord  (?)  Doe  dem.  Blair  v.  Street,  4 

Bradford  v.  Watldnt,  7  Eaat,  550.  Nev.  &  M.  42. 
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sendee  of  a  written  notice  to  quit  upon  one  of  them  is  suffi- 
cient, (r)  Andy  in  a  similar  case,  where  one  tenant  lived 
upon  the  premises,  and  the  other  lived  elsewhere,  service 
upon  the  one  on  the  premises  was  held  to  be  primd  facie 
evidence  that  the  notice  reached  the  other,  {s) 

The  notice  to  quit,  if  in  writing,  had  better  not  be  attested, 
but  if  it  be  attested  by  a  subscribing  witness,  that  witness 
must  be  produced,  or  his  absence  must  be  accounted  for:— 
proof  that  it  was  served  on  the  tenant,  and  that  he  read  it, 
and  made  no  objection  to  it,  not  being  in  such  case  sufficient, 
for  the  objection  to  it  as  a  parol  notice  is,  that  it  is  in  writing; 
and  the  objection  to  it  as  a  written  notice  is,  that  the  hand- 
writing of  the  party  is  not  proved  by  the  attesting  witness,  (i) 

7.  What  will  7.  Although  the  landlord  has  given  notice,  and  the  time  has 
wTwer  of'no.  expired,  yet  he  may  do  some  act  which  will  amount  to  a 
^^'  waiver  of  the  notice. 

Receipt  of  rent.  If  he  receive  rent  accruing  after  the  expiration  of  the 
notice,  this  amounts  to  a  recognition  of  a  subsisting  tenancy, 
and  operates  as  a  waiver  of  the  notice.  It  is  a  question 
for  the  jury  whether  the  money  was  paid  as  rent;  but  if 
they  find  in  the  affirmative,  then  the  Court  will  consider  the 
notice  as  waived,  and  the  tenancy  re-established,  (ti) 

But  the  landlord  must  have  notice  of  the  fact  of  payment, 
or  otherwise  it  will  not  amount  to  a  waiver,  as  where  the 
tenant  had  been  in  the  habit  of  paying  his  rent  to  the  landU 
lord's  banker,  and  a  notice  having  been  served  upon  him,  he, 
after  its  expiration,  paid  another  quarter's  rent  into  the 
banker's,  who  knew  nothing  of  the  notice;  Lord  EBeMr- 
borough,  C.  J.,  held,  in  the  absence  of  any  proof  thai  ike 


(r)  Doe  dem.  Lord  Macartney  2  M.  &  S.  62. 

o.  Crick,  5  Esp.  196.  (ti)  Goodright  dem.  Cbaiter  r. 

(«)  Doe  deiQ.  Lord  Bradford  o.  Cordwent,  6  T.  R.  2I9t  ^  «>^- 

Watkins,  7  East,  551.  Doe  dem.  Cheny  o.  Batten,  Cowp. 

(0  Doe  dem.  Syke9  f .  Dumford,  243.    And  the  caaea  there  cited. 
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f€fd  so  paid  had  come  to  tf$e  lessor's  hands » that  the  notice 
was  not  thereby  waived,  {v) 

A  ^stress  taken  for  rent,  accruing  due  after  the  expiration  DiitreM. 
of  the  notice,  is  a  waiver  of  the  notice,  (tr) 

But  after  a  verdict  in  ejectment  there  can  be  no  waiver  of 
the  notice  to  quit ;  and  therefore  the  Court  of  Common  Pleas 
refused  to  set  aside  a  verdict  obtained  by  a  landlord,  on  the 
ground  that  he  had  made  a  distress  for  rent  accrued  due 
subsequent  to  the  verdict,  {x) 

So  a  notice  to  quit  is  waived  by  a  subsequent  notice ;  be-  Subfeque&t 
cause  the  latter  acknowledges  the  tenancy  to  be  subsisting  ^^^^ 
after  the  expiration  of  the  former,  (y) 

To  this  rule  there  are  several  exceptions,  as  where  after  the 
expiration  of  a  notice  to  quit,  the  lessor  gave  his  tenant  a  fresh 
notice,  **  that  unless  he  quit  in  fourteen  days  he  will  be  re- 
quired to  pay  double  value,'*  it  was  held  the  second  notice 
was  no  waiver  of  the  first ;  because  it  contemplated  the  tenant 
rather  as  a  trespasser  than  a  tenant,  and  was  only  a  qualified 
condonation  of  the  trespass.  («) 

And  if  it  is  manifest  that  the  second  notice  is  not  intended 
as  a  waiver  of  the  first,  it  seems  it  will  not  operate  as  such. 
Thus,  where  a  landlord  gave  a  notice  to  quit  difierent 
parts  of  a  farm  at  different  times,  which  the  tenant  neglected 
to  do.  The  landlord  thereupon  commenced  an  ejectment 
against  him ;  and  before  the  last  period  mentioned  in  the 
notice  was  expired,  the  landlord,  fearing  that  the  witness  by 
whom  he  was  to  prove  the  notice  would  die,  gave  another 

(v)  Doe  dexn.  Ash  v,  Calvert,  2  tenure,  the  defendant  might  bring 

Campb.  387.  his  ejectment. 

(v)  Zouch  dem.  Ward  v,  Willin-  (y)  Doe  dem.  Brierly  o.  Palmer». 

gale,  1  H.  Bl.  311.  16  East,  63. 

(«)  Doe  dem.  Holmes  o.  Darby,  (r)  Doe  dem.  Digby  v.  Steel,  3 

8  Taunt.  538.    The  Coort  added  Gampb.  117.  S.  P.  Messenger  o«. 

that  if  the  distress  ereated  a  new  Armstrong,  1  T.  R.  52, 
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notice  to  quit  at  the  respective  times  in  tbe  foUowing  year, 
but  continued  to  proceed  with  his  ejectment.  It  was  con- 
tended that  this  amounted  to  a  waiver  of  the  first  notice. 
But  the  Court  held  it  to  be  no  waiver ;  because  it  was  impos- 
sible for  the  defendant  to  suppose  that  the  landlord  meant  to 
waive  the  first  notice,  when  he  knew  that  the  landlord  was, 
on  the  very  foundation  of  that  notice,  proceeding  by  eject- 
ment to  turn  him  out.  (a) 


If  no  notice 
necessary. 


The  second  notice  is  only  a  waiver  by  implication,  and  it 
is  always  competent  to  the  party  giving  the  notice  to  express 
his  intention  that  it  shall  not  operate  as  a  waiver  of  a  pre- 
vious notice,  (b) 

« 

Assuming  no  notice  to  quit  to  be  actually  necessary,  and 
yet  a  notice  to  be  given  "  to  quit  the  premises  which  you 
hold  under  me,  your  term  therein  having  long  since  espired," 
the  Court  will  consider  it  a  mere  demand  of  possesion,  and 
not  a  recognition  of  a  subsisting  tenancy,  (c) 

In  a  case  where  a  landlord  of  premises,  being  about  to  sell 
them,  gave  his  tenant  notice  to  quit  on  the  11th  of  October, 
1806 ;  but  promised  him  not  to  turn  him  out  unless  they  were 
sold ;  and  the  premises  not  being  sold  till  February,  1807, 
tbe  tenant  refused  on  demand  to  deliver  up  possession :  on 
ejectment  brought,  the  Court  of  King's  Bench  held,  that  the 
promise  (which  was  performed)  was  no  waiver  of  the  notice 
nor  did  it  operate  as  a  license  to  remidn  on  tbe  premises, 
otherwise  than  subject  to  the  landlord's  right  of  acting  on 
such  notice  if  necessary ;  and  therefore,  that  the  tenant  not 
having  delivered  up  possession  on  demand  after  a  sale,  was 
a  trespasser  from  the  expiration  of  the  notice  to  quit.(rf} 


V.  By  for- 
feiture. 


V.  By  Forfeiture. 

(a)  Doe  dem.  WilHams  o.  Ham- 
phreys,  2  East,  237. 

(b)  Ibid,  248. 

(c)  Doe  dem.  Godsell  v,  Inglis, 


3  Taunt.  54. 

(d)  Whiteacre  dem.  Boalt  v.  Sy- 
monds,  lo  East,  13. 
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The  relation  of  landlord  and  tenant  may  be  dissolTed  by 
the  tenant  incurring  a  forfeiture  by  breach  of  some  con- 
dition, either  implied  or  expressed,  and  the  reversioner's  entry 
thereapon.  For  if  the  tenant  take  upon  himself  to  do  an 
act  which  is  inconsistent  with  his  character  as  tenant ;  {e)  as,  if^ 
being  tenant  for  yearsi  he  make  a  feoffment ;  or  give  up  the 
possession  to  a  party  claiming  an  adverse  title  to  the 
lessor  \{f)  or  if  he  be  guilty  of  a  breach  of  any  express  con- 
dition inserted  in  his  lease;  a  forfeiture  will  be  thereby 
incurred,  and  the  lord  may  enter  upon  him.  {g) 

By  tiforfeiiure  of  the  original  leasci  all  the  under-leases 
wiD  be  defeated,  as  much  as  by  effluxion  of  time,  although 

00  voluntary  act  of  the  lessee  would  have  that  effect. 

A  memorandum  made  by  a  tenant  after  the  commencement  Diidiintr. 
of  an  action  of  ejectment,  of  attornment  by  him  to  a  third 
party,  will  be  sufficient  evidence  of  a  disclaimer  to  rebut  his 
tide  as  tenant.  (A)      But  to  constitute  a  disclaimer,  the  act 
most  be  inconsistent  with  a  continuance  of  the  tenancy,  (i) 

If  the  tenant  disclaim  the  landlord's  title,  and  subse- 
quently the  landlord  distrains  for  rent,  such  distress  will  be 
a  waiver  of  the  forfeiture.  (A) 

It  has  been  aeen  that,  at  common  law,  only  the  lessor,  his  who  may 
heir  or  executor,  could  enter  for  a  breach  of  the  condition :  (/)  fo^tareT 
or  if  a  limitation  were  affixed  to  the  estate,  then  he  in 
remainder  might  enter,  because  the  estate  determined  ipso  Heir,  &c. 
facto  without  entry,  (m)    But  by  the  statute  32  Hen.  VIIL 

(e)  fiac.  Ab.  Leases,  (T.  2.)  Hove-  (A)  Doe  dera.  Mee.  &  others  o. 

den  V.  Annesley,  2  Sch.  &  Lef.  Litherland^  6  Nev.  &M.  313.  4  Ad. 

635.  Boiler's  N.  P.  96.  &  £11.  784. 

(/)Doedein.E]lerhrookeo.FlynD,  (t)  Doe  dem.  Gray  v,  Stamon,  1 

1  C,  M.  &  R.  137.    4  Tyr.  619.  Meee.  &  W.  695.  1  Tyr.  &  Gr.  1065 . 
is)  Bead  o.  Erington,  Gro.  Eliz.  {k)  Doe  dem.  David  o.  WiUiams, 

321.  Fenndem.  Matthews  o.  Smart,      7  C.  &  P.  322. 

12  East,  444.      Goodright   dem.         if)  Supra^  lit.  a.  347. 

Walter  o.  Davids,  Gowp.  803.  (m)  Ibid. 
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Graotoe  of 
reversion. 


c.  34,  the  assignee  of  the  reversion,  his  heiri  executors,  and 
assigns,  shall  have  the  like  advantage  against  the  lessee,  &&, 
by  entry,  as  the  lessor  himself;  and,  therefore,  every  grantee 
of  a  reversion  by  the  king  or  a  common  person  may  by  thii 
statute  take  advantage  of  a  condition  broken,  {m)  So  an 
assignee  of  part  of  the  reversion  may  take  advantage  of  a 
condition,  (n)  But  not  the  assignee  of  the  reversion  of  part 
of  the  land;  because  a  condition  cannot  in  general  be 
apportioned ;  and,  therefore,  if  the  lessor  assign  the  rever- 
sion of  part  of  the  land,  the  condition  is  gone  in  toto,  (o)  A 
condition,  however,  may  be  apportioned  in  two  cases:  1.  by 
act  of  law ;  as  where  a  man  is  seised  of  two  acres,  one  in  fee 
and  the  other  in  borough  English,  and  having  issue  two 
sons,  makes  a  lease  of  both  acres,  rendering  rent,  with  a 
condition  and  dies ;  in  this  case  the  reversion,  rent,  and  con- 
dition  are  divided  and  apportioned  by  act  of  law.  {p)  2.  A 
condition  may  be  apportioned  by  the  act  and  wrong  of  the 
lessee ;  as  if  he  make  a  feoffinent  of  part,  or  commit  waste 
in  part,  and  the  lessor  enter  for  the  forfeiture,  or  recover 
the  place  wasted,  the  rent  and  condition  shall  be  appor- 
tioned, (q) 


In  order  to  give  the  grantee  the  benefit  of  the  condition, 
he  must  be  in  of  the  same  estate  as  that  of  the  original  rever- 
sioner ;  and  therefore,  if  the  legal  estate  is  outstanding  at  the 
creation  of  the  lease,  and  is  afterwards  got  in  by  the  lessor, 
and  a  conveyance  made  by  him  of  the  estate,  subject  to  the 
lease,  the  grantee  will  not  have  the  benefit  of  the  covenants 
and  conditions,  as  he  will  not  be  in  of  the  same  estate,  (r) 


Of  what  con-         An  assignee  of  a  reversion  shall  not  take  advantage  of  a 

▼anuge  can  be  "^'^^^h  of  every  condition  of  re-entry ;  but  only  of  the  con- 
taken. 


(fit)  Co.  lit.  215.  a.  And  see 
this  statute  cited  si^a. 

(ft)  Ibid. 

(o)  Co.  lit.  115.  a.  Dumpor's 
case,  4  Rep.  119*  Appowal  v.  Mon- 
noux,  Moore,  97*  Knight's  case, 
5  Rep.  56.     Sir  Richard  Lee  v. 


Arnold,  4  Leon.  27.  But  the  king 
is  an  exception  to  this  rule,  Knight^i 
case,  supra, 

ip)  Dumpor's  case,  4  Rep.  119. 

iq)  Ibid. 

(r)  Whitton  i^.  Peacock,  aiyrs. 
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ditJODs  mentioned  in  the  statute,  vt*.,  for  non-payment  of 
rent,  for  waste,  or  other  matter  of  the  same  nature;  for 
(bough  the  statute  speaks  of  other forfeiiurej  yet  this  is  to  be 
understood  only  of  other  forfeiture  of  the  same  nature^  and 
like  to  those  examples  which  are  there  put;  that  is  to 
say,  all  conditions  to  do  any  thing  incident  to  the  reversion, 
as  pi^ent  of  rent ;  or  conditions  for  the  benefit  of  the 
estate,  as  not  committing  waste ;  but  not  conditions  to  do, 
or  not  to  do,  collateral  acts,  (s) 

It  has  been  doubted  whether  the  assignee  of  the  reversion  Against  aMign- 

meot  without 

can  take  advantage  of  a  condition  of  re-entry,  if  the  lessee  iiceoBe. 
shall  assign  without  license,  {f)  A  covenant  not  to  assign  doea 
not  ran  with  the  land,  as  against  the  assignee  of  the  lessee,  {u) 
Whence  it  seems  to  follow  that  a  condition  o{  re-entry,  if  the 
lessee  assign  without  license,  is  not  within  the  statute ;  and  that 
the  assignee  of  the  reversion  cannot  maintain  an  ejectment 
for  a  breach  of  such  a  condition,  any  more  than  he  could  do 
at  the  common  law.  (v) 

If  a  party,  having  granted  a  lease,  afterwards  assign  over 
aD  his  estate,  &c.,  to  a  third  party,  by  way  of  mortgage,  the 
tenant  may  set  up  the  title  of  the  mortgagee  as  a  defence 
to  an  action  of  ejectment  by  his  lessor,  (w) 

In  order  to  give  a  party  a  right  to  re-enter  for  a  condition 
broken,  it  is  not  requisite  that  he  should  have  any  actual  re- 
version after  the  grant.  Therefore,  if  A.,  being  lessee  for 
years,  assign  his  whole  term  to  B.,  upon  condition,  A.  may 
enter  upon  B.  for  breach  of  the  condition,  though  he  have 
parted  with  his  whole  term;  {x)  just  as  a  tenant  in  fee  who 
has  made  a  feoffment  upon  condition  may  enter  upon  the 
feoffee  for  breach  of  the  condition,  (y)    But  a  third  person 


(«)  Co.  lit.  215.  b.  (10)  Doe  dem.  Marriott  v.  Ed- 

(/)  Locat  V.  How,  SirT.  Raym.  wards,  3  Nev.  &  M.  193. 

250.  («c)  Doe  dem.  Freeman  o.  Bate- 

(tt)  Swpra.  in&n,  2  B.  &  A.  168. 

(r)  1  Saond.  287.  d.  n.  (16.)  (y)  Lit.  s.  325. 
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When  entry 


Void  and 
voidable. 


cannot  enter  for  a  breach  of  a  condition  unless  he  ccmie  id 
under  the  lessor:  and,  therefore,  if  lessee  for  twenty  yean 
make  a  lease  for  ten  upon  condition,  and  then  surrender  to 
him  in  reversion,  the  reversioner  being  in  of  a  paramouDk 
estate  cannot  take  advantage  of  the  condition.  («) 

The  grantee  of  the  reversion  cannot  take  advantage  of  a 
forfeiture,  committed  prior  to  the  date  of  the  grant,  as  where 
a  forfeiture  had  been  incurred  by  tenant  for  years  in  levying 
a  fine,  and  the  reversioner  had  neglected  to  enter,  the  Conrt 
of  King's  Bench  held  that,  after  the  reversion  had  been 
granted  over,  neither  the  grantor  or  the  grantee  of  the  re- 
version could  take  advantage  of  such  forfeiture*  (a) 

In  the  case  of  a  lease yor  life,  whatever  may  be  the  words 
of  the  condition  determining  the  estate,  the  lessor  most 
nevertheless  enter ;  because  an  estate  which  commaiced  in 
livery  cannot  be  determined  without  entry,  (&) 

But  as  to  leases  for  years,  a  great  distinction  has  prevailed 
between  conditions  making  the  term  void  or  voidable  on  a 
given  event,  it  being  considered  that  in  the  former  case  no 
entry  or  claim  by  the  landlord  was  necessary  for  deter- 
mining it  on  breach  of  the  condition,  and  that  no  subsequent 
recognition  of  the  tenancy  could  set  up  the  term  against  the 
forfeiture,  (c)  It  is  clear  that  the  doctrine,  if  carried  out  to  its 
full  extent,  might  enable  the  tenant,  by  his  own  act,  to  get  rid 
of  any  disadvantageous  lease  or  contract. 

In  a  case  which  occurred  at  law,  {d)  it  appeared  that  a  lease  of 
mines  had  been  granted,  by  which  a  royalty  rent  was  reserved, 
and  in  which  was  a  proviso  that  the  lease  should  be  wrid  to  all 
intents  and  purposes  if  the  tenant  ceased  working  at  any 


(z)  Chaworth  v,  Phillips,  Moore* 
876,  et  vide  Webb  v,  Russell,  T.  R. 

(a)  Fenn  dem.  Matthews  v. 
Smart,  12  East^  444,  etvide  wpra, 
p.  321. 

(6)  Browning  v,  Beston,  Plowd. 


135. 

(c)  Co  lit  215,  ck  Fmch  r. 
Throgmorton,  do.  Elis.  320.  Mil- 
cary  o.  Eyres,  Cro.  Car.  511 . 

(<0  Dot  dem.  Bryan  v.  Banks,  3 
B.  &  A.  401. 
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time  for  two  yean.  The  tenant  made  a  breach  of  the  con- 
dition, and  the  landlord  subsequently  received  rent.  The 
Court  of  King's  Bench  held  that  the  lease  did  not  become 
void  by  the  cessor  of  the  two  years'  working,  unless  the  land- 
lord thought  fit  to  make  it  sO|  or,  in  other  words,  that  it 
vu  wridable  only  at  the  option  of  the  lessor. 

In  a  subsequent  case  (e)  in  Equity,  the  proviso  was, 
that  if  the  rent  should  be  in  arrear  and  there  should  be  no 
sufficient  distress  for  the  same,  or  if  the  tenant  should  be* 
eome  insolvent,  or  fail  in  the  performance  of  any  of  the  co- 
▼eoants,  the  demise  should  wholly  cease  and  be  void,  and  the 
'essor  might  at  any  time  after  re-enter.  The  Master  of  the 
Rolb  held  the  lease  to  be  voidable  only  and  not  void. 

In  another  case  (  /)  in  the  King's  Bench,  the  proviso  was 
similar  in  e£Fect  to  that  in  Dakin  v.  Cope^  and  the  Court 
beld  the  lease  to  be  vaidablef  and  the  forfeiture  to  be  waived 
by  a  subsequent  receipt  of  rent,  (g) 

These  decisions  were  in  accordance  with  a  prior  case  in  the 
King's  Bench,  heard  in  1817,  in  which  the  proviso  in  a  lease 
was,  that  it  should  be  void  in  case  the  rent  should  be  unpaid 
for  forty  days,  and  the  Court  held,  that  the  breach  of  the 
condition  did  not  make  the  lease  voidable  at  the  option  of 
the  ksseCf  who  could  not  take  advantage  of  his  own  wrong. 

In  a  yet  later  case,  (A)  heard  also  in  the  King's  Bench,  the 
>ame  doctrine  prevailed,  and  it  was  held,  that  a  proviso 
making  a  license  void,  on  non-working  of  mines  for  six  months, 
or  breach  of  any  of  the  covenants,  was  to  be  construed  as 
making  the  lease  voidable  only  at  the  option  of  the  grantor* 

In  this  latter  case,  it  was  asserted  by  counsel  that  the  dis- 

(e)  Dakin «.  Cope»  2  Rnss.  170.  (^)Rede  0.  Farr»  6  M.  &  S.  121. 

(/)  Amby  v.  Woodward,  6  B.  &         (A)  Roberts  v,  Davey,  1  Nev.  & 
C.  6I9.  M.  443. 
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tinction  between  freehold  and  term  of  years,  as  to  a  necessity 
of  an  entry  to  determine  the  interest,  no  longer  existed*  Bat 
the  reporters  in  a  note,  say,  ''  there  is  still  this  difference,  that 
to  determine  a  freehold  interest,  there  must  be  an  actual  entry 
or  something  tantamount ;  but  in  the  case  of  a  chattel,  any 
act  shewing  the  intention  of  the  lessor  to  insist  on  the  for- 
feiture will  be  sufficient.**  In  both  cases,  however,  the  entry, 
confessed  by  the  defendant  in  the  ejectment,  will  be  suffi- 
cient. (/) 


Forfehure  for 
non-paymeiit 
of  rent  now 
enforced. 


Where  the  landlord  is  about  to  enter  for  a  forfeiture  for 
non-payment  of  rent,  the  common  law  requires  a  prefious 
demand  of  the  rent  due,  with  circumstances  of  great  parti- 
cularity. On  the  very  day  upon  which  the  rent  becomei 
due,  at  a  convenient  time,  before  sun-set,  the  lessor  must 
make  an  actual  demand  of  the  exact  amount  of  the  rent 
due  at  the  particular  place  at  which  the  rent  may  be  made 
payable  by  the  terms  of  the  lease ;  or,  if  there  be  no  place 
stipulated  in  the  lease,  then  at  the  most  notorious  place 
upon  the  land  demised,  which,  if  there  be  a  dwelling-house, 
is  the  front  door,  {g)  It  may,  however,  be  made  by  an  agent 
duly  authorized,  and  it  is  not  necessary  that  he  should  shew 
his  authority  unless  required  to  do  so.  (A)  This  demand  must 
be  made  infact^  and  so  averred  in  pleading,  although  there 
should  be  no  person  on  the  land  ready  to  pay  it.  (t )  And  in 
an  old  case  it  was  said  by  Popham^  J.,  if  the  lessor  come 
upon  the  land  to  demand  his  rent,  and  there  meet  J.  S.,  a 
stranger,  and  say  to  him,  ''  Pay  me  my  rent,*'  this  is  not  a 
good  demand,  for  he  hath  mistaken  the  person,  and  J.  S.  is 
not  chargeable  ;  but  in  such  a  case  a  general  demand  of  the 


(/)  Vide,  1  Saund.  287. 

{g)  Co.  Lit  202.  a.  Maund'a 
case,  7  Rep.  28.  Clun's  case,  10 
Rep.  129.  a.  Kidwelly  v.  Brand, 
Plowd.  70.  Hill  V.  Grange,  ibid, 
712.  h.  Smith  V,  Bustard,  1  Leon. 
141.  Fabian  o.  Windsor,  ibid,  305. 
S.  C.  Cro.  Eliz.  209.  Wood  v. 
Chiver,  4  Leon.  179*     Gropp  v. 


Hambledon,  Cro.  Elii.  48.  Scot 
9.  Scot,  Und.  73.  Duppa  9.  Mtjo, 
1  Saund.  287.  n.  (16).  Kirbf  f. 
Green,  Lutw.  1139.  Doe  dem. 
Forster  v.  Wandlasa,  7  T.  R  117. 

(A)  Roe  dem.  West  v.  Daris,  7 
East,  363. 

(t)  Kidwelly  v.  Brand,  Plowd. 
70.  a,  h.    1  RoL  Abr.  459,  6. 
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itDtf  Without  reference  to  any  person  not  chargeablei  had 
been  good,  (k)  But  it  has  been  since  ruled,  that  a  demand 
of  rent,  if  made  upon  the  land,  though  made  of  a  stranger, 
is  a  sufficient  demand,  and  need  not  be  general  to  sustain 
ejectment  for  a  forfeiture.  (/)  If  after  this  formal  demand 
the  tenant  refuse  or  neglect  to  pay  his  rent,  then  the 
lessor  s  right  to  enter  is  complete :  but  if  the  lessee,  at  any 
time  of  the  day  upon  which  the  rent  becomes  due,  meet  the 
lessor  on  or  off  the  lands  denused,  and  tender  the  rent,  the 
forfeiture  will  be  saved ;  so  that  the  lessor  cannot  put  his 
right  in  force  until  after  the  expiration  of  that  day.  (m) 

The  same  ceremonies  are  required  in  order  to  enable  the  ^o^ini  pmn^. 
lessor  to  recover  a  nomine  posna.    The  nomine  pcsmB  is  in- 
ddent  to  the  rent,  and  will  descend  with  it.  (n) 

Where,  however,  a  lease  contuns  a  proviso,  that  if  the  rent  ^hen  no  de- 
be  in  arrear  for  twenty-one  days,  the  lessor  may  re-enter, 
''although  no  legal  or  formal  demand  should  be  made:" 
and  the  rent  be  in  arrear  for  the  time  specified,  an  ejectment 
may  be  maintained  without  actual  re-entry,  and  without 
any  demand  of  the  rent,  (o) 

If  the  proviso  be  that  on  re-entry  the  lessor  shall  have  the 
premises  as  if  the  indenture  had  never  been  made,  the  lessor 
may,  nevertheless  after  rerentry,  maintain  an  action  of  co- 
Tenant  for  rent  in  arrear  prior  to  the  re-entry,  the  proper  con- 
struction of  the  condition  being  that  from  the  time  of  re-entry, 
the  lessor  shall  again  have  the  land,  {p) 

If  in  a  lease  there  is  a  clause  of  forfeiture  in  case  the  rent  Where  no 

sufficient  dii- 

a)  Stweton  «.  Guahe,  Yelv.  36.  Eliz.  383. 

(0  Doe  dem.  Brook  v,  Brydges,  (o)  Doe  dem.  Harris  o.  Masters, 

2  D.  &  R.  29.  2  B.  &  C.  490,  et  vide  Dormer's 

(»)  Jbid.     Bmrough  v.  Taylor,  case,  5  Co.  40.  Goodright  o.  Gator, 

Cro.  Elk.  462.  Fide  Maund's  case.  Doug.  477. 

7  B«p.  28«  ft.     1  Wms.  Saund.  (p)    Hartshorn   ©.   Watson,    4 

2fi7.  h.  nou.  Bing.  178.  N.  S. 

(a)  Thinn  «.    Cholmeley,  Cro. 
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be  in  arrear  fourteen  days,  and  no  sufficient  distress  be  found 
on  the  premises^  it  will  be  sufficient  to  shew  that  there  waa  no 
sufficient  distress  on  any  one  day  within  the  fourteen  days, 
and  that  the  rent  is  in  arrear  for  fourteen  days,  {q) 


What  amoBnts 
to  a  forfeiture. 


In  order  to  enforce  a  forfeiture  there  must  be  such  a  breach 
as  it  was  the  manifest  intention  of  the  parties  to  proTide 
against.  And,  therefore,  where  a  lease  contained  a  proviso 
for  re-entry,  if  the  lessee  committed  waste  to  the  value  of 
ten  shillings,  and  the  lessor  re-entered,  and  brought  eject- 
ment, in  consequence  of  the  tenant's  having  pulled  down 
some  old  buildings,  of  more  than  ten  shillings  value,  and  sub- 
stituted others  of  a  diflferent  description ;  it  was  held  that 
the  waste  contemplated  in  the  proviso,  was  waste  producing 
an  injury  to  the  reversion,  and  that  it  was  a  question  for  the 
jury,  whether,  under  all  the  circumstances,  such  waste  to  the 
value  of  ten  shillings  had  been  committed,  (r) 


Equitable 
deposit. 

IniolTency . 
Bankraptcy. 


An  equitable  deposit  of  a  lease  is  not  a  forfeiture  under  a 
condition  not  to  assign,  (s)  Insolvency  is  a  voluntary  act,  and 
creates  a  forfeiture  under  such  a  condition,  (t)  althoagh  bank- 
ruptcy does  not. 

Where  a  lease  contained  two  clauses  for  re-entry,  the  one 
in  case  the  yearly  rent  of  300/.  was  in  arrear  thirty  dap 
after  it  became  payable ;  and  the  other,  in  case  the  yearly  rent 
was  in  arrean  and  which  was  stated  to  be  payable  half-yeariy 
at  Lady-day  and  Michaelmas.  It  was  held  that  the  landlord 
had  a  right  to  re-enter  on  non-payment  of  each  half-year's  rent, 
and  that  the  former  clause  contained  the  description  of  the 
amount  to  be  annually  paid,  the  latter  the  times  of  payment  (■) 

As  before  observed,  the  distinction  between  void  and  voidable 
is  much  lessened  by  modem  decisions,  which  have  estabUahed 


(q)  Doedem.  Smelt  v»  Fuchan, 
15  East,  286. 

(r)  Doe  dem.  Earl  of  Darlington 
V,  Bond,  5  B.  &  C.  855. 

(f)  Cocks  ex  parte,  2  Dea.  15, 


n^wti,  p.  283 

(0  Shee  v.  HaD,  13  Vm.  401, 
supra,  p.  386. 

(«)  Doe  dem.  Rndd  «.  Goldiagi 
6  Moore,  231. 


CHAP.  I.]         Of  dissolving  the  Tenancy. 


383 


that  the  effect  of  a  condition  making  the  lease  void  on  a  given 
event,  is  to  make  it  void  ai  the  option  of  the  lessor f  in  cases 
where  the  condition  was  introduced  for  his  benefit,  {x)  But 
Id  a  case  in  which  leases  of  tolls  were  made  void  by  the  pro- 
visions of  an  act  of  parliament,  in  case  the  rent  was  not 
reserred  in  a  particular  manner,  and  a  lease  was  granted  con- 
trary to  the  act,  the  clause  in  the  act  was  held  to  be  im- 
perative in  an  action  for  the  rent  against  a  surety,  (y) 


The  most  common  waiver  of  a  breach  of  condition  is  by  wairer  by 
acceptance  of  rent  accruing  since  the  breach,  from  the  te-  [^^^  ^^ 
nant;  but  to  make  this  a  waiver,  it  is  necessary  that  the 
lessor,  at  the  time  of  accepting  the  rent,  have  knowledge  of 
the  condition  having  been  broken.  If  with  this  knowledge 
he  receive  the  tenant's  rent,  he  again  establishes  the  tenancy, 
which  it  was  competent  to  him  to  have  avoided,  and  pre- 
cludes himself  for  ever  from  taking  advantage  of  the  tenantfs 
misconduct.  («) 

Whether  a  demand  for  rent  without  its  being  paid  by  the  Demand, 
tenant  is  a  waiver,  may  be  a  question ;  but  admitting  such 
waiver,  an  agent  making  the  demand  must  have  a  general 
authority  to  act  as  agent,  or  it  must  be  proved  the  landlord 
had  notice  of  the  forfeiture,  (a) 


The  landlord's  knowledge  of  unauthorized  acts  without 
mterference  will  not  preclude  him  on  the  ground  of  ac- 
quiescence* (i)    In  a  case  in  which  the  lessee  covenanted  to 


(«)  Doe  V.  Bancks,  4B.6e  Aid. 
401.  Daken  o.  Cole,  2  Ruse.  170. 
fioberts  «.  Davey,  1  Nev.  &  M. 
443.  Doe  dem.  Nash  v.  Birch,  1 
Mees.  &  W.  402»  et  vide  Rede  o. 
FuT,  6  Man.  &  S.  121. 

(y)  Pearse  o.  Moirice,  2  Ad.  & 

£184. 

(z)  Green's  case,  Cro.  Elis.  3. 
Marsh  v.  Curteys,  Cro.  Elis.  528. 
Hanrey  v.  Oswald,  ibid,  653,  572. 
Wlutcheot  9.  Fox,  Cro.  Jac.  398. 
Anon.  3  Salk.  2,  3.     Goodright 


dem.  Walker  o.  Davids,  Cowp.  804. 
Roe  dem.  Gregson  o.  Harrison,  2 
T.R.425.  Goodright  dem.  Charter 
«.  Cordwent,  6  T.  R.  220.  Doe 
dem.  Joliffe  v.  Syboum,  2  Bsp. 
679.  Doe  dem.  Sheppard  o.  Allen, 
3  Tkunt.  78.  Doe  v,  Pritchard,  2 
Nev.  &  M.  489. 

(a)  Doe  dem.  Nash  v.  Birch,  1 
Mees.  Sc  W.  402. 

(b)  Doe  dem.  Shephard  v.  AHeoj 
3  Tannt  78. 
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erect  certain  houses  within  twelve  months,  and  the  steward  of 
the  lessor  after  there  was  a  clear  ground  of  forfeiture,  allowed 
the  lessee  to  complete  the  buildings,  it  was  held  the  right  of 
re-entry  was  not  waived*  (6) 

If  there  be  a  breach  of  a  condition  that  the  lessee  shsil 
not  assign,  and  the  lessor  accept  rent  from  the  assignee,  this 
b  a  waiver  of  the  forfeiture  for  that  turn,  (c) 

Under  a  proviso  that  the  lease  shall  become  voidable  on 
the  insolvency  or  bankruptcy  of  the  tenant,  if  the  landlord 
accept  rent  after  the  tenant's  discharge  under  the  Insolvent 
Act,  this  is  a  waiver  of  the  forfeiture*  (cQ 

But  to  operate  as  a  waiver  of  the  forfeiture  it  must  be 
an  acceptance  of  rent  which  has  accrued  since  the  lessors 
right  of  entry.  For  the  lessor  may  receive  the  rent  already 
due,  and  yet  enter  for  the  condition  broken,  (e)  And  so 
he  may  receive  part  of  the  rent  and  enter  for  the  nonpayment 
of  the  residue.  (/)  Or  if  he  bring  an  action  for  the  rent  due 
at  the  time  when  the  forfeiture  accrued,  it  is  no  waiver  of  his 
right  to  enter,  (g) 

By  di»tre«.  jf^  however,  afl«r  the  forfeiture,  the  landlord  distrah  for 

rent,  previously  due,  he  thereby  affirms  the  possession  of  the 
lessee,  and  waives  his  right  of  entry.  (A)  It  was  considered 
to  have  been  decided  that  the  lessor  did  not  waive  his 
right  of  re-entry  on  a  forfeiture  incurred  by  non*payment 
of  rent  by  taking  an  insufficient  distress  for  that  rent :  (t) 


(5)  Doe  dem.  Lord  Kensington  (/)  Year  Book,  lO  Hen.  VII* 

o.  Brindley,  12  Moore,  37*  24.  a. 

(c)  Whitchcot  o.  Fox,  Cro.  Jac.  {$)  Co.  Lit.  211.  h.    Peonaot't 

398.  case,  3  Rep.  64.    Graene'e  case,  I 

if)  Doe  dem.  Gatehouse  o.  Bees,  Leon.  262.    3  Salk.  3. 

4  Bing.  384.  N.  S.  (A)  Vides^i^a. 

(e)  Co.  Lit.  211.  h,     Greene's  (0  Brewer  dem.  Lord  Onsbv  r 

case,  I  Leon.  262.  Anon.  3  Salk.  3.  Eaton,  cited  6  T.  R.  2S0. 
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but  k  now  appears  from  the  note  in  Adams  on  Ejectment ^  (m) 
that  the  principle  of  that  decision  must  be  limited  to  cases 
arising  under  the  4  Geo.  II*  c.  28 ;  and,  therefore,  the  mere 
act  of  taking  even  an  insufficient  distress^  is  a  waiver  of  the 
right  of  re-entry  at  common  law. 

If  the  landlord  enters  for  a  distress  before  the  period 
arrives  at  which  he  has  a  right  of  re-entry  for  condition 
broken,  he  will  not  thereby  waive  his  right  of  re-entry, 
although  he  continues  in  possession  beyond  that  period,  (n) 

In  a  case  in  which  a  lease  contained  a  general  covenant 
by  the  tenant  to  repair ;  and  a  distinct  stipulation,  that  the 
tenant,  within  three  months  from  notice  being  served  upon 
him  by  the  landlord,  should  repair  all  defects  specified  in 
the  notice,  with  the  usual  clause  of  re-entry,  the  landlord 
served  him  with  notice  to  repsir forthwith  agreeably  to  the 
covenant  in  the  lease,  and  afterwards  brought  an  ejectment 
mthin  three  months.  It  was  held  that  the  notice  was  no 
waiver  of  the  forfeiture  under  the  general  covenant  to 
repair,  (o) 

But  the  doctrine  in  the  last  mentioned  case  must  be 
received  with  great  caution,  for  in  a  case  argued  in  the 
King*s  Bench,  where  a  lease  contained  similar  covenants,  to 
keep  the  premises  in  repair  generally,  and  to  repair  within 
three  months  after  notice,  and  a  clause  of  re-entry  for  a 
breach  of  covenant;  the  premises  being  out  of  repair, 
the  landlord  gave  notice  to  repair  within  three  months* 
The  Court  held,  that  this  was  a  waiver  of  the  forfeiture 
incurred  by  breach  of  the  general  covenant  to  keep  the 
premises  in  repair,  and  amounted  to  a  declaration  that  the 
landlord  would  be  satisfied  if  the  premises  were  repaired 
within  three  months,  and  that  he  thereby  precluded  himself 
from  bringing  an  ejectment  before  the  expiration  of  that 

(w)  p.  174,  3rd  edit  (o)  Roe  dem.  Goatly  ».  Paine,  2 

(«}  Doe  dem.  Taylor  v.  Johnson,      Campb.  520. 
)  Stark.  411. 

C  C 
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period*  (o)  The  Court  distinguished  this  case  firom  Dae  ▼. 
Paine,  on  the  ground  of  the  word  "  forthwith"  being  in  the 
former  notice,  which  shewed  he  did  not  mean  to  bind  him- 
self, not  to  proceed  for  the  forfeiture  for  any  given  period. 
The  doctrine  in  Doe  y.  Meux,  has  been  recognised  in  subse- 
quent cases,  by  which  it  has  been  decided,  that  the  enlarge- 
ment of  the  time  given  for  repair  is  only  a  suspension,  and 
not  a  waiver  of  a  forfeiture,  {p) 

If  evidence  can  be  adduced,  shewing  the  consent  of  the 
lessor,  the  forfeiture  will,  of  course,  be  waived,  as  where  in 
an  agreement  enuring  as  a  lease,  but  not  under  seal,  it  was 
**  stipulated  and  conditioned  that  the  lessee  should  not  under- 
let" It  was  held  that  these  words  created  a  condition ;  upon 
breach  of  which  the  lessor  might  maintain  ejectment,  without 
an  express  clause  of  re-entry ;  but  that  the  lessor  having 
said  to  the  defendant  in  conversation, ''  Let  the  land,  and  I 
shall  know  what  it  will  produce  next  year,"  he  could  not 
afterwards  insist  upon  the  forfeiture,  (f ) 

A  notice  to  quit  at  the  end  of  half  a  year,  given  after 
breach  of  condition,  may  also  amount  to  a  waiver  of  for- 
feiture, (r) 

The  act  by  which  the  forfeiture  is  waved  roust  amount  to 
an  affirmance  of  the  tenancy,  or  a  recognition  of  its  con- 
tinuance: it  is  not  enough  that  the  lessor  knows  of  the 
breach  without  availing  himself  of  his  right  of  re-entry. 
Where,  therefore,  the  lessee  carried  on  a  trade  upon  the 
demised  premises,  by  which  his  lease  was  forfeited,  the  Court 
of  Common  Pleas  held,  that  the  landlord  had  not  waived  his 
right  to  enter  for  the  forfeiture  by  lying  by  and  witnessing 
the  act  for  six  years,  (s) 

(o)  Doe  dem.  Morecraft  v.  Meiix,  I  Man.  &  R.  694 ;    8  B.  &  C.  30S. 

4  B.  &  C.  606.  (r)  Doe  dem.  Scott  o.  Miller,  2 

( p)  Vide   Doe  dem.   Rankin  o.  C.  &  P.  348. 

Brindley,  4  B.  &  Ad.  84.  Doe  dem.  (f)  Doe  dem.  Sheppard  o.  Alleot 

De  Rutzen  o.  Lewis,  5  Ad.  &  £11.  3  Taunt.  78,  et  ^^de  Doe   dem. 

277.  Kensington  v.  Brindley,  13  Moore, 

(9)  Doe  dem.  Henniker  v.  Watt,  37. 
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And  though  where  the  breach  of  covenant  is  complete  at 
oncei  the  forfeiture  is  altogether  waived  by  any  subsequent 
recognition  of  the  tenancy^  yet  it  is  otherwise  if  there  be  a 
continvittg  act  of  forfeiture.  Thus,  where  the  covenant  was, 
that  rooms  should  not  be  used  for  certain  purposesi  it  was 
held  there  was  a  breach  of  the  covenant  every  day  during 
the  term  they  were  so  usedi  and  that  the  lessor  was  not  pre- 
cluded by  receiving  rent  subsequent  to  the  commencement  of 
such  user  from  taking  advantage  of  such  forfeiture,  provided 
the  user  continued  after  the  payment  of  the  rent,  {s) 

It  has  been  already  explained,  that  if  a  condition  is  dis- 
pensed with  wholly,  or  in  part,  or  in  favor  of  a  particular 
individual,  it  is  for  ever  gone ;  (t)  but  a  chattel  interest  may 
be  defeated  by  a  defeasance  subsequent,  {u) 

VI.  By  merger.  VI.  Bymergtr, 

The  estate  for  life,  or  term  of  years,  may  also  be  ex- 
tinguished by  merger; — that  is,  by  the  uniting  of  the  greater 
with  the  less  estate  in  the  same  person,  without  any  inter- 
vening estate;  («»)  as  if  there  be  tenant  for  life  or  years,  and 
the  reversion  in  fee  simple  descend  to,  or  is  purchased  by 
him,  the  estate  for  life  or  years  is  merged  or  drowned  in  the 
inheritance,  and  thereby  perpetually  extinguished,  {v)  And 
80  if  there  be  joint-tenants  for  life  or  years,  and  the  inheri- 
tance be  purchased  by  or  descend  to  one  of  them,  his  former 
estate  is  merged  in  the  inheritance,  and  the  joint  tenancy 
thereby  severed,  {w) 

If  tenant  in  fee  grants  a  lease  for  twenty-one  years,  and  his 
lessee  underlets  for  the  whole  term,  wanting  a  few  days,  at 
an  improved  rent,  and  afterwards  grants  the  underlease  and 
improved  rent  to  his  own  lessor  for  the  term  mentioned  in 
the  underlease,  the  reversionary  interest  for  the  few  days 

{$)  Doe  dem.  Ambler  v.  Wood-  (ttu)  Duncomh  v.  Duncomb,  3 

bridf^e,  9  B.  &  C.  376.  Lev.  437. 

CO  Vide  nqtra,  289.  (o)  2  BL  Com.  177. 

(«)  Vide  iti/ra,  p.  402.  {w)  Wiscot'i  case,  2  Rep.  60. 
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will  remain  outstanding,  and  will  prevent  the  merger ;  and  if 
the  lessor  convey  all  his  estate  in  the  premises  to  a  third  party, 
not  only  the  inheritance,  but  also  the  chattel  interest  will 
pass,  and  the  grantee  from  the  landlord  will  be  enabled  to 
sue  the  underlessee  on  the  covenants  in  the  underlease,  (y) 

To  effect  a  merger,  it  is  in  general  necessary  either  that 
both  the  less  and  the  greater  estates  should  vest  in  the  lessee 
in  the  same  right;  or  that  he  should  have  the  less  estate  in 
his  own  right,  and  the  greater  estate  in  autre  droit.  For  if 
he  have  the  less  estate  in  autre  droit,  and  the  greater  m  bis 
own  right,  there  will  be  no  merger,  (x) 

For  example ;  if  A.  be  tenant  for  term  of  years  and  tbe 
fee-simple  descend  to  him,  the  term  is  merged ;  both  estates 
being  vested  in  him  in  the  same  right.  If  a  man  be  lessee 
for  years,  and  marry  the  lessor,  and  so  have  the  less  estate 
in  his  own  right,  and  the  greater  estate  in  right  of  hb 
wife,  his  term  is  merged,  (a)  If  a  master  of  an  hospital, 
being  a  sole  corporation,  by  consent  of  his  brethren  make  a 
lease  for  years  of  part  of  the  possessions  of  the  hospital, 
and  the  lessee  afterwards  become  master,  the  term  is 
merged;  the  less  estate  being  vested  in  him  in  his  own 
right,  (ft) 

It  is  laid  down,  that  if  one  who  has  a  lease  for  years  as 
executor  purchase  the  inheritance,  this  merges  the  term,  be- 
cause the  purchase  was  his  own  act ;  (c)  but  the  term  con- 
tinues assets  for  the  benefit  of  creditors  and  legatees,  (d) 
and  since  the  act  passed,  making  executors  trustees  for  tbe 
persons  entitled  to  the  res'due  under  the  Statute  of  Distri- 
butions, (e)  the  term  must  also  subsist  for  their  benefit. 

(|f)  Barton  o.  Barclay,  7  Bing.  Bac.  Abr.  Leastg.  (R.) 

746.  {b)   Co.  lit.  338.  b.    Seems,  if  it 

{z)  Co.  Lit.  338.  b,  bad  been  a  corporation  aggregate, 

(a)  Co.  Lit.  338.  b.    And  see  Und. 

Lichden  v.  Winsraore,  1  Rol.  Abr.  (<?)  <  L«on.  PI.  102. 

934. 1.  16,  and  Lady  Piatt  v.  Sleap,  tf)  3  Leon.  112,  Vincent  Lee's 

Cro.  Jac.  275.  S.C.  1  Bulstr.  118.  case. 

Young  f>.  Radford,  Hob.  3.    And  W  1  Win.  IV,  c.  40, 
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If  the  inheritance  descends  to  the  executor,  there  will,  it 
seems,  be  no  merger,  (d) 

If  the  lessor  take  the  lessee  to  wife,  or  if  the  lessee  make 
the  lessor  his  executor,  the  term  is  in  neither  case  merged : 
because  the  less  estates  are  respectively  Tested  in  the 
husband  and  the  executor  in  autre  droits  and  they  have  the 
remainder  in  their  own  right,  (e)  or  does  it  seem  to  be  a 
case  of  merger  if  the  inheritance  descends  or  comes  to  the 
mfe  after  the  marriage.  (/) 

If  the  lessor  mortgage  his  reversion  in  fee  to  the  lessee  for 
years,  the  term  becomes  thereby  merged ;  and  shall  not  re- 
vive at  law,  by  performance  of  the  condition  and  payment  of 
the  mortgage  money*  {g)  But  equity  would,  doubtless,  inter- 
fere, and  make  the  mortgagor  do  right  by  re-granting  the 
term. 

VII.  By  surrender.  vii.  By  tur- 

A  lease  for  life  or  years  may  be  determined  by  a  surrender, 
which  is  defined  to  be  "  a  yielding  up  of  an  estate  for  life  or 
years  to  him  that  hath  the  immediate  reversion  or  remainder, 
wherein  the  particular  estate  may  merge  or  drown  by  mutual 
agreement  between  them.*'  (A)  So  that  he  to  whom  the 
surrender  is  made  must  necessarily  have  an  estate  larger  than 
be  hath  who  makes  it,  and  in  which  the  estate  surrendered 
may  merge ;  therefore,  the  lessee  for  life  cannot  surrender  to 
lessor  for  years;  (i)  but  a  lessee  for  years  may  surrender  to 
him  who  has  the  reversion  only  for  years :  {k)  and  if  a  rever- 
sioner make  a  lease  for  years  of  his  reversion,  the  lessee  in 
possession,  though  he  hath  a  greater  term  than  the  lessee  of 

(d)  See  Bacon's  Abr.  Leases  (R.)  (h)  Co.  Lit.  337.  b. 
Bro.  Ahr.LeaseSf  63.  Surrender,  52.  (i)  Perk.  s.  589* 

(e)  Co.  Lit.  338.  b.  Bracebridge  (k)  Hughes  o.  Robotham,  Popb. 
B.  Cooke,  Plowd.  418.  b.  Anon.  4  30.  S.  C.  Cro.  Eliz.  302.  Dighton 
Leon.  pi.  102.  f .  Grenvil,  2  Ventr.  321, 327-    And 

(/)  Bac.  Abr-  Leases  (R.)  see  Pony  v,  Allen,  Cro.  Eliz.  173* 

(j)  Anon.  3  Leon.  6.  S.  C.  1  Leon.  303. 
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the  reversion  has,  (as  if  the  term  be  for  twenty  years,  and 
the  lessee  of  the  reversion  have  a  lease  for  ten  years,)  nay 
nevertheless  surrender  to  the  lessee  in  reversion ;  for  the 
term  in  possession  will  not  merge  in  the  term  in  reversion, 
but  in  the  inheritance,  (i) 


Underleases. 


An  assignment  for  the  purpose  of  a  surrender  by  a  lessee 
will  not  defeat  his  underleases,  (k) 


Copyholder. 


In  a  case  in  which  copyholder  for  Kves  made  a  lease, 
(although  not  warranted  by  the  custom,)  and  afterwards  sur- 
rendered to  the  lord  of  the  manor;  it  was  held  that  the  lease 
bound  the  lord  of  the  manor,  deriving  title  through  the  copy- 
holder, and  should  have  continuance  during  the  existence  of 
a  remaining  life,  notwithstanding  the  surrender.  (I) 


Administrator  Where  an  administrator  de  son  tori  verbally  agreed  to 
surrender,  and  give  up  the  possession  to  the  landlord,  it  was 
held  he  was  not  estopped  from  again  obtaining  possession 
after  he  had  taken  out  letters  of  administration,  (m) 

Sequestrators.  Sequestrators  from  the  Court  of  Chancery  take  no  legal 
estate,  and,  therefore,  are  not  entitled  to  take  a  surrender,  (a) 

A  surrender  is  either  in  fact  or  in  law.  (o) 


1.  Surrender 
in  fact. 


1.  A  surrender  in  fact  is  made  by  express  words,  clearly 
manifesting  the  intention  of  the  lessee  to  yield  up  his  interest,  {p) 
At  common  law  an  express  surrender  of  things  lying  in  grant 
could  be  made  by  deed  only  :  {q)  but  a  surrender  of  things 
lying  in  possession  might  be  made  by  parol  without  livery  of 


(0  Cro.  Eliz.  302.  ChaUoner  v. 
Davies,  Ld.  Raym.  402,  sed  tide 
Co  Lit.  273.  b, 

{k)  Shep.  Touch.  301. 

{J)  Doe  dem.  Beadon  v,  Pyke, 
5Mau.&Sel.  147. 

(m)  Doe  dem.  Hornby  v.  GleUi  1 
Ad.  &  Ell.  49. 


(fi)  Cornish  t?.  Searell,  8  B.  &  C 
471 ;  1  Man.  &  R.  703. 

(o)  Co.  Lit.  338.  a. 

{p)  The  word  "  surrender/'  it 
not  necessary ;  bat  any  words  will 
do  expressive  of  the  intention. 
Ld.  Raym.  402. 

iq)  Co.  Lit.  338.  a. 
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teisin  or  other  formal  mode  of  conveyance ;  though  the  par- 
ticalar  estate  had  been  originally  created  by  deed;  for  it 
ras  bat  a  restoring  of  the  estate  back  again  to  him  in  the 
ie?ersion  or  remainder,  {s)  But  by  the  Statute  of  Frauds  it 
is  enacted,  that ''  no  leases,  estates,  or  interests,  either  of 
freehold  or  terms  for  years,  or  any  uncertain  interest,  not 
being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of 
any  oessuages,  manors,  lands,  tenements,  or  hereditaments, 
shall  be  surrendered,  unless  it  be  by  deed  or  note  in  writ- 
ing, signed  by  the  party  so  surrendering  the  same,  or  his 
agent  thereunto  lawfully  authorized  by  writing;  or  by  act 
and  operation  of  law^^CO  Now,  therefore,  a  surrender  of 
things  lying  in  possession  cannot  be  made  by  parol :  but 
though  a  surrender  of  things  lying  in  grani  must  still  be 
made  by  deed,  a  note  in  writing  will  be  suflScient  to  effect  a 
surrender  of  things  lying  in  possession.  («) 

The  statute  extends  to  tenancies  from  year  to  year,  and  By  tenant  from 
stich  a  tenancy  is  not  determined  by  a  mere  parol  license  ^**'  ^  ^**'* 
from  the  landlord  to  quit  in  the  middle  of  a  quarter,  and  the 
tenant  qutttiog  accordingly,  {v)  Although  such  license, 
aoeompamed  by  some  act  of  the  landlord,  indicating  his 
acceptance  of  possession,  may,  together,  operate  as  a  sur* 
render  by  act  and  operation  of  law.  {w) 

Where  the  tenant  agrees  to  surrender  his  lease  for  a  par*  Conditbiml 
ticular  purpose,  which  purpose  is  not  effected,  such  condi- 
tional agreement  will  not  operate  as  a  surrender*  As  where 
a  tenant  from  year  to  year,  in  consequence  of  his  rent 
being  in  arrear,  entered  into  an  agreement  by  deed  with 
the  landlord  reciting  the  tenancy,  the  arrears  of  rent,  and 
that  he  had  agreed  to  quit  and  deliver  up  the  premises,  to 

(s)  Co.  lit.  338.  a.     2  RoL  Abr.  (o)  MoUett  v.  Brayne,  2  Campb. 

L  24.   Wilston  V.  Pinkney,  1  Ventr.  103.    Doe  dem.  Read  v,  Ridout, 

242.    Cartwrigbt  v.  Pinkney,  Urid.  5  Taunt.  519.    Whitehead  v.  Clif- 

272.  ford,  Und,  51S. 

(0  29  Car.  II.  c.  3,  s.  3.  (w)  Vide  Grimman  v  Leggc,  8 

(a)  Farmer  dem.  Earl  v.  Rogers,  B.  k  C.  325,  ei  mde  if^a, 
Wils,  26. 


302 


Of  dissolving  the  Tenancy,       [book  hi. 


have  his  effects  valued  and  assigned  to  a  trustee  for  paynent 
of  the  rent,  and  then  by  deed  assigned  his  effects  accord- 
ingly! but  had  never  quitted  possession,  nor  had  hb  effeeti 
ever  valued  ;  the  Court  of  King's  Bench  held  that  the  agre^ 
ment  was  merely  conditional ;  and  that  never  having  bien 
acted  upon,  it  did  not  operate  as  a  surrender,  (x) 

But  where  a  tenant  iVom  year  to  year  entered  into  an  igree* 
ment  in  writing  during  a  current  year,  for  a  lease  to  be 
granted  to  him  and  A«  B. ;  and  from  that  time  A.  B.  entered 
and  occupied  jointly  with  him.  It  was  held  that  the  new 
agreement,  coupled  with  the  joint-occupation  under  it,  deter* 
mined  the  former  tenancy,  and,  although  the  lease  oontrscted 
for  was  never  granted,  operated  as  a  surrender,  (y) 

An  agreement  in  writing  between  landlord  and  tenait  that 
the  landlord  should  have  immediate  possession  (except  as  was 
mentioned)  of  a  farm,  lands,  and  premises,  which  bad  been 
occupied  by  the  tenant  for  a  term,  the  landlord  to  take  the 
stock,  and  the  tenant  to  hold  over  half  the  house,  half  the 
stable,  the  barns  and  an  inclosed  ground,  and  to  have  the 
joint  use  of  the  yard  with  the  landlord  or  incoming  tenaot, 
till  the  25th  January  following,  without  rent,  &c.,  was  held 
to  operate  as  a  surrender,  (z)  And  to  have  been  properly 
rejected,  as  evidence,  having  only  a  SOs.  stamp,  and  not  a 
stamp  of  1/,  15f.,  as  required  by  the  stamp  act  on  a  surrender. 


Cancellation 
or  ra*ure  of 
deed  will  not 
operate  an  a 
■urrender. 


The  rasure  or  cancellation  of  a  lease  will  not  operate  as 
a  surrender  or  extinguishment  of  the  estate.  £ven  before 
the  Statute  of  Frauds,  it  seems  to  have  been  held,  that  where 
a  thing  lying  in  livery  was  granted  by  deed,  as  the  deed  wai 
not  the  essence  of  the  grant,  its  destruction  would  not  fot 
low  upon  the  destruction  of  the  deed  ;  though  it  was  agreed 
to  be  otherwise  of  things  lying  in  grant,  the    conveyance 


(«)  Coupland  v,  Maynard,  12 
&8t,  134. 

(y)  Hamerton  v.  Stead,  3  B.  &  C. 
478. 


(i)  Williams  t>.  Sawyer*  3  Brod. 
&  Bing.  70.  And  see  Parmcntcr 
p.  Webber,  2  Moore,  656. 
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of  which  could  consequently   only  be  evidenced  by  the 

deed,  (i)    And  since  the  statute^  Lord  C.  B.  Gilbert  has 

delivered  it  as  his  opinion,  "  that  a  lease  for  years  cannot 

be  surrendered  by  cancelling  the  indenture  without  writing ; 

because  the  intent  of  the  statute  was  to  take  away  the  former 

method  of  transferring  interests  in  lands  by  signs,  symbolsi 

and  words  only  ;  and  as  livery  of  seisin  on  a  parol  feoffment 

was  a  sign  of  passing  the  freehold  before  the  statute,  but  is 

now  taken  away  by  it,  so  the  cancelling  of  a  lease  was  a  sign 

of  surrender  before  the  statute;  but  it  is  now  taken  away, 

unless  there  be  a  writing  under  the  hand  of  the  party.    And 

the  words  '  by  act  and  operation  of  law,'  are  to  be  construed 

a  surrender  in  law  by  taking  a  new  lease,  which,  being  in 

writings  is  of  equal  notoriety  with  a  surrender  in  writing."  (c) 

And  this  opinion  has  been  fully  confirmed  by  the  solemn 

decision  of  the  Court  of  King's  Bench,  {d) 

In  a  recent  case  it  was  decided  that  the  production  of  a 
lease  by  the  lessor,  in  a  cancelled  state,  was  not  even  primd 
facie  evidence  of  a  surrender  by  deed,  or  note  in  writing,  (e) 
although  the  fact  of  cancellation  will  be  strong  corroborating 
evidence  in  aid  of  other  proof,  such  as  the  granting  of  a  new 
lease  to  other  parties.  (/) 

8L  A  surrender  in  law  is  where  the  parties,  without  any  2.  Surreod«r 

-         -  .  .  •  V    ^u  t^     by  act  and 

express  surrender,  do  an  act  so  inconsistent  with  tne  sun-  opentioo  of 
sisting  relation  of  landlord  and  tenant,  as  to  imply  an  inten-   '^* 
tion  that  the  lessor  should  be  in  the  same  situation  as  if  an 
express  surrender  had  been  made* 

If  the  lessee  take  a  new  lease  of  his  lessor,  he  thereby  ad-  The  accept- 
mits  that  the  lessor  is  as  much  in  a  condition  to  grant  a  new  icaMby  the 

1Q88Q6. 

(&)  See  this  discussed  in  MiQer  (e)  Doe  dem.  Constance  v.  Tho- 

V.  Maynwaring,  Cro.  Car.  399.  mas,  9  B.  &  C.  288. 

(c)  Magennis   ©.    M'Cullongh,  (/)  Walker   ©.    lUchardson,  2 
Oilb.  Eq.  Ca.  236.  Mces.  h  Wels.  882,  et  vide  Woot- 

(d)  Roe  dem.  Earl  of  Berkeley  ley  v,  Gregory,  2  Y.  &  J.  536. 
r.  Archbiahop  of  York,  6  East,  86. 
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lease  as  if  the  old  lease  had  been  expressly  sarrendered ;  (A) 
except^  it  seems,  in  the  case  of  the  king,  for  a  grant  of  a  new 
lease  from  him  is  not  a  surrender  of  an  old  lease,  (i) 


If,  therefore,  lessee  for  life  accept  a  lease,  though  but  for 
years ;  {i)  or  lessee  for  a  long  term  of  years,  as  forty,  accept 
a  lease  for  a  shorter  term,  as  twenty  years ;  (/)  or  if  either 
of  them  acccept  a  lease  at  will ;  (m)  the  law  implies  that  the 
old  lease  is  surrendered.  And  though  the  new  lease  be  to 
commence  infuturo,  as  at  Michaelmas  next,  it  will  operate 
as  an  immediate  surrender  of  the  first  lease ;(»)  and  so 
where  a  lease  is  made  for  years,  to  commence  at  Michaelmas, 
and  before  that  time  the  lessee  accepts  a  lease  to  commence 
prior  to  Michaelmas  or  at  Michaelmas,  the  first  leaM 
will  be  surrendered  in  law.  But  there  cannot  be  a  surrender 
to  operate  infuturo.  (o) 

It  has  been  decided,  if  the  lessee  underlets,  and  after- 
wards becomes  bankrupt,  and  his  interest  is  sold  to  a  third 
party  who  acccepts  a  new  lease,  on  which  the  first  lease  b 
cancelled,  the  cancellation  of  the  old  lease,  and  grant  of  the 
new  lease,  do  not  operate  as  a  surrender  of  the  interest  of  the 
first  lessee,  {p) 

A  surrender  in  law  is  sometimes  of  greater  force  than  a 
surrender  in  deed.  For  where  a  lease  is  to  begin  at 
Michaelmas  next,  as  this  is  a  mere  future  interest,  it  cannot 


(A)  Fulmerstone  v.  Steward, 
Plowd.  106.  a,  107.  h.  Mellow  v. 
May,  Moore,  636.  2  Rol.  Abr. 
495. 1.  41. 

(t)  Brook  0.  Goring,  Cro.  Car. 
197. 

(k)  Bernard  v.  Bonner,  Alejm, 
59.  And  so  in  the  case  of  tenancy 
at  will,  a  new  contract,  as  an  agree- 
ment to  purchase,  will  operate  as 
a  determination  of  the  will.  Pea- 
cock V.  Peacock,  16  Ves.  57. — 
Daniels  v,  Davison,  ibid.  253." 


(i)  Whitley  V.  Googh.  Dyer, 
140.  b.  Ives  V,  Sams,  Cro.  Eliz. 
522.  S.  C.  5  Rep.  11.  Gjbson  r. 
Searles,  Cro.  Jac.  84. 

(m)  Mellow  o.  May,  Moon,  637* 
S.  C.  Cro.  Elis.  873. 

(nj  IbiiL  Ive'scasCyS  Rep.  11.  &. 
Thompson  o.  Traffbrd,  Poph.  8. 
Hutchins  o.  Martin,  Cro.  Elia.  605. 

(o)  Doe  dem.  Murrell  o.  Mil- 
ward,  3  Mees.  &  Wels.  328. 

(p)  Wootley  o.  Gregory,  2  Y-  & 
J.  536. 
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be  expressly  surrendered,   because  there  is  no  reversion 
wherein  it  may  be  merged ;  but  by  a  surrender  in  law  it  may 

be  merged,  (q) 

Although  a  corporation  cannot  make  an  actual  surrender 
of  a  lease  unless  by  deed  under  their  seal,  yet  if  they  accept 
a  new  lease,  this  is  a  surrender  in  law  of  their  first  lease,  and 
may  be  without  writing,  (r) 

The  new  lease  operates  immediately  as  a  surrender  of  the 
old  one.  But  where  a  second  lease  for  years  was  made  to 
commence  upon  the  death  of  J.  S.,  it  was  holden  to  be  no 
surrender  of  a  former  term ;  because  J.  S.  might  survive 
the  term : — but  if  J.  S.  should  die  within  the  term,  that  then 
it  would  immediately  operate  as  a  surrender,  (s) 

Though  the  new  lease  be  granted  conditionally,  it  will 
operate  as  a  surrender  in  law.  As  if  a  man  make  a  lease 
for  forty  years,  and  the  lessee  afterwards  take  a  lease  for 
twenty  years,  upon  condition  that  if  he  do  a  particular  act 
the  second  lease  shall  be  void,  and  the  lessee  afterwards 
break  the  condition,  so  that  the  second  lease  becomes  void ; 
the  first  lease  is  nevertheless  surrendered,  (i)  And  so  if  a 
man  make  a  lease  for  forty  years,  and  the  lessor  grant  the 
reversion  to  the  lessee  upon  condition,  and  then  the  condi- 
tion be  broken,  the  term  is  absolutely  surrendered  and 
gone,  (tf )  And  this  constitutes  the  distinction  between  a  new 
lease  by  the  lessor  upon  condition,  and  a  surrender  by  the 
lessee  upon  condition;  in  the  first  of  which  cases,  though  the 
condition  be  broken,  the  first  lease  is  nevertheless  gone ; 
whereas  in  the  second  the  breach  of  the  condition  restores  to 
the  lessee  his  original  estate,  (r) 

But  the  second  lease  which  is  thus  to  work  a  surrender, 

[q)  Co.  lit.  338.  a.  Lampet's  case,  (r)  Bac.  Abr.  Corporation,  (E.  3). 

10  Rep.  52.  b.     Case  of  Church-  («)  Anon.  4  Leon.  30.  pi.  38. 

wardexuofSt.  Saviour,  South wark,  (/)  Co.  Lit  218.  b,    Plowd.  ub. 

tW.  66.  a.     Contrh,  two  judges  sup, 

gainst  one.     Year  Book,  37  Hen.  (ti)  Ibid. 

VI.  18.  a.  (c)  Ibid. 
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must  be  good  and  valid  in  law ;  for  if  it  be  void,  or  not 
in  accordance  with  the  contract,  the  acceptance  of  it  by  the 
lessee  is  no  surrender;  (ti)  and  it  must  be  in  writing  to 
satisfy  the  Statute  of  Frauds,  (r) 

If  a  new  lease  be  made  to  an  infant,  it  is  no  surrender 
of  a  former  lease,  unless  he  assent  to  it  when  at  full  age.  (w) 
But  if  a  woman  possessed  of  a  term  of  years  marry,  and 
her  husband  accept  a  new  lease,  this  is  a  surrender,  (or) 

A  new  lease  made  by,  or  to  a  person,  nan  compos,  is  no 
surrender.  {») 

It  seems,  that  if  a  voidable  lease  is  granted  by  a  bishop,  in 
consideration  of  the  surrender  of  a  prior  lease,  the  first  lease 
will  not  be  revived  by  the  avoidance  of  the  second  lease  by 
the  bishop's  successor,  (a) 

If  the  lessee  of  the  crown  take  a  new  lease  of  the  same 
lands  without  a  recital  of  the  former  lease,  the  second  lease 
is  void,  and  consequently  the  first  is  not  surrendered,  (fi) 

The  second  lease  must  be  granted  to  the  lessee  in  the 
same  right  as  the  first ;  for  a  lease  to  A.  in  trust  for  B.  b 
no  surrender  of  a  prior  lease  to  A.  to  his  own  use.  (c) 

A  lease  of  lands  was  made  by  indenture  for  twenty-one 
years,  with  a  proviso  that  it  should  be  determinable  by  the 
lessor  or  lessee  at  the  end  of  seven  or  fourteen  years.    Six 


(tt)  Lloyd  V,  Gregory,  Sir  W. 
Jones,  405.  Watts  o.  MaydweU, 
Hutt.  104.  S.  C.  Lit.  Rep.  279. 
Davison  dem.  Bromley  o.  Stanley, 
Burr.  2210.  Doe  dem.  Earl  of 
Berkeley  o.  Archbishop  of  York, 
6  East,  86. 
(o)  1  Wms.  Saund.  236.  (b.) 
(to)  Roll.  Ab.  728.  Lloyd  v. 
Gregory,  Cro.  Car.  502.  S.  C.  Sir 
W.  Jones,  405. 


(«)  2  Rol.  Abr.  495.  L  49,  etwk 
Mellow  V.  May,  Moore,  637. 

(z)  Thompson  v.  Leach,  Comb. 
438,  468. 

(a)  Doe  dem.  Murray  o.  Biidlgci> 
1  B.  &  Ad.  847. 

(b)  Wing  V.  Harris,  dted  Cm. 
Car.  198.     S.  C.  Cra  Elis.  231. 

(c)  Com.  Dig.  Surrender  (L  U 
Gie  V.  Rider,  1  Sid.  7fi. 
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jears  after  the  execution  of  the  leasei  a  memoranduni  was 
indorsed  upon  the  lease,  stating^  that  "  it  had  been  agreed 
between  the  parties  previously  to  the  execution,  that  the 
lessor  should  not  dispossess  the  lessee  of  the  said  estate,  but 
suffer  him  to  hold  for  the  term  of  twenty-one  years  from 
ildi  present  time  i*  which  memorandum  was  signed  by  the 
parties,  and  stamped  with  a  lease  stamp,  but  not  sealed* 
The  Court  held  that,  whatever  might  have  been  the  effect 
of  the  memorandum  to  operate  as  a  surrender  of  the  first 
lease,  if  the  intention  of  the  parties  had  been  plainly  to 
make  a  new  lease,  there  was  nothing  from  which  such 
an  intention  could  be  collected.  On  the  contrary,  the  in- 
tention was  to  take  away  from  the  lessor  the  power  of 
determining  the  first  lease,  which  the  parties  had  not  effec- 
tually done ;  inasmuch  as  the  memorandum  not  being  under 
seal,  could  not  operate  as  a  discharge  of  the  condition  which 
was  under  seal,  {d) 

An  actual  change  of  possession  by  mutual  consent  of  land-  By  change  of 
lord  and  tenant,  will  amount  to  a  surrender  of  the  term  by 
act  and  operation  of  law.     And  this  will  be  effected,  whether 
the  possession  is  actually  delivered  up  to  the  landlord  himself 
or  to  another  on  his  behalf,  {e) 

In  a  recent  case,  {f)  this  doctrine  was  applied  under  rather 
special  circumstances.  A  dwelling-house,  with  cottages, 
stable,  yard,  and  garden  had  been  agreed  to  be  let  by  Reeve 
at  an  entire  rent  to  Bird  for  seven  years ;  Bird  occupied  the 
stable  and  yard  only,  a  person  named  Prince  occupied  the 
dwelling-house,  and  the  cottages  were  underlet  to  other 
parties.  The  lessee  paid  the  whole  rent  for  the  premises 
daring  his  occupation  of  the  stable  and  yard,  and  in 
January,  1832,  assigned  all  the  premises  to  Bullock,  who 
entered  on  those  occupied  by  Bird.  The  landlord  received 
rent  from  Bird  up  to  the  time  that  he  left  in  the  broken 

{d)  Goodright  dem.  Nicholls  9.  &  R.  37,  and  see  also  the  case  of 

Mark,  4  M.  &  S.  30.    See  Williams  MoUett  v,  Grayne,  2  Campb.  103, 

r.  Sawyer,  3  B.  &  B.  70.  and  the  note  on  that  case  in  2  Man. 

(tf)  Vide  Hall  v.  Burgess,  5  B.  &  &  Ryl.  438. 
C.  333.    Reeve  o.  Bird,  1  €.,  M.         (/)  Reeve  v.  Bird,  fti/vro. 
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quarter;  Prince  remained  in  possession  of  the  dwelfing- 
house,  but  the  cottagers  quitted  their  possession  subsequent 
to  the  assignment  to  Bullock,  on  which  the  agent  of  the 
lessor  let  them  to  other  persons.  In  January,  1833,  the 
agent  received  rent  from  Prince  for  the  dwelling-house, 
and  from  the  new  tenants  of  the  cottages,  describing  the 
house  and  cottages  as  held  of  Reeve.  It  also  appeared 
that  in  August  preceding,  the  lessor  (Reeve)  had  advertised 
the  whole  of  the  premises  to  be  let  or  sold.  Reeve 
afterwards  brought  an  action  of  assumpsit  against  Bird 
for  not  keeping  the  premises  in  tenantable  repair,  and  for 
rent  for  use  and  occupation,  and  it  was  held  that  the 
circumstances  stated  amounted  to  a  surrender  by  act  and 
operation  of  law. 

The  acceptance  by  the  landlord  of  the  key  in  the  middle 
of  a  quarter  will,  it  seems,  stop  him  from  demanding  rent  for 
the  remainder  of  that  quarter ;  (g)  or  if  the  rent  is  payable 
quarterly,  for  any  part  of  the  quarter.  (A) 

And  the  fact  of  the  lessor  actually  letting  the  premises  to 
another  person  with  the  consent  of  the  tenant,  will,  in  like 
manner,  amount  to  a  surrender  of  the  tenancy  by  act  and 
operation  of  law.  (i ) 

On  the  like  principle,  if  tenants  holding  from  year  to  year 
under  different  landlords,  agree  to  exchange  with  the  consent 
of  the  agent  of  both  landlords,  and  take  possession,  thb 
will  operate  as  a  surrender  of  the  old  tenancies  and  as  new 
demises,  {k) 

A  mere  agreement  between  landlord  and  tenant  for  the 
substitution  of  another  tenant,  without  actual  change  of 
possession,  will  not,  it  seems,  amount  to  a  surrender  in  law, 

(sr)    Whitehead    v.    Clifford,    5  etde  Hall  o.  Burgess,  5  B.  &  C.  332. 

Taunt.  618,  sed  vide  Brown  v.  Bur-  (t)  Walls  o.  Atcbeson,  11  Moor. 

tinshaw,  7  D.  &  R.  603.  379.  3  Bing.  462.  2  C.  &  P.  268. 

(A)  Grimraann  v.  Legffc,  8  B.  &  (*)  Bees  v.  Williams,  2  C.  M.  t 

C.  324.    2  Man.  &  Ryl.  438,  sed  R.  581.  1  Tyr.  &  Gr.  23. 
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although  a  contrary  opinion  seems  at  one  time  to  have  pre- 
niled,  {d)  nor  will  an  act  of  possession  by  a  landlord  which 
may  be  referred  to  a  different  motive,  (e) 

Od  the  principle  before  stated,  of  a  surrender  in  law  by 
change  of  possession,  it  was  decided  that  where  the  lessee 
from  year  to  year  underlet,  and   the  lessor  accepted  the 
under-lessee  as  tenant,  which  acceptance  was  afterwards  as* 
sented  to  by  the  original  lessee,   this  amounted  to  a  virtual 
surrender  of  the  lessee's  interest  by  act  and  operation  of 
Iaw.  (/)    On  the  same  principle  it  has  been  decided  by  the 
Court  of  Exchequer,  that  the  production  from  the  custody  of 
the  lessor  of  an  old  lease  cancelled,  and  proof  of  the  custom 
to  send  old  leases  to  his  office,  before  a  renewal  was  granted, 
and  thereupon  the  old  leases  were  cancelled  by  the  lessor's 
officer,  amounted  to  evidence  on  which  a  jury  might  pre- 
sume that  the  lessee  under  the  cancelled  lease  had  assented 
to  the  grant  of  a  new  lease  to  a  third  party,  so  as  to  deter- 
mine his  interest  by  act  and  operation  of  law.  {g) 

Where  the  0¥mer  of  a  ferry  demised  it  to  A.  by  parol 
at  a  certain  rent ;  and  A.  at  the  end  of  a  few  weeks,  finding 
it  unprofitable,  proposed  to  become  the  servant  of  the 
owner  as  boatman,  which  was  assented  to,  and  A.  served 
and  received  wages ;  the  Court  decided  that  there  was  a 
surrender  of  A.'s  interest  in  the  ferry,  by  act  and  operation 
of  law.  {h) 

The  agreement  for  substitution  should  be  mutual,  and 
sufficiently  clearly  expressed,  or  otherwise  the  tenant  will  not 
he  discharged  from  his  liability.  Thus,  where  two  persons, 
being  partners,  agreed  to  hold  for  three  years  certain,  with 
power  to  extend  the  term  to  seven  on  notice.  Before  the 
expiration  of  the  three  years,  or  any  notice  being  given,  one  of 

{d)  See    Stone   v.  Whiting,    2  119. 

Stark.  235.  [g)   Walker   v,    Richardson,    2 

[e)  Griffith  v.  Hodges,  1  C.  &  P.  Meea.  &  W.  882. 

419.  (&)  Peter  v.  Kendal,  6  B.  &  C. 

(/)  Thomas  v.  Cook,  2  B,  &  A.  703. 
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the  partners  retired,  and  another  was  admitted  in  his  place. 
Notice  was  afterwards  given  by  the  continuing  partner  for  an 
extension  ofthe  term,  and  the  landlord  by  letter  expressed  him- 
self willing  to  grant  a  lease  to  him  and  the  new  partner.  But 
the  letter  was  not  communicated  to  the  retiring  partner,  so  that 
the  agreement  was  not  mutual,  nor  was  any  lease  prepared;  the 
landlord  received  the  rent  first  from  the  continuing  partner 
alone,  and  afterwards  from  him  and  the  new  partner.  It  was 
held  the  retiring  partner  was  not  therefore  discharged  from  bU 
liability  to  the  rent  during  the  remainder  of  the  three  years*  (i/ 

If  there  is  a  fraudulent  concealment  on  the  part  of  theout^ 
going  tenant,  the  tenancy  will  not  be  dissolved,  as  if  he  con- 
ceal the  fact  of  the  party  introduced  by  him,  having  com- 
pounded  with  his  creditors,  (k) 

In  a  case  where  a  tenant  held  over  after  the  determmatioii 
of  his  term,  and  paid  the  next  quarter's  rent  on  the  ap- 
pointed day,  and  another  person  then  occupied,  and  paid  the 
rent  for  two  years  at  irregular  periods,  it  was  held,  that  it 
was  correctly  left  to  the  jury  to  decide  whether  there  was 
sufficient  evidence  of  a  fresh  tenancy,  so  as  to  liberate  the 
first  tenant  from  bis  liability  to  rent.  (/ ) 

A  new  lease  of  a  part  of  the  land  demised  by  a  former 
lease,  operates  only  as  a  surrender  pro  tatUo.  (m)  But  if 
the  lessee  accept  a  grant  of  a  rent-charge,  or  common,  out  of 
the  land  demised,  or  a  lease  de  vesturd  terrm^  to  commence 
in  presenii,  or  at  a  certain  day  within  the  term,  this  will  be 
a  surrender  of  his  whole  estate,  (n)  If,  however,  no  time  be 
specified  from  which  such  grant  is  to  take  effect,  it  is  no  sur* 
render;  but  it  will  be  intended  that  it  should  commence 
after  the  expiration  of  the  term,  (o)     And  so  if  the  lessee 

(0  Graham  o.  Whichelo,  1  Cr.&  (m)    Fish   v.   Campion,  S  EoL 

M.  188.    3  Tyr.  201.  Abr.  498.  L  50. 

ik)  Bruce  v.   Ruler,  2  Man.  &  (n)  Sible  v,  Searle,  2  RoL  Abr 

Ryl.  3.  496.  1.   15,  &c.   S.  C.  (Gybaon  r. 

(0  Woodcock  V.  Nuth,  8  Bing.  Searle)  Cro.  Jac.  84, 177- 

170.  See  1  Moo.  &  Sc.  317.  (o)  Ibid.  2  Roll.  Ab.l.  16« 
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accept  a  grant  of  any  thing  consistent  with  the  lease  of  the 
bod,  it  is  no  surrender,  {p) 

h  a  recent  case,  the  tenant  pleaded  to  an  action  of  debt 
for  rent  in  arrear^  that  it  was  mutually  agreed  that  the  de- 
fendant should  deliver  up  possession ;  and  in  consideration 
thereof,  should  be  discharged  from  all  further  rent,  and  that 
ia  pursuance  of  such  agreement  he  did  deliver  up  possession. 
It  was  held,  that  this  did  not  raise  the  question  of  a  surrender 
within  the  Statute  of  Frauds,  but  the  defence  was  merely  an 
executed  contract,  and  was  valid,  (q) 

It  has  been  shewn  that  surrenders  by  operation  of  law  are 
excepted  out  of  the  Statute  of  Frauds^  and  this  exception 
Beems  to  have  been  founded  upon  analogy  to  those  cases  in 
which,  before  the  statute,  a  surrender  in  fact  could  have 
been  made  by  deed  only.  As  for  instance,  in  the  case  of  an 
office,  which  lying  in  grant  can  only  be  expressly  surrendered 
by  deed :  but  yet  if  the  grantee  of  an  office  accept  a  new 
grant  of  the  same  office,  this  will  be  a  surrender  in  law  of 
the  former  grant,  (r)  And  so  in  the  case  of  a  corporation 
HP^g^te,  which  can  only  make  a  surrender  by  deed ; — yet 
if  they  accept  a  new  lease  of  lands  already  demised  to  them, 
this  is  a  surrender  in  law  of  the  former  lease,  (s) 

Where  a  tenant  from  year  to  year,  holding  from  Lady-day 
to  Lady-day,  agreed  byparol^  with  his  landlord's  agent,  to  quit 
at  the  ensuing  Lady-day,  which  was  within  half  a  year ;  and 
the  premises  were  re-let  by  auction  (at  which  the  tenant 
attended  and  bid,)  but  the  new  tenant  was  not  let  into  posses- 
sion ;  it  was  held  that  the  tenancy  was  not  determined : 
there  not  having  been  either  a  sufficient  notice  to  quit,  or 
a  surrender  by  operation  of  law,  within  the  meaning  of  the 

(p)  Cryhson  o.  Searls,  Cro.  Jac.  (r)  Woodward  o.  Aston,  I  Ventr. 

84.    Jones  v.  Clerk,  Hardr.  47.  297. 

(9)  Gore  9.  Wright,  8  Ad.  &;  £1.  («}  Case  of  Churchwardens  of  St. 

US.  Saviours,  Southwark^  10 Rep.  67.  h- 
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Statute  of  Frauds ;  (9)  but  if  the  irregular  notice  to  quit  hid 
been  by  notice  in  writing,  it  might  have  amounted  to  a 
surrender,  (w) 

A  redemise  by  the  lessee  to  the  lessor  of  the  lands  leased 
for  the  whole  term  originally  granted,  amounts  to  a  surrender 
in  law.  (x)  But,  in  order  to  work  a  complete  surrender,  it 
must  be  a  redemise  of  the  lessee's  whole  term  and  estate ; 
and  of  all  the  lands  originally  leased:  otherwise,  it  will  be, 
in  the  first  case,  no  surrender  at  all ;  (y)  and  in  the  other, 
only  a  surrender  pro  tanto. 

Where  a  lease  came  into  the  hands  of  the  original  lessor 
by  an  agreement  entered  into  between  him  and  the  assignee 
of  the  original  lessee,  **  that  the  lessor  should  have  the  pre* 
mises  as  mentioned  in  the  lease,  and  should  pay  a  particular 
sum  over  and  above  the  rent  annually  towards  the  goodwill 
already  paid  by  such  assignee,'*  this  agreement  was  held  to 
amount  to  a  surrender  of  the  whole  term,  {x) 

Terms  for  jctn      It  remains  to  be  noticed  that  chattel  interests,  as  tenns 
^^.     ^'    for  years,  may  be  defeasanced  by  deed,  with  the  oonaent  of 

those  who  were  parties  to  the  creation  of  the  estate,  (a)  or, 
as  it  is  presumed,  of  the  persons  in  whom  the  respective 
estates  and  interests  of  such  parties  are  vested  at  the  time  of 
making  the  defeasance ;  and,  therefore,  although,  as  before 
noticed,  a  condition  is  for  ever  gone  by  license  once  given,  yet 
this  may  be  remedied  by  a  new  defeasance  by  deed,  executed 
by  all  proper  parties. 

(o)   Doe  dem.  Huddkstone  «.  («)  Lloydv.  Laoffford,  2  Moda74- 

Johnson,  M'Clel.  &  Yoimf(e,  141.  (y)  Bacon  o.  Waller,  3  Bolstr. 

And  Bee  Johnstone  0.  Huddlestone,  203,  204.    2  RoL  Abr.  497.  1.  29« 

4  B.  &  C.  922.    See  also  Hamer-  496. 1.  6. 

ton  V,  Steed,  and   Grinunan   v.  (g)  Smith  v.  Mapleba^  1  T.  B. 

Legge,  npnu  441. 

(w)  Aldenburgh  v.  Peaple,  6  C.  (a)  Shep.  Touch.  396»  39S. 
k  P.  212. 
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CHAPTER  THE  SECOND. 


Of  the  Tenant's  Duties  upon  the  expiration  of  the 
Tenancy,  and  the  Consequences  of  holding  over. 

tVHEN  the  tenancy  has  expired,  the  lessee  is  bound  The  lessee  is 
peaceably  and  quietly  to  deliver  up  to  the  lessor  the  posses-  }!^^°^  ***^^*- 
sion  of  the  premises;  together  with  all  buildings,  fixturesi  &c.|  premises. 
which  he  may  have  erected  during  the  term  ;  excepting  such 
fixtures  as  have  been  already  noticed,  (a) 

The  tenant  is  bound  to  preserve  the  boundaries,  and  if  he  To^preserre 
permit  them  to  be  destroyed  so  that  his  landlord  cannot  dis-  '**^^*^*™"- 
tinguish  them  from  the  tenant's,  he  shall  restore  the  land 
specifically,  or  give  other  land  of  equal  value,  to  be  ascer- 
tained and  fixed  by  a  commission  appointed  by  the  Court  of 
Chancery,  {b) 

Where  the  lessee  has  encroached  upon  the  waste,  and  To  deliver  up 
added  his  encroachment  to  the  premises  demised,  it  seems  to  ^  demised^^ 
be  settled  that  the  lessor  shall  have  the  benefit  of  it,  and  premises  by  en. 

croechment. 

that  the  lessee  will  be  bound  to  deliver  it  up  at  the  expiration 
of  his  tenancy,  unless  in  order  to  prevent  the  conclusion  of 
law  that  the  encroachment  is  for  the  landlord's  benefit,  the 
tenant  at  the  time  of  making  it,  shews  by  some  clear  act  that 
he  intends  it  for  his  own  use,  (e) 

Lord  Kenyon  appears,  indeed,  to  have  entertained  a  con- 

(a)  Supra,  p.  234,  235.  Parkinson,  1  Swanst.  9. 

(fi)  Attorney  General  o.  Fuller-         (c)  Vide  Doe  dem.    Challnor  o. 
ton,  2  Ves.  &  Boa.  263.    Willis  v.      Daviea,  1  Esp.  N.  P*  462. 
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trary  notion,  on  the  ground  that  the  tenant  might  thereby 
make  his  landlord  a  trespasser ;  (cQ  but  this  opinion  has  not 
been  acquiesced  in  by  subsequent  judges,  {e) 

And  Mr.  Baron  Par^^  is  reported  to  have  said,  "it is 
clearly  settled  that  encroachments  made  by  a  tenant  are 
for  the  benefit  of  the  landlord,  unless  it  clearly  appear,  by 
some  act  done  at  the  time  of  the  encroachment,  that  the 
tenant  intended  the  encroachment  for  his  own  benefit,  and 
not  to  hold,  as  he  held  the  farm,  to  which  the  encroachmeDt 
was  adjoining."  {g) 

Double  value.  The  tenant's  neglect  to  deliver  up  the  demised  premises 
will  subject  him  to  penalties  imposed  by  the  legislature. 
By  the  statute,  4  Geo.  IL  c.  28,  s.  1 ,  it  is  enacted,  "  that 
in  case  any  tenant  or  tenants  for  any  term  of  life,  lives,  or 
years,  or  other  person,  or  persons,  who  are,  or  shall  come 
into  possession  of  any  lands,  tenements,  or  hereditaments, 
by,  from,  or  under,  or  by  collusion  with,  such  tenant  or 
tenants,  shall  wilfuUy  hold  over  any  lands,  tenements,  or 
hereditaments,  after  the  determination  of  such  term  or  terms, 
and  after  demand  madCf  and  notice  in  writing  given  for  de 
livering  the  possession  thereof,  by  his  or  their  landlords  or 
lessors,  or  the  person  or  persons  to  whom  the  remainder  or 
reversion  of  such  lands,  tenements,  or  hereditaments  shall 
belong,  his  or  their  agent  or  agents  thereunto  lawfully 
authorized ;  then  and  in  such  cases  such  person  or  persons 
so  holding  over  shall,  for  and  during  the  time  he,  she,  and 
they,  shall  so  hold  over,  or  keep  the  person  or  persons 
entitled  out  of  possession  of  the  said  lands,  tenements,  and 
hereditaments  as  aforesaid,  pay  to  the  person  or  persons  so 
kept  out  of  possession,  their  executors,  administrators,  or 
assigns,  at  the  rate  of  double  the  yearly  value  of  the  lands, 
tenements,  and  hereditaments,  so  detained  for  so  long  time 

(d)  Doe  deni.  Colclougho.  Mul-  dem.  Child  o.  Winwood,  1  Taunt 
liner,  1  Esp.  N.  P.  461.  208. 

(e)  Vide  Doe  dem.  Challnor  o.  (/)  Doe  dem.  Lewis  v.  Rees,  6  C 
Davies,  1  Esp.  N.  P.  C.  461.  Bryan  &  P.  6X0. 
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as  the  same  are  detainedi  to  be  recovered  in  any  of  his 
Majesty's  courts  of  record  by  cu:tion  of  debi^  whereunto  the 
defendant  or  defendants  shall  be  obliged  to  give  special  bail; 
against  the  recovering  of  which  said  penalty  there  shall  be 
no  relief  in  equity," 

A  weekly  tenant  is  not  within  the  statute ;  (A)    nor,  conse-  Who  are  not 
quently,  it  is  presumed,  is  a  monthly  tenant.     The  question  the  statute, 
has  been  recently  agitated,  whether  a  quarterly  tenant  is 
within  the  statute,  but  the  point  was  left  undecided;   Tindal, 
C.  J.,  saying,  ''  I  do  not  affirm  or  deny  that  the  statute  of 
Geo.  II.  applies  to  a  holding  by  the  quarter.*'  (i) 

The  statute  uses  the  words  '*  wilful'*  holding  over,  and 
extends  only  to  cases  in  which  the  tenant  has  been  guilty  of 
fraud  or  contumacy,  and  not  to  cases  in  which  the  tenant 
nuiintains  possession  bond  Jide,  upon  any  fair  ground  of 
defence.  Thus  it  is  said  to  have  been  held  by  Lord  Mans- 
fields  that  where  there  had  been  a  treaty  for  a  further  term 
between  the  landlord  and  tenant,  which  afterwards  went  off, 
the  tenant  who  had  held  over  during  the  treaty  was  not 
within  the  meaning  of  the  statute.  (Jk) 

So  where  tenant  in  fee  had  made  a  lease  for  twenty  years 
to  A.,  and  then  made  his  will,  by  which  he  devised  the 
premises  so  leased  to  B.  for  life,  with  power  to  make  leases 
npon  particular  conditions,  remainder  over  to  C. ;  and  A., 
after  the  death  of  tenant  in  fee,  surrendered  his  lease  to  B., 
who  thereupon,  in  the  supposed  esLccution  of  his  power, 
made  a  new  lease  to  A.  and  died,  upon  which  C.  entered, 
and  received  rent  from  A.  down  to  the  time  at  which  the 
first  lease  would  have  expired,  and  then  upon  the  ground 
that  the  new  lease  was  not  conformable  to  the  power,  and 
therefore  void,  gave  notice  to  A.  to  quit  the  premises; 
whereas  A.  contended  that  the  new  lease  was  made  conform- 

(k)  Lloyd  0.  Rosbee,  2  Canipb.  \S)  Wilkinson  o.  Hall,  3  Bing. 

453,  HMeS.V.  SulHvan  v.  Bia-      531.  N.  S. 
hop,  2  C.  &  P.  359  (^)  Anon.  5  Esp.  215, 216. 
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ably  to  the  power,  and  drove  C.  to  try  the  question  upon  an 
ejectment,  by  which  C.  recovered  the  possession  of  the 
premises ;  and  then  brought  debt  upon  the  statute  for  double 
value,  for  the  time  which  A.  had  held  between  the  date  of 
C.'s  notice  and  his  having  recovered  the  lands;  the  Court  of 
Exchequer  decided,  that  as  there  was  no  fraud  or  contumacy 
in  the  tenant,  but  the  holding  over  was  under  a  fair  claim  of 
right,  the  statute  did  not  apply ;  and  they  ordered  the  postea 
to  be  delivered  to  the  defendant.  (/) 

Notice  inclttdeg       Upon  the  words  in  the  statute  "  demand  made,  and  notice 

demand.  ^ 

in  writing  given,**  it  has  been  held,  that  the  notice  includes 
the  demand  ;  and  consequently,  though  a  demand  ought  to 
be  stated  in  the  declaration,  proof  of  service  of  a  notice  in 
writing  will  be  sufficient  proof  of  a  demand,  (m) 

But  a  notice  is  necessary  in  all  cases  in  which  the  landlord 
would  avail  himself  of  the  statute;  for  though,  where 
premises  are  demised  for  a  term  certain,  no  notice  is  required 
to  put  an  end  to  the  tenancy,  (n)  yet  the  tenant  who  holds 
over  beyond  the  term  can  only  be  charged  for  double  value 
from  the  time  at  which  the  notice  was  served,  (o) 

The  notice  ought  regularly  to  be  given  before  the  expira- 
tion of  the  term,  and  the  landlord  will  then  be  entitled  to 
recover  double  value  as  from  the  time  at  which  the  term 
expired,  {p) 

It  may,  however,  be  given  after  the  expiration  ;  and  if  the 
landlord  have  done  no  act  to  acknowledge  the  continuation 
of  the  tenancy,  he  will  be  entitled  to  double  value,  as  from 
the  time  of  the  notice  or  demand  ;  but  if  the  rent  were  before 
reserved  quarterly,  and  such  demand  be  made  in  the  middle 


(/)  Wright  V.  Smith,  6  Esp.  203.  (o)  Cohh  ©,  Stokes,  8  East,  358. 

(m)  Wilkinson  ©.  CoUey,  Burr.  (p)  Cutting  v.  Derby,  W.  Rep. 

2694.  1075. 
(fi)  Supra,  p.  33. 
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of  a  quarter,  the  landlord  cannot  recover  single  rent  for  the 
antecedent  fraction  of  such  quarter,  (q) 

Where  notice  to  quit  is  given  to  the  tenant,  a  feme  sole, 
and  she  afterwards  marries,  the  landlord  may  maintain  debt 
for  doable  value  against  the  husband,  without  serving  another 
notice  upon  him.  (r) 

A  person  appointed  by  the  Court  of  Chancery  to  receive 
the  rents  and  profits  of  an  estate,  is  an  agent  lawfully 
authorised  within  the  meaning  of  the  statute.  And,  there- 
fore, where  a  notice  had  been  given  by  a  receiver  so  appointed 
to  receive  the  rents  of  an  estate  bequeathed  in  trust  for 
infant  children,  it  was  held  sufficient  to  enable  the  trustee 
and  executor  to  recover  double  value  against  the  tenant  who 
held  over  after  such  notice.  («) 

But  the  administrator  of  an  executor  cannot  sue  for  the 
double  value  of  lands  held  over  after  notice  to  quit,  under  a 
demise  from  the  testator,  without  taking  out  an  administration 
de  borne  non,  even  though  the  tenant  have  attorned  to  him.  (t) 
On  the  death  of  the  executor  intestate,  the  representation 
to  the  original  testator  ceases,  and  the  administrator  of  the 
executor  is  a  stranger  to  the  estate.  An  administration  de 
boms  nam  is,  therefore,  necessary  to  restore  the  personal  re- 
presentation to  the  original  owner. 

The  landlord  does  not  waive  his  right  to  sue  for  double  Riglit  to  dou- 
▼alue  by  bringing  an  ejectment  against  the  tenant.    The  two  waived  by'' 
remedies   are   perfectly   independent  of  each  other;  and,  ^j^^®'^^ 
therefore,  although  the  lessor  obtain  possession  of  the  pre- 
mises demised  by  his  ejectment,  this  does  not  affect  his  right 
to  sue  for  the  double  value  of  the  premises  during  the  time 
for  which  the   tenant  held  over,  between  the  period  of  the 

(9)  Cobb  •.  Stokes,  st^.  2694. 

(r)  Lake  v.  Smith,  I  N.  R.  174.  (0  Tingrey  v.  Brown,  1  B.  &  P. 

(i)  Wilkinson  9.  Colley,  Burr.      310. 


408 


Tenant's  Duties^  See. 


[book  ill. 


expiration  of  his  notice,  and  the  time  when  the  possession 
was  recovered,  (u) 


Contrh,  by 
receiving  rent. 


If,  however,  the  landlord^  after  the  expiration  of  his 
notice,  receive  the  single  rent  from  his  tenant,  it  is  a  qaestion 
for  the  jury  whether  the  notice  is  not  thereby  waived,  and  the 
tenancy  re-established,  in  which  case  the  landlord's  right  to 
sue  for  double  value  is  gone,  (r)  And,  on  the  other  hand, 
the  landlord,  if  he  recover  for  the  double  value  from  the 
middle  of  a  quarter,  cannot  recover  his  single  rent  for  the 
antecedent  fraction  of  such  quarter,  (w) 


When  the 
tenant  holds 
over  after  no- 
tice by  him- 
kU  he  will  be 
liable  for 
double  rent. 


By  the  statute  11  Geo.  IL  c.  19,  s.  18,  reciting  *'  whereas 
great  inconveniences  have  happened  and  may  happen  to 
landlords  whose  tenants  have  power  to  determine  their 
leases  by  giving  notice  to  quit  the  premises  by  them  holden, 
and  yet  refusing  to  deliver  up  the  possession  when  the  land- 
lord hath  agreed  with  another  tenant  for  the  same,**  it  is 
enacted,  **  that  from  and  after  the  S4th  day  of  June,  1738, 
in  case  any  tenant  or  tenants  shall  give  notice  of  his,  her,  or 
their  intention  to  quit  the  premises  by  him,  her,  or  tb^n 
holden,  at  a  time  mentioned  in  such  notice,  and  shall  not 
accordingly  deliver  up  the  possession  thereof  at  the  time  in 
such  notice  contained,  then  the  said  tenant  or  tenants,  his, 
her,  or  their  executors  or  administrators,  shall  from  thence- 
forward pay  to  the  landlord,  or  landlords,  lessor  or  lessors, 
double  the  rent  or  sum  which  he,  she,  or  they,  should  other* 
wise  have  paid  ;  to  be  levied,  sued  for,  and  recovered  at  the 
same  times  and  in  the  same  manner  as  the  single  rent  or  sum 
before,  the  giving  such  notice  could  be  levied,  sued  for,  or 
recovered ;  and  such  double  rent  or  sum  shall  continue  to  be 
paid  during  all  the  time  such  tenant  or  tenants  shall  continue 
in  possession  as  aforesaid.*' 


(u)  Soulsby  V.  Neving,  9  East, 
310. 

(v)  Doe  dem.  Cheny  p.  Batten, 
Cowp.  243.   Ryal  v.  Rich,  10  East, 


48,  died  pott. 

(10)  Cobb   V,   Stokes, 
36SI. 


a    Eait, 
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As  this  statute  directs  the  double  rent  to  be  recovered  in 
the  same  manner  as  the  single  rent,  the  landlord  may  main- 
tain either  debt,  or,  in  the  case  of  a  parol  demise,  assumpsit, 
or  he  may  distrain,  (y) 

A  lease  by  parol  is  a  holding  within  this  statute.  («)  And 
hparol  notice  to  quit  by  such  tenant  is  sufficient  to  make  him 
liable  for  double  rent  in  case  he  hold  over,  (a) 

But,  to  bring  the  tenant  within  the  statute,  his  notice 
must  be  direct  and  positive ;  for  where  tenant  from  year  to 
year  gave  his  landlord  notice  that  he  would  quit  upon  a  con- 
tmgency,  (vix.,  as  soon  as  he  could  find  another  situation,) 
and  he  did  afterwards  get  another  situation,  but  neglected  to 
quit  the  premises.  Lord  EUenborough,  C.  J.,  ruled  that  the 
notice  was  too  vague,  and  that  the  case  did  not  come  within 
the  statute,  (b) 

And  the  statute  applies  to  those  cases  only,  in  which  the 
tenant  has  the  power  of  determining  his  tenancy  by  a  notice, 
and  in  which  he  actually  does  give  a  valid  notice  for  that 
purpose.  Therefore,  where  a  tenant  from  year  to  year  gave 
a  parol  notice  to  his  landlord  less  than  six  months  before 
the  expiration  of  the  current  year,  and  the  landlord  ac- 
cepted and  assented  to  the  notice,  it  was  held  that  though 
the  tenant  held  over  after  the  expiration  of  the  time  men- 
tioned in  the  notice,  the  landlord  was  not  entitled  to  distrain 
for  doable  rent,  (c) 

The  tenant  holding  over  after  notice  to  quit,  is  only  liable  for 
double  rent  during  his  continuance  in  possession,  and  need  not 
give  a  fresh  notice  to  quit  in  order  to  get  rid  of  his  liability,  (d) 

(y)  'Hinmins  e.  Rovlinson,  Burr.  Campb.  591. 
1603.  S.  C.  Al.  Rep.  633.  Wheeler         (c)  Johnstone  v.  Hudlestone,  4 

V.  Copeland,  5  T.  R.  364.  B.  &  C.  922. 

(')  'Hmmins  v,  Rowlinson,  supra,         (d)  Booth  o.  M'Farlane,  1  B.  & 

(a)  IM.  Ad.  904. 

W  Famnce   r.    Elkington,   2 
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DiflTerence  be- 
tween the  two 
•tatutes. 


The  chief  difference  between  these  two  statutes  is,  that 
in  the  case  of  the  former  the  notice  (which  must  be  in  writings 
proceeds  from  the  landlord ;  in  the  case  of  the  latter,  (where 
the  notice  may  by  parol,}  it  is  the  act  of  the  tenant ;  and 
that  the  one  imposes  double  value  by  way  of  penalty  and  not 
rent;  whilst  the  one  still  treats  the  party  as  tenant,  and 
recognizes  him  by  that  name,  which  the  other  statute  doea 
not.  This  distinction  is  pointed  out  by  Lord  Ellenborough, 
in  delivering  his  opinion  in  Soulsby  v.  Neving^  that  the  land- 
lord's having  recovered  in  ejectment  was  no  bar  to  his  after- 
wards suing  for  the  double  value^  his  lordship  observing 
''that  there  might  be  some  incongruity  in  applying  the 
remedy  for  double  rent  after  the  remedy  by  ejectment,  which 
treats  the  person  in  possession  as  a  trespasser.'*  (/^ 


If  the  lessor 
receive  rent,  a 
new  tenancy 
is  created. 


and  the  par- 
ties will  be 
presumed  to 
hold  under 
the  old  cove- 
nants. 


Where  the  landlord  suffers  the  tenant  to  remain  in  pos- 
session after  the  expiration  of  the  tenancy,  and  receives  rent 
from  him,  a  new  tenancy  from  year  to  year  will  be  thereby 
established,  (g)  In  this  case,  provided  no  new  agreement  be 
entered  into,  the  law  will  presume,  in  the  silence  of  the  par- 
ties, that  the  tenant  holds  the  premises  subject  to  all  such 
covenants  contained  in  the  original  lease  as  apply  to  his  pre- 
sent situation.  Where,  therefore,  there  have  been  in  the 
lease  covenants  for  a  particular  mode  of  husbandry,  and 
aftier  the  expiration  of  the  lease  the  tenant  holds  over  and 
pays  rent,  the  landlord  may  compel  him  to  perform  such  cove- 
nants in  the  same  manner  as  if  they  were  still  expressly  agreed 
upon  between  them;  (A)  the  remedies  indeed  will  be  altered, 
and  instead  of  covenants,  the  landlord  may  bring  an  acdonon 
the  case,  stating  the  covenants,  and  averring  an  agreemost 
to  perform  them. 


And  the  tenant's  liability  will  be  continued,  notwith- 
standing an  undertaking  on  his  part  to  pay  a  ki^ger  rent 
Accordingly,  where  certain  premises  had  been  demised  bj 

(/)  9  East,  314.  1  B.  &  Ad.  365. 

ig)  Bishop  v.  Howard,  2  B.  &         (A)  Roe  dem.  Jordaa  v.  Ward,  1 
C  100.  Doe  dem.  Tucker  V.  Morse,      H.  Bl.  99. 
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iodenture  for  a  term  of  yearsi  and  the  lessee  covenanted  to 
keep  the  premises  in  repair,  and  likewise  to  insure  them 
against  fire;  and,  upon  the  expiration  of  the  term,  agreed 
irith  the  heir  of  the  lessor  to  continue  tenant  to  him,  paying 
a  larger  rent  than  had  been  reserved  by  the  lease :  nothing 
appearing  as  to  any  stipulation  in  respect  of  the  covenants ; 
and  the  premises  were  afterwards  accidentally  burnt  down ; 
Lord  EUenborovghy  C.  J.,  held,  that  the  tenant  was  bound 
to  rebuild;  and  that  the  advance  of  rent  made  no  difference; 
the  terms  of  the  old  lease  being  incorporated  with  the  new 
contract,  [i) 

And  where  a  tenant  held  under  an  agreement  for  three 
yearSj  at  45/L  a-year,  which  expired  at  Midsummer,  and  at 
the  expiration  of  his  tenancy  did  not  yield  up  possession, 
Dor  did  his  landlord  take  any  immediate  steps  to  compel 
hhn  80  to  do,  but  at  the  Michaelmas  following  gave  him 
notice  to  quit  at  Lady-day,  or  pay  the  rent  of  50/,  a-year 
and  the  tenant  continued  in,  but  refused  to  pay  any  more 
than  the  45/.  rent ;  the  Chief  Justice  of  the  Common  Pleas 
niledj  that  under  the  circumstances,  the  tenant  must  be  taken 
to  have  acquiesced  in  the  new  proposal,  and  was  bound  to 
pay  the  rent  of  50/.,  {i)  and  the  Court  of  Common  Pleas  re- 
fused to  disturb  the  verdict. 

Where  the  tenant  holds  by  lease  or  agreement  in  writing,  i  Gflo.4,c.  87. 
the  landlord  is  enabled,  by  the  1  Geo.  4,  c.  87,  to  compel  the 
tenant,  before  he  is  admitted  to  defend,  to  give  security  for 
damages  and  costs,  and  he  may  be  also  required  to  give 
farther  security  against  wasting  or  injuring  the  land  between 
the  time  of  trial  and  execution  on  judgment,  as  will  be  subse* 
quently  more  fully  stated. 

The  more  recent  statute  of  the  1  and  2  Vict  c.  74,  intituled  i  &  2  vict  c 
"  An  Act  to  facilitate  the  recovery  of  possession  of  tene- 

(i)  I%hy  V.  Atkinson,  4  Campb.         {k\  Roberts  v.  Hayward^  3  C.  & 
275.  Tomanot?.  Young,  6  C.  fc  P.  8.      P.  432. 
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At  will  or  tenn 
not  exceeding 
seven  years. 


Kent  not  ex- 
ceeding 20/. 
withoat  fine. 


Landlord  may 
eive  notice  oi 
intention  to 
proceed. 


If  tenant  does 
not  show  rea- 
sonable cause. 


Landlord  may 

g've  proof  of 
cts. 


ments  after  due  determination  of  the  tenancy ;  after  reciting  that 
it  was  expedient  to  provide  for  the  more  speedy  and  effectual 
recovery  of  the  possession  of  premises  unlawfully  held  over 
after  the  determination  of  the  tenancy ;  has  enacted,  that 
when  and  so  soon  as  the  term  or  interest  of  the  tenant  of 
any  house,  land,  or  other  corporeal  hereditaments  held  by 
him  at  will,  or  for  any  term  not  exceeding  seven  years,  either 
without  being  liable  to  the  payment  of  any  rent,  or  at  a  rent 
not  exceeding  the  rate  of  SOL  oh-year,  and  upon  which  no 
fine  shall  have  been  reserved  or  made  payable,  shall  ban 
ended  or  shall  have  been  duly  determined  by  a  legal  notice 
to  quit  or  otherwise,  and  such  tenant  or  (if  such  tenant  do 
not  actually   occupy  the  premises,  or  only  occupy  a  part 
thereof)  any  person  by  whom  the  same,  or  any  part  thereof, 
shall  be  then  actually  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  up  possession  of  the  premises,  or  of  such 
part  thereof  respectively,  it  shall  be  lawful  for  the  landlord 
of  the  said  premises,  or  his  agent,  to  cause  the  person  ao 
neglecting  or  refusing  to  quit  and  deliver  up  possession,  to 
be  served  (in  the   manner   thereinafter  mentioned)  with  a 
written  notice  in  the  form  set  forth  in  the  schedule  to  the 
act,  (a)  signed  by  the  said  landlord,  or  his  agent,  of  his  intention 
to  proceed  to  recover  possession  under  the  authority  and  ac- 
cording to  the  mode  prescribed  in  the  act,  and  if  the  tenant 
or  occupier  shall  not  thereupon  appear  at  the  time  and  place 
appointed,  and  shew  to  the  satiafaction  of  the  Justices  ther^ 
inatter  mentioned,  reasonable  cause  why  possession  should 
not  be  given  under  the  provisions  of  the  act,  and  shall  still 
neglect  or  refuse  to  deliver  up  possession  of  the  premises,  or 
of  such  part  thereof,  of  which  he  is  then  in  possession  to 
the  said  landlord,  or  his  agent;  it  shall  be  lawful  for  such 
landlord  or  agent  to  give  to  such  justices  proof  of  the  hold- 
ing and  of  the  end  or  other  determination  of  the  tenancy 
with  the  time  or  manner  thereof;  and  where  the  tide  of  die 
landlord  has  accrued  since  the  letting  of  the  premises,  the 


(o)  See  copies  of  this  Form  of  Notice,  and  of  the  complaint  to  the 
justices  in  the  Appendix. 
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ijgbt  by  which  he  claims  the  possession,  and  upon  proof  of 
serrice  of  the  notice,  and  of  the  neglect  or  refusal  of  the 
tenant  or  occupier,  as  the  case  may  be,  it  shall  he  lawful  for 
the  justices  acting  for  the  district,  division,  or  place  within  andjutices 
which  the  said  premises,  or  any  part  thereof,  shall  be  situate  ™^y  ^'^^  ^ 
in  petty  session  assembled,  or  any  two  of  them,  to  issue  a 
warrant  (ft)  under  their  hands  and  seals  to  the  constables  and 
peace  officers  of  the  district,  division,  or  place  within  which 
the  said  premises  or  any  part  thereof  shall  be  situate,  com-  CommandiDg 
manding  them  within  a  period  to  be  therein  named,  not  less  ^ °e*po«MiS>n. 
than  twenty-one,  nor  more  than  thirty  clear  days  from  the 
date  of  such  warrant,  to  enter  (by  force  if  needful)  into 
the  premises  and  give  possession  of  the  same  to  such  land- 
lord  or   agent.       Provided    that   entry    upon    any    such 
warrant,  shall  not  be  made  on  a  Sunday,  Good  Friday,  or 
Christmas  day,  or  at  any  time  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon  ;  and,  provided 
also,  that  nothing  therein  contained  shall  be  deemed  to  pro- 
tect any  person  on  whose  application  and  to  whom  any  such 
warrant  shall  be  granted,  from  any  action  which  may  be 
brought  against  him  by  any  such  tenant  or  occupier  for  or  in 
respect  of  such   entry  and    taking  possession  where  such 
person  had  not  at  the  time  of  granting  the  same  lawful  right  to 
the  possession  of  the  same  premises;  and,  provided  also,  that 
nothing  therein  contained  shall  affect  any  rights  to  which  Rights  of  out- 
any  person  may  be  entitled  as  outgoing  tenant  by  the  custom  ^^°f  ^^^^ 
of  the  country  or  otherwise. 

''  And  further,  that  such  notice  of  application  intended  to 
be  made  under  the  act,  may  be  served  either  personally  or 
by  leaving  the  same  with  some  person  being  in  and  ap^ 
parently  residing  at  the  place  of  abode  of  the  person  so 
holding  over  as  aforssaid,  and  that  the  person  serving  the  same 
shall  read  over  the  same  to  the  person  served,  or  with  whom 
the  same  shall  be  left  as  aforesaid,  and  explain  the  purport 
and  btent  thereof.     Provided,  that  if  the  person  so  holding 

ih)  See  copy  of  this  Form  of  Wurant  in  the  Appendix. 
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over  cannot  be  found,  and  the  place  of  abode  of  such  person 
shall  either  not  be  known  or  admission  thereto  cannot  be 
obtained  for  serving  such  summons,  the  posting  up  of  the 
said  summons  on  some  conspicuous  part  of  the  premises  so 
held  over,  shall  be  deemed  to  be  good  service  upon  such 
person. 

And  further,  that  in  every  case  in  which  the  person  to 
whom  any  such  warrant  shall  be  granted,  had  not  at  the 
time  of  granting  the  same,  lawful  right  to  the  possession  d 
the  premises,  the  obtaining  of  any  such  warrant  as  aforesaid, 
shall  be  deemed  a  trespass  by  him  against  the  tenant  or  oc- 
cupier of  the  premises,  although  no  entry  shall  be  made  by 
virtue  of  the  warrant,  and  in  case  any  such  tenant  or  occu- 
pier will  become  bound  with  two  sureties  as  thereinafter  pro- 
vided, to  be  approved  of  by  the  said  justices,  in  such  sum  as 
to  them  shall  seem  reasonable,  regard  being  had  to  the  value 
of  the  premises  and  to  the  probable  cause  of  an  action,  to  sue 
the  person  to  whom  such  warrant  was  granted,  with  eflfect  and 
without  delay,  and  to  pay  all  the  costs  of  the  proceeding 
in  such  action,  in  case  a  verdict  shall  pass  for  the  defendant, 
or  the  plaintiflT  shall  discontinue  or  not  prosecute  his  adion, 
or  become  nonsuit  therein,  execution  of  the  warrant  shall  be 
delayed  until  judgment  shall  have  been  given  in  such  action 
of  trespass,  and  if  upon  the  trial  of  such  action  of  trespass 
a  verdict  shall  pass  for  the  plaintiff,  such  verdict  and  judg* 
ment  thereupon  shall  supersede  the  warrant  so  granted,  and 
the  plaintiff  shall  be  entitled  to  double  costs  in  the  said  action 
of  trespass. 

And  further,  that  every  such  bond  as  hereinbefore  men- 
tioned, shall  be  made  to  the  said  landlord  or  his  agent  at  die 
costs  of  such  landlord  or  agent,  and  shall  be  approved  of 
and  signed  by  the  said  justices,  and  if  the  bond  so  taken  be 
forfeited,  or  if  upon  the  trial  of  the  action  for  securing  the 
trial  of  which  such  bond  was  given,  the  judge  by  whom 
it  shall  be  tried,  shall  not  endorse  upon  the  record  in  Court 
that  the  condition  of  the  bond  hath  been  fulfilled^  the  party 
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to  whom  the  bond  shall  have  been  so  made,  may  bring  an 
action  and  recover  thereon.  Provided  that  the  Court 
where  such  action,  as  last  aforesaid,  shall  be  brought,  may,  by 
a  rule  of  Court,  give  such  relief  to  the  parties  upon  such  bond 
as  may  be  agreeable  to  justice,  and  such  rule  shall  have  the 
nature  and  effect  of  a  defeasance  to  such  bond. 

And  further,  that  it  shall  not  be  lawful  to  bring  any  action 
or  prosecution  against  the  said  justices  by  whom  such 
warrant  as  aforesaid  shall  have  been  issued,  or  against  any 
constable  or  peace-officer  by  whom  such  warrant  may  be 
executed  for  issuing  such  warrant,  or  executing  the  same 
respectively,  by  reason  that  the  person,  on  whose  application 
the  same  shaU  be  granted,  had  not  lawful  right  to  the  posses- 
sion of  the  premises. 

And  lastly,  that  where  the  landlord,  at  the  time  of  applying 
for  such  warrant  as  aforesaid,  had  lawful  right  to  the  posses- 
sion of  the  premises,  or  of  the  part  thereof,  so  held  over  as 
aforesaid,  neither  the  said  landlord  nor  bis  agent  nor  any 
other  person  acting  in  his  behalf  shall  be  deemed  to  be  a 
trespasser  by  reason  merely  of  any  irregularity  or  informality 
in  the  mode  of  proceeding  for  obtaining  possession  under  the 
authority  of  the  act,  but  the  party  aggrieved,  may,  if  he  think 
fit,  bring  an  action  on  the  case  for  such  irregularity  or  infor- 
mality in  which  the  damage  alleged  to  be  sustained  thereby, 
shall  be  specially  laid,  and  may  recover  full  satisfaction  for 
such  special  damage,  with  costs  of  suit,  provided  that  if  the 
special  damage  so  laid  be  not  proved,  the  defendant  shall  be 
entitled  to  a  verdict,  and  that  if  proved,  but  assessed  by  the 
jury  at  any  sum  not  exceeding  5s,,  the  plaintiff  shall  recover 
no  more  costs  than  damages,  unless  the  judge,  before  whom 
the  trial  shall  have  been  held,  shall  certify  upon  the  back  of 
the  record  that  in  his  opinion  full  costs  ought  to  be  allowed. 
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Of  the  Rights  and  jLiabilities  of  outgoing  TenanUj 
after  the  dissolution  of  the  Tenancy. 

After  the  ex-  ''-  HE  tenancy  being  dissolvedi  and  the  lessee  having 
pirationofthe  quitted  possession,  certain  rights  appertain  to  him  inrefer- 
tenant  may  re-    ence  to  his  late  character  of  tenant. 

eater. 


1.  to  take 
away  his 
moveables* 


1.  He  has  a  right  to  a  reasonable  ingress  upon  the  Iand,ia 
order  to  remove  his  goods  and  utensils,  (a)  But  he  can  then 
take  away  such  goods  only  as  are  detached  from  the  freehold; 
it  having  been  already  shewn  that  those  fixtures  which  the 
law  permits  the  tenant  to  remove  must  be  removed  before  the 
expiration  of  the  tenancy.  (6) 


2.  Tenant  at 
will  and  the 
representatives 
of  tenant  for 
life  may  enter 
and  take  em- 
blements. 


S.  Tenant  for  life,  his  representatives,  and  under-tenants, 
and  tenants  at  will,  are  entitled  to  the  emblements ;  a  privi- 
lege which  the  law  allows  them  on  account  of  the  uncertain 
nature  of  their  estates,  lest  they  should  be  deterred  from 
the  proper  cultivation  of  their  lands,  (c)  And  for  the  same 
reason,  tenant  for  a  term  determinable  upon  a  particular 
event  will,  in  many  cases,  be  entitled  to  emblements ;  {d)  or 
if  the  term  be  determined  by  the  will  of  another^  as  by  the 
act  of  a  parson  resigning  his  living,  in  which  case  his  lessee 
and  under-tenants  will  be  entitled  to  emblements,  (e)  And 
so  tenant  under  an  elegit,  or  by  statute,  whose  interest  may 


id)  lit  8.  69.    2  Bl.  Com.  147. 
(6)  Stqtra,  p.  236. 
(c)  Co.  lit.  55.  6.     Knevett  v. 
Pool,  Cro.  Elis.  463. 


id)  Ibid. 

ie)  Bulwer  v,  Bohrer,  2  B.  & 
A.  470. 
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be  detennined  by  the  satisfaction  of  the  debt  for  which  the 
bod  is  bound,  will  be  entitled  to  emblements.  (/) 

Emblements  are  the  annual  productions  which  are  raised  what  are  en- 
by  the  labour  of  the  tenant^  (g)  such  as  corui  hops,  flax, 
liemp,  roots  planted  annually,  and  the  like,  (h)  and  can  be 
claimed  only  of  a  crop,  which  ordinarily  repays  the  labour 
by  which  it  is  produced  within  the  year  in  which  that  labour 
is  bestowed,  and,  therefore,  will  not  include  a  second  crop  of 
clover,  although  the  first  crop,  taken  at  the  end  of  the  term, 
did  not  repay  the  expense  of  cultivation,  (s)  Such  things 
as  are  not  of  annual  growth,  or  do  not  require  the  labour  of 
the  tenant,  but  are  the  permanent  and  natural  produce  of 
the  earth,  are  not  included  within  the  term  emblements  ;  and, 
therefore,  trees,  fruit,  grass,  &c.,  cannot  be  removed  after 
the  expiration  of  the  tenant's  interest,  (k) 

Emblements  may  be  taken  in  all  cases  where  the  tenancy  They  may  be 
is  pat  an  end  to  by  the  act  of  God.  If,  therefore,  tenant  for  the^^nan^ii 
the  life  of  the  lessor,  or  of  a  stranger  sow  com,  &c.,  and  ptt'jnendto 

o  *  »  by  the 

before  severance  the  lessor  or  stranger  die,  whereby  the  God, 
tenancy  is  extinguished,  the  lessee  may,  when  the  corn,  &c., 
becomes  fit  to  cut,  enter  into  the  land,  and  cut  it.  {[)  So 
vhere  tenant  for  his  own  life  sows  corn,  and  dies,  his  personal 
representatives  may  enter  and  cut  it.  (f»)  And  by  the  statute, 
%  Hen.  VIII.  c.  11 , 8. 6,  ecclesiastical  incumbents  of  benefices 
are  empowered  to  bequeath  by  will  the  corn  and  grain  which 
they  may  have  sown  on  the  glebe  land,  (n) 

The  lessee  will  be  entitled  to  emblements  wherever  the  or  by  act  of 
tenancy  is  put  an  end  to  by  act  of  law.  (p)    If,  therefore,  a    '^' 
lease  be  made  to  husband  and  wife  during  coverture,  and 

if)  Go.  Lit  55.  5.  {k)  Co.  Lit  55.  b,,  et  vide  supra' 

is)  Ibid.  (t)  Ibid, 

W  Ibid.     1  RoL  Abr.  728.  1.  1.  (m)  Ibid. 

Latham  v.  Atwnod,  Cro.  Car.  515.  (»)  Vide   Mirebouse  on  Tithes, 

2  Bl.  Com.  123.  p.  27. 

(0  Graves  v.  Weld,  5  B.  &  Ad.  (o)  1  RoL  Abr.  726. 
105.    2  Nev.  &  M.  725. 

E  S 


by  the  act  of 
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they  are  divorced  d  vinculo  matrimonii^  the  tenancy  bring 
dissolved  by  act  of  law,  the  husband  may  enter  and  take 
the  emblements,  (o) 


or  by  act  of 
the  letsor ; 


The  lessee  shall  be  entitled  to  emblements  wherever  the 
tenancy  is  put  an  end  to  by  the  act  of  the  lessor*  If,  there- 
fore, the  lord  enter  upon  tenant  at  will,  or  by  any  other 
means  dissolve  the  tenancy,  the  tenant  still  retains  his  right 
to  the  emblements,  {p)  And  so  in  the  case  of  a  tenancy 
from  year  to  year,  when  the  notice  to  quit  proceeds  from  the 
landlord,  {q)  The  tenant  at  will  is  also,  it  seems,  ^ititled  to 
enter  for  the  removal  of  his  goods,  but  he  is  not  entitled  de 
jure  to  retain  possession  for  such  purpose,  (r) 


But  Dot  where 
the  tenancy  is 
dissolved  by 
the  tenant's 
own  act. 


Where  the  tenancy  is  put  an  end  to  by  the  act  of  the  tenant 
himself,  he  will  not  be  entitled  to  emblements ;  {s) — whether  the 
act  be  a  direct  or  indirect  dissolution  of  the  tenancy.  Volcfiii 
nonfit  injuria*  (i)    If,  therefore,  tenant  at  will  determine  the 
will,  he  has  no  right  to  emblements,  (u)    So,  if  the  lessee  is 
guilty  of  a  breach  of  condition,  and  the  lessor  enter  ibr  Ae 
forfeiture,  the  lessee  has  no  right  to  emblements.     And  where 
the  tenant  holds  for  a  certain  term,  subject  to  be  defeated 
upon  a  particular  event,  and  such  event  is  brought  alxmt  by 
the  act  of  the  tenant,  he  can  claim  no  right  to  the   emble- 
ments ;  (v)  as  if  the  condition  for  re-entry  be  in  case  the 
lessee  contract  a  debt,  whereon  he  shall  be  sued  to  judgment 
and  execution  issue,  (ir)    Or  if  land  be  leased  to  a  widow  for 
twenty    years,   durante   eiduitaie,  and  she  marry,   and  so 
determine  the  tenancy,  (x)    And  where  a  disseisor  sows  com, 
and  then  is  ousted  by  the  disseisee,  he  can  have  no  daim  to 


(o)  1  Rol  Abr.  736.  5  Co.  Gland's 
case,  116,  a. 

(p)  Lit.  8.  69.  Oland  v.  Bnrd- 
wick,  Cro.  Eliz.  460. 

(9)  Ibid.    2  Bl.  Com.  147. 

(r)  Doe  dem«  Nicholl  and  an- 
other V.  M'Kaeg,  10  B.  &  C.  721. 

{s)  Bulwer  v.  Bulwer,  2  B,  k 
Ad.  470. 


(0  Co.  Lit.  55.  Oland  «.  Bard- 
wick,  Cro.  E]is.  460.  S.  CX  5  Rep. 
116.  a. 

(«)  Ibid. 

(V)  Ibid,   1  Rol.  Abr.  716,  L  33. 

(w)  Davis  9.  Eyton,  7  BIiik^.  154. 

(«)  Ibid.  Wicks  9.  Jordan,  2 
Bulstr.  213. 
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emblemeoto*  (y)  And  where  crops  had  been  taken  under  an 
habere  /ados  poesessionem,  issued  on  an  ejectment,  which 
had  been  brought  against  a  tenant  for  holding  over,  the 
Court  refused  a  rule  for  the  lessors  of  the  plaintiff  to  pay 
o?er  the  value  of  the  crops  to  the  defendant,  after  deducting 
the  amount  of  rent  due.  («)    But  though  the  law  in  these  The  wideN 

1  .  .    ,   1  1  «  1  tenants  shall 

latter  cases  gives  no  uidulgence  to  the  tenants  themselves ;  not  be  pre* 
yet  to  their  under-tenants,  who  have  had  no  participation  in  ^^  *^  ' 
destroying  the  estate,  the  privilege  of  taking  emblements  b 
reserved*  Where,  therefore,  tenant  for  years  upon  con- 
dition, under-leases  the  lands,  and  the  under-lessee  sows  com, 
and  then  the  tenant  for  years  breaks  the  condition,  by  means 
of  which  the  under-tenant  is  ousted,  he  may  nevertheless 
enter  and  cut  the  com.  (a) 

Lastly,  the  right  to  take  emblements  can  never  exist  where  ^mbiementi 

I  .      «  .  .        «     cannot  be 

the  tenancy  is  for  a  certain  definite  period,  determinable  taken  where 
only  by  effluxion  of  time ;  for  if  in  such  case  the  tenant  with  for  ternTcei^ 
his  eyes  open,  sow  corn  which  cannot  become  ripe  until  ^°' 
after  the  expiration  of  his  estate,  the  law  will  afford  him  no 
relief,  (b) 

But  though^  b  the  case  of  a  term  of  years,  the  law  ex*  J^l^^dd*^*' 
chides  the  lessee  from  the  right  to  take  the  profits  accruing  agreement, 
after  the  expiration  of  such  term,  such  right  may  be,  and 
frequently  is,  reserved  to  the  lessee  by  an  express  covenant 
in  the  lease.  Where,  therefore,  the  lessor  covenants  that 
the  lessee  for  years  shall  have  the  emblements  after  the  end 
of  the  term,  the  corn,  &c.,  growing  at  the  expiration  is  well 
transferred  to  the  lessee,  who  may  afterwards  enter  and  cut 
it.  {e)    So,  by  the  custom  of  the  country,  tenant  for  years  in  ^'  ^y  *^'*****"' 


(y)  tbUL    Knevett  v.  Pool,  Cro.l !  i.      S  ed  tide  ewUrU,  6  Co.  556 . 
Qis.  463.  (b)  Co.  Lit  55.    Davies  9.  Con^ 

(s)  Doe  dem.  Upton  e.  Wither^  nop,  1  Price,  63. 
wick,  3  Bing.  11.  (e)  Grantham  v.  Hawley,  Hob» 

(a)  Oland  v.  Bardwick,  Cro»  Eliz.  132. 
460.    BoL  Abr.  727*    2  Bl.  Com. 

E    B  S 
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particular  districts  will  be  allowed  to  re-enter  and  cat  the 
corn  which  he  has  sown,  {d) 


Such  afp«e- 
ment  rei&ins 
the  loterust  in 
the  land  in 
the  leasee. 


The  effect  of  such  a  covenant  is  not  merely  to  give  the 
ex-lessee  a  right  to  re-enter  for  the  purpose  of  cutting  the 
corn,  but  absolutely  continues  the  term  as  to  the  land  upon 
which  the  corn  grows ;  so  that,  though  the  tenant  may  hsfe 
quitted  the  rest  of  the  premises,  he  is  considered  as  remainiog 
in  possession  of  such  corn-land,  (e) 


Outgoing  and 

incoming 

tenants. 


As  between  outgoing  and  incoming  tenants,  there  are 
certain  mutual  privileges  founded  on  custom  or  usage  of  the 
country  or  on  express  agreement.  The  outgoing  tenant  has  the 
privilege  of  retaining  possession  of  the  land  on  which  his  away 
growing  crops  are  sown,  with  the  use  of  the  bams  and  stables 
for  housing  and  carrying  them  away.     On  the  other  hand, 
the  incoming  tenant  has  the  privilege  of  entering  during  the 
continuance  of  the  old  tenancy,  for  the  purpose  of  ploughing 
and  sowing  the  land.  (/))  A  common  usage  in  the  neighbourhood 
is  sufficient  to  confer  the  right  without  proof  of  an  imme* 
morial  legal  custom,  and  may  be  insisted  on,  provided  the 
custom  be  not  expressly  excluded  by  the  agreement  or  lease 
under  which  the  land  is  held,  {g)    But  the  custom  can  have 
no  avail  against  an  express  provision  in  respect  of  the  away 
going  crop ;  as  where  the  outgoing  lessee  has  provided  by  a 
covenant  with  the  lessor  for  the  removal  of  the  crops,  the 
incoming  tenant  cannot  insist  upon  the  custom  of  the  place, 
in  order  to  compel  the  old  lessee  to  leave  a  certain  quantity 
of  standing  com ;  for  the  custom  of  the  country  is  of  so 
avail  against  an  express  covenant ;   and  under  the  coTenant 
with  the  lessor  the  property  in  the  crops  is  vested  in  the  dd 


((Q  Boraston  v.  Green»  16  East, 
71.  Caldecott  and  another  v. 
Smythes,  7  C.  &  P.  806. 

(e)  Ibid 

(/)  Boraston  0.  Green,  16  East, 
71.     Wiggles  worth    o.   Dallison, 


DougL  201.    Beavan 
1  H.  Bl.  5. 
(^)  Senior  «. 

N.  P.  C.  197.  Webb  « 
3  B.  &  Ad.  746. 


IMahay. 
Holft 
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lessee:  nor  can  his  being  guilty  of  a  breach  of  any  covenant 
on  his  part,  in  respect  of  the  crops,  alter  the  property,  (g) 

If  the  lease  contain  no  stipulation  in  respect  of  quitting, 
the  outgoing  tenant  will  be  entitled  to  his  away  growing  crop 
altbougb  the  holding  should  not  have  been  in  accordance 
with  the  custom;  (A)  but  if  the  custom  is  that  where  there  is  a 
regular  Lady-day  tenancy,  and  if  it  is  determined  in  a  regular 
way,  the  tenant  shall  be  entitled  to  the  way-going  crops,  he 
will  not  be  so  entitled  in  case  the  tenancy  is  determined  sub- 
sequently to  Lady-day,  under  an  agreement  which  is  silent 
as  to  way-going  crops,  although  the  tenancy  commenced  at 
Lady-day.  {$) 

If  the  tenant  holds  over  after  the  determination  of  a  lease, 
which  contained  a  special  provision  as  to  quitting,  and  without 
coming  to  any  fresh  agreement  with  his  landlord ;  he  will  be 
considered  as  holding  on  the  same  terms  as  before,  and  con- 
sequently to  be  excluded  from  the  custom,  although  holding 
as  tenant  from  year  to  yean  (J  ) 

Generally  speaking,  the  outgoing  tenant  has  no  claim  to  ^^i^^'^* 
compensation  for  manure  or  dung  left  on  the  premises,  but 
the  agreement  may  be  to  the  contrary,  and  where  the  out- 
gone tenant  had  covenanted  with  his  landlord  to  leave  the 
manure  made  by  him  on  the  farm,  and  sell  it  to  the  incoming 
tenant  at  a  valuation,  to  be  made  by  certain  persons ;  the 
Court  of  King's  Bench  held  that  the  effect  of  such  covenant 
was  to  give  the  outgone  tenant  a  right  of  on-stand  for  his 
manare  upon  the  farm ;  and  that  the  possession  of,  and  pro- 
perty in  it,  remaining  in  him,  he  might  maintain  trespass 
against  the  incoming  tenant  who  had  removed  and  used  it 
before  such  valuation,  (i) 

Of)  Bonston  «.  Green,  ub.  np.  314.  1  Ad.  &  EU.  926, 
(Jl)  Holding  «.  Piggott,  7  Biog.         O* )  Boraston  v.  Green,  supra. 
465.  5  Moore  &  Payne,  427.  (Q  Beaty  v.  Gibbons,  16  East, 

(t>  Thorpe  V.  Eyre,  3  l^ev.  k  M.  116. 
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Custom 
to  provide 
tillage,  &c. 


A  custom  for  the  tenant  of  a  farm  in  a  particular  district 
to  provide  labour,  tillage,  sowing,  and  all  materiak  for  the 
same  in  his  away  going  year,  and  for  the  landlord  to  make 
him  a  reasonable  compensation,  is  valid  in  law ;  (Q  and  may 
be  insisted  upon,  although  the  farm  be  held  under  a  written 
agreement,  provided  the  custom  be  not  thereby  expressly 
excluded,  (m) 


To  remove 
itiaw,  &c. 


The  right  to  remove  straw  and  hay  is  generally  regulated 
by  the  custom.  In  a  case  in  which  the  outgoing  tenant  was 
bound  by  hb  covenant  to  bring  back  dung  for  all  the  hay 
sold  by  him,  to  be  carried  off  the  premises  at  the  time  of  bis 
quitting,  sold  a  rick  then  standing  to  a  purchaser,  but  without 
mentioning  his  liability  to  bring  back  manure ;  it  was  held,  that 
the  incoming  tenant  had  a  right  to  refuse  the  hay  to  be  re- 
moved until  the  manure  should  be  deposited  according  to 
agreement,  {n) 


A  tenant  may,  by  his  own  act,  lose  the  right  to  be  paid  for 
tillage  and  improvements,  notwithstanding  an  agreement  to 
that  effect,  as  if  he  leave  the  premises,  although  with  the 
consent  of  the  landlord,  before  the  expiration  of  his  te* 
nancy,  but  without  any  fresh  agreement  (o) 

An  usage  for  the  landlord  to  pay  a  sum  in  compensation 
to  the  off-going  tenant,  for  labour  and  expense  bestowed 
by  him  in  tilling,  fallowing,  and  manuring  arable  and  meadow 
land,  according  to  the  course  of  good  husbandry,  the  ad- 
vantage of  which  labour  the  tenant  could  not  otherwise  reap, 
is  a  reasonable  usage,  {p) 

Odd  muh.  If  the  custom  be  for  the  outgoing  tenant  (for  what  is  called 


(i)  Dalby  17.  Hirst,  3  Moore,  536. 
1  B.  &  B.  226. 

(fti)  Senior  0.  Armitage,  Holt's 
N.  P.  197. 

0»)  Smith  V,  Chance,  2  B.  &  A. 


753. 

(0)  Whittaker  v.  Baifcsr.  l  do. 
&  Mee.  1 13. 

ip)  Dalby  0.  Hirst, 
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lis  odd  mash)  to  crop  one-third  of  the  arable  and  wheat,  and 
reap  that  wheat  after  his  tenancy  has  expired,  and  he  crop 
more  than  one-third,  the  landlord  will  be  entitled  to  all  that 
which  is  last  sown,  or  above  one-third,  unless  it  is  shewn  that 
the  tenant  has  a  lien  on  it  for  the  sowing  and  the  seed,  {q) 
But  a  parol  permission  by  the  landlord  to  crop  beyond  one- 
third  or  odd  mash,  will  be  binding  both  on  the  landlord  and 
iocoming  tenant,  (r) 

Where  the  outgoing  and  incoming  tenants  agree  for  the  Landlord  not 
sale  and  purchase  of  the  crops,  &c.,  the  landlord's  rights  agreement 
a  not,  of  course,  be  thereby  affected.  (*)  SSu^nd'in 

coming  te- 
(9)  Caldecott    and   another   v.      810.  nanta* 

Smythet,  7  C.  &  P.  80.  («)  Vide  Petrie  «.  Daniel,  1  Smith, 

(r)  Griffith  o.  Tombs,  7  C.  &  P.      199. 
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CHAPTER  THE  nRST. 

Of  the  Landlord's  Proceedings  against  his  Tenant^ 
and  the  Tenant* s  Defence  thereto. 

SECTION  I. 

OF  A   DISTRESS   FOR   RENT. 

JdEFORE  considering  this  snbject  it  may  be  proper  to 
advert  to  some  recent  decisions  on  the  statutes  of  the  8  &  4 
Wm.  IV.  c.  27,  and  3  &  4  Wm.  IV.  c.  48.] 

3  &  4  Wm.  4,      The  first  of  these  statutes  was  passed  for  the  limitation  of 
^*  ^^'  actions  and  suits  relating  to  real  property,  and  for  simplifying 

the  remedies  for  trying  the  rights  thereto.  By  sec  42, 
it  was  enacted,  that  from  and  after  the  81st  of  December, 
1888,  no  arrears  of  rent  or  of  interest,  in  respect  of  any  sum 
of  money,  charged  upon  or  payable  out  of  any  land  or  rent, 
or  in  respect  of  any  legacy  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest  should  be  recovered  by  distress, 
action,  or  suit  but  within  six  years  next  after  the  same 
should  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  should  have  been  given  by  the  person 
by  whom  the  same  was  payable,  or  his  agent. 

3  &  4  Wm.  4,       In  the  same  session  of  parliament  an  act,  c.  4£,  was  paned  for 
^*  ^^'  the  further  amendment  of  the  law  and  the  better  advance- 
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ment  of  justice,  and  by  sec.  3  it  was  enacted,  that  all  actions 
of  debt  for  rent  upon  an  indenture  of  demise,  all  actions  of 
covenant  upon  any  bond  or  other  specialty,  and  all  actions  of 
debtor  scire /ados  upon  any  recognizance  should  be  brought 
within  ten  years  after  the  end  of  the  then  present  session,  or 
within  twenty  years  after  the  cause  of  soch  action  or  suits, 
but  not  after. 

After  the  passing  of  these  acts  a  case  occurred,  (a)  in  which  Paddm  ▼. 
an  action  was  brought  to  recover  twenty  years'  rent  upon  an 
indenture  of  lease*  In  answer  to  the  action,  the  statute  of 
the  3  &  4  Wm.  IV.  c  27,  was  pleaded  as  to  part,  and  an 
assignment  of  the  rcTersion  as  to  the  rest.  The  action  had 
been  commenced  on  the  2Snd  of  July,  1833,  and  the  statute 
receiTed  the  royal  assent  on  the  S4th  of  July,  1838,  being 
two  days  after. 

Iq  answer  to  the  plea  of  the  statute  it  was  contended  that 
the  case  was  not  within  it,  the  statute  not  being  retrospective, 
and  in  this  view  of  the  case  the  Court  concurred.  It  was 
also  contended  that  the  act  did  not  apply  to  actions  for  rent 
OS  specialty f  and  if  it  did,  it  was  repealed  by  the  3  &  4 
Wm.  IV.  c.  ASi.  But  on  this  point  the  opinion  of  the  Court 
was  not  required. 

In  a  subsequent  case,  (i)  an  action  of  covenant  was  brought  Pag§ty,Foky. 
for  rent,  being  ten  years  and  a  half  in  arrear,  and  the  defendant 
pleaded,  as  to  part,  that  it  did  not  become  due  within  six 
years,  nor  had  any  acknowledgment  been  given,  to  which  the 
plaintiff  demurred.  In  support  of  the  demurrer  it  was  con- 
tended, as  in  the  former  case,  that  the  statute  of  the  3  &  4 
Wm.  IV.  c.  27,  did  not  apply  to  rent  reserved  on  a  deed,  or 
if  it  did,  it  was  repealed  by  the  subsequent  statute,  and  that 
sec  42  of  the  3  &  4  Wm.  IV.  c.  27,  applied  only  to  rent  on 
simple  contract,  or  to  claims  for  use  and  occupation.     On 

(a)  Paddon  v.  Bartlett,  and  an-         (jb)  Paget  o.  Foley,  2  Bing.  679* 
other,  4  Nev.  &  M.  40.  5  Nev.  k      N.  S. 
M.  833. 
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the  other  hand^  it  was  argued  that  by  the  S  &  4  Wm.  IV. 
c.  27,  the  plaintiff's  were  precluded  from  recoyering  aoy 
arrears  of  rent  unless  within  six  years  after  the  same  became 
due,  and  that  the  sUtute  of  the  3  &  4  Wm.  IV.  c.  48,  was 
not  incompatible  with,  and  did  not  repeal  the  former  act 
The  judges  of  the  Court  of  Common  Pleas  appear  to  hsTc 
been  unanimous  in  opinion  that  the  action  of  coyenant  might 
be  maintained  within  the  limits  of  the  3  &  4  Wm.  IV.  c  4S, 
the  language  of  which  was  express  and  precise.  But  they 
apparently  differed  as  to  the  operation  of  the  S  &  4  Wm.  IV. 
c.  27,  the  Chief  Justice  entertaining  a  strong  opinion  thai 
sec.  4S  of  the  statute  applied  to  rent  charges,  and  not  to 
rents  reserved  on  leases,  in  which,  however,  Bosanqmet,  J.« 
did  not  seem  to  concur,  nor  did  he  think  the  statute  could 
have  been  confined  to  leases  by  parol,  supposing  the  sub- 
sequent statute  not  to  have  passed. 

According,  therefore,  to  the  view  taken  by  the  Chief  Jus- 
tice, sec  4@  of  the  S  &  4  Wm.  IV.  c.  27,  does  not  apply 
to  rents  reserved  on  lease,  and  must  be  confined  to  rent 
charges ;  but  if  the  construction  put  on  the  statutes  by 
Mr«  Justice  Bosanquei  be  right,  then,  although  the  S  &  4 
Wm.  IV.  c.  27,  is  in  part  repealed  by  the  S  &  4  Wm.  IV. 
c.  42,  yet  as  the  latter  does  not  extend  to  the  remedy  by 
distress,  it  will  follow  that  notwithstanding  the  lessee  may 
have  his  action  for  rent  in  arrear  to  the  extent  of  the  S  &  4 
Wm.  IV.  c.  42,  yet  as  to  his  remedy  by  distress  he  is  con- 
fined to  the  six  years  prescribed  by  the  3  &  4  Wm«  IV.  c.  27. 
So  fiir  as  the  writer  may  hazard  an  opinion,  the  construction 
put  on  the  statutes  by  the  C.  J.,  is  the  most  free  from  dii 


Diftress  ^  distress  is  the  taking  of  a  personal  chattel  out  of  the 

defined.  possession  of  the  wrong-doer,  into  the  custody  of  the  party 

injured,  to  procure  a  satisfaction  for  the  wrong  conunitted.  (c) 

The  thing  taken,  as  well  as  the  process,  b  in  our  law  boob 
frequently  called  by  the  same  name  of  a  distress, 

vc)  3  Bl.  Ck>m.  6. 
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The  general  nature  of  rents  has  been  already  discassed ;  (d) 
and  it  may,  therefore  be  necessary  merely  to  remind  the 
reader,  that  a  distress  was  at  common  law  incident  to  rent 
service  only,  and  could  not  be  taken  for  a  rent  charge,  un- 
less |  a  special  provision  to  that  effect  was  inserted  in  the 
grant;  but  that  this  dbtinction  is  now  abolished  by  the  statute 
4  Greo.  n.  c.  28f  which  gives  the  remedy  by  distress  for  all 
kinds  of  rents  issuing  out  of  real  property.     Out  of  a  mere 
personal  chattel,  indeed,  a  rent  cannot  issue  :  but  the  land- 
lord's remedy  by  distress  will  not  be  defeated  by  the  demise 
being  of  lands  and  goods  jointly ;  and,  therefore,  where  this 
point  was  raised  in  the  case  oi furnished  lodgings,  the  Court 
of  Common  Pleas  decided,  that  a  distress  might  be  taken  for 
the  rent  of  these,  because  the  whole  rent  issued  out  of  the 
real  part  of  the  demise,  (e) 

By  the  common  law,  the  general  rule  was,  that  rent  being  By  whom  may 
incident  to  the  reversion,  a  distress  could  be  taken  by  him 
only  who  had  the  reversion.  And,  therefore,  it  is  laid 
down  that  for  a  rent  reserved  upon  a  gift  in  tail,  or  a  lease 
for  years  or  at  will,  the  grantor  or  lessor  shall  distrain  of 
common  right,  though  no  distress  be  spoken  of:  but  in  case 
a  man  make  a  feoffment  in  fee,  reserving  a  rent,  be  shall  not 
Strain  for  that  rent,  unless  a  distress  be  specially  reserved. 
And  so  where  a  gift  in  tail,  or  a  lease  for  life,  was  made  with 
remainder  over  to  a  stranger  in  fee,  reserving  a  rent  to  the 
ftoffor,  he  could  not  distrain.  Since  the  statute  of  quia 
tmpiores,  a  rent-service  cannot  be  reserved  on  a  grant  in  fee, 
although  it  may  be  supported  as  a  rent-charge.  Prior  to  the 
statute  of  the  4  Geo.  II.,  a  distress  for  such  a  rent  could 
not  be  had,  it  not  being  incident  to  the  reversion ;  but  as  by 
that  statute,  distress  is  given  for  any  species  of  rent,  (/) 
the  feoffor,  upon  such  a  reservation,  will  have  a  right  to  dis- 
train as  for  a  rent-charge,  {g) 

(d)  Vide  mtpra.  (/)  Vide  Hargrave's  note,  Co. 

(e)  Newman  v.  Anderton,  2  N.      lit  144.  a. 

R.  2W.    And  see  Baynes  v.  Smith,         {g)  Bradbury  r.  Wright,  Dougl, 
1  Esp.  N,  P.  W6.  624. 
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As  at  the  common  law  it  was  not  every  reservatioo, 
though  nominally  of  rent>  which  constituted  a  rent  properly 
so  called ;  so  now  no  reservation^  which  would  not  at  least 
have  amounted  to  a  rent  seek  at  the  common  law,  will  sup- 
port a  distress  under  the  statute  4  Geo.  IL^  and  as  it  seems  ttf 
have  been  a  rule  of  the  common  Uw^  that  a  rent  could  not 
issue  out  of  a  mere  chattel,  {K)  it  has  been  determined  on  this 
principle,  that  even  since  the  statute,  if  a  lessee  for  yean 
assign  over  his  whole  term  reserving  a  rent  without  a  special 
clause  of  distress,  he  cannot  distrain  for  a  rent  so  resenred ; 
but  his  only  remedy  is  upon  the  contract  existing  between 
him  and  the  assignee,  (i) 

Where  A.,  the  lessee  of  two  fieirms,  agreed  with  B.  that 
B.  should  have  them  during  the  leases ;  B.  to  remain  tenant 
to  A.  during  that  period,  and  at  the  leaving  the  farms, 
B.  to  be  paid  for  the  fallows  and  dung;  B.  entered  and 
paid  one  year's  rent  to  A.,  who  afterwards  distrained  for 
rent  subsequently  due :  the  Court  of  Common  Pleas  decided 
that  the  agreement  amounted  to  an  assignment,  and  that  A. 
could  not  distrain,  {k)  And  even  though  the  instrument  by 
which  the  lessee  demises,  do  not  amount  to  an  assignment, 
still  if  he  part  with  his  whole  interest,  he  will  not  be  entitled 
to  distrain.  (/) 

And  where  a  termor  underlets,  so  as  to  reserve  a  reversioo 
to  himself,  yet  when  his  own  term  is  expired,  bis  remedy  by 
distress  against  his  undertenant  is  gone.  As  where  the 
plaintiff  was  weekly  tenant  under  one  Hughes,  Hughes 
being  lessee  of  the  duke  of  Bedford,  and  after  the  expiration 
of  Hughes's  term  he  continued  to  claim  rent,  which  the 

(A)Batt'8ca8e,7Rep.  101.  Lord  v.  Mapleback,  1  T.  R.  441,  aad 

Mountjoy's  case,  5  Rep.  4.    Earl  of  Hoby  o.  Roebuck,  7  Ttmit.  157. 

Stafford,  v.  Buckley,2Ve8.l70. Tur-  Talentine  o.  Denton,  Gro.  Jac  Hi. 

nero.Tomer,  1  Bro.  Ch.  Rep.  316.  (i)  Parmenter «. Webber,  8  IVonL 

(t)    Bro.    Abr.    BeUe,    pi.    39.  593. 

Vide  supra,  p.  73,  et  vide  Poultney  (/)  Preece  v,  Conie,  5  Binff.  33, 

o.  Holmes,  Str.  405.  -^^— -*  v.  and   see  Palmer   v.    Edwards,  1 

Cooper,  a  Wils,  375 .  And  see  Smith  Doug.  187* 
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plaintiff  paid,  under  a  protest  that  Hughes  had  no  right  to 
it,  but  that  he  paid  it  to  avoid  a  distress;  which  distress  at 
length  being  made,  the  plaintiff  brought  trespass  against  the 
bailiff  of  Hughes ;  the  Court  of  Common  Pleas  thought  that 
the  action  would  lie,  because  no  rent  was  due  to  the  defendant 
either  by  privity  of  contract  or  privity  of  estate,  (m) 

And  where  a  lease  came  into  the  hands  of  the  original 
lessor,  by  an  agreement  entered  into  between  him  and  the 
assignee  of  die  original  lessee,  **  that  the  lessor  should  have 
the  premises  as  mentioned  in  the  lease,  and  should  pay  a 
particular  sum,  over  and  above  the  rent,  annually ^  towards 
the  good  will  already  paid  by  such  assignee,**  the  Court  of 
King's  Bench  thought  that  such  sum  was  reserved  in  gross, 
and  not  as  rent,  and  consequently  could  not  be  distrained 
for:  but  that  the  assignee's  remedy  was  by  assumpsit  for 
the  sum  reserved  for  the  good  will. 

In  order  to  sustain  the  right  of  distress,  as  between   the  Relation  of 
landlord  and  tenant,  the  relation  must  actually  be  completed ;  ^"completed. 
a  distress  cannot  be  taken  where  the  party  is  in  possession 
in  eontemplation  only  of  a  tenancy.     As  where  H.   had 
entered  upon  certain  premises  under  an  agreement  **  that 
R.  would  by  indenture  demise  to  H.  the  house  then  in  his 
occupation  for  the  term  of  fourteen  years  from  the  S5th  of 
December  last  past,  at  the  yearly  rent  of  40/.,  payable  quar- 
terly, dear  of  all  taxes  (except  land  tax) ;  but  if  H.  should 
pay  to  R.  the  sum  of  40/.  before  the  expiration  of  the  first 
quarter,  which  should  be  at  Lady-day  next,  the  rent  should 
be  reduced  to  the  rate  of  S3/.  per  annum  payable  quarterly,** 
and  R.  distrained  for  three  quarters  of  a  year's  rent,  the 
Court  of  Common  Pleas  thought  this  was  no  demise ;  that 
H.  could  not  be  considered  even  as  tenant  from  year  to 
year ;  because,  if  at  any  time  before  the  end  of  the  first  year 
a  lease  had  been  tendered  to  him,  and  he  had  refused  to  ex- 
ecute it,  R.  might  have  ejected  him  without  notice  to  quit  \ 

(m)  Borne  «.  RichardsoD,  4  Tknnt,  720. 
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and  consequently  they  resoWed  that  no  distress  could  be 
taken  as  for  rent  arrear.  (m)  And  this  doctrine  applies  to  tU 
those  cases,  which  have  already  been  commented  uponi  where 
it  is  doubtful  whether  an  instrument  amounts  to  a  mere  agree- 
ment for  a  leasci  or  to  an  absolute  denuse,  and  no  rent  psid. 

Slight  circumstances  will,  however,  constitute  a  tenancy,  si 
the  admission  by  a  party  holding  under  an  agreement  of  a 
charge  of  half«a-year's  rent  in  an  account  between  him  and  hit 
landlord,  (n)  And  as  soon  as  a  party,  holding  under  an  agree- 
ment for  a  lease,  pays  rent,  he  becomes  tenant  from  year  to 
year,  on  the  terms  of  the  agreement,  and  the  landlord  may 
distrain,  (o) 

Where  a  lease  was  made  from  the  ^4th  June,  rendering 
rent,  and  the  lessee  entered  upon  the  S4th,  and,  upon  a  dis- 
tress being  made,  it  was  contended  that  the  lessee  having  no 
right  to  enter  until  the  25th,  was  by  his  entry  on  the  24di, 
not  a  tenant,  but  a  disseisor  ;  the  Court  held  that  whether 
his  entry  was  tortious  or  not,  it  could  not  discharge  the  con- 
tract for  the  payment  of  rent  (p) 

ttetit  must  be        1*0  entitle  the  landlord  to  distrain,  the  rent  must  be  certain, 
certain.  ^^ ^  ^^^  subjcct  to  Conditional  deductions,  as  for  new  erections, 

or  buildings,  or  the  Uke.  {q) 

But,  however,  where  A.  entered  a  farm  under  an  oral 
agreement  for  a  lease  for  ten  years,  which  was  never  executed, 
and  though  the  time  for  paying  the  rent  was  settled  by  the 
agreement,  it  did  not  appear  by  it  what  was  the  amount  to 
be  paid ;  but  he  occupied  according  to  the  terms  of  the  pro- 
posed lease,  and  paid  a  certain  rent  for  two  years,  it  was 
held  that  the  lessor  might  distrain,  (r) 

(m)  Hegan  o.  Johnson,  2  Taunt  o.  Smith,  1  Man.  &  ^yL  137. 

148.  {p)  Macdonel  v,  Wddon,  Str. 

(«)  Cox  9.  Bent,  5  Bing.  182.  550.    S.  C.  8  Mod.  54. 

2  Moore  k  p.  281.  (9)  Reynard  v.Porter, 7  Bing.45l. 

(0)  Mann  v,  Lovejoy,  1  Ryan  &  (r)  Knight    v.    Benet,  3 

M.  355.    Doe  dem*  Westmoreland  36 1« 
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Tenant  from  year  to  year,  underletting  from  year  to  year,  Tenant  from 
has  a  reversion  sufficient  to  entitle  him  to  distrain.  (<)  nnderietting. 

He  relation  of  landlord  and  tenant  being  once  establishedi 
the  right  to  distrain,  as  incident  thereto,  can  only  be  taken 
away  by  that  which  amounts  to  a  dissolution  of  the  tenancy : 
the  lessor  himself,  therefore,  whatever  be  the  nature  or 
quantity  of  interest  that  he  possesses,  or  any  person  standing 
m  the  place  of  the  lessor,  whether  as  devisee,  or  heir,  or  per- 
sonal representative,  whether  by  express  grant  or  limitation, 
or  by  operation  of  law,  may  distrain ;  though  some  modifica- 
tions in  the  exercise  of  this  right,  resulting  from  the  nature 
of  the  landlord's  interest,  are  to  be  observed. 

The  landlord  cannot  distrain  if  he  has  treated  the  te*  Landlord  caa< 

not  distrain  if  ' 

nant  as  a  trespasser,  although  the  tenant  remain  in  posses-  treating  tenant 
sion  to  the   day  of  the  distress ;  (t)  or    as  it  seems    after  **  ""?"■*'• 
notice  to  quit,  without  some  evidence  of  a  renewal  of  the 
tenancy,  (u) 

Joint-tenants  are  seised  per  tnie  et  per  toui^  and,  there-  By  joint< 

i*  •   •  a  ■  tenants* 

lore,  as  every  jomt-tenant  has  an  estate  m  every  part 
of  the  rent,  he  may  distrain  alone  for  the  whole,  al- 
though he  must  afterwards  avow  jointly  with  his  com- 
panions, or  make  cognisance  as  their  bailiff,  and  account 
to  them  for  their  respective  shares:  and  it  is  immaterial 
whether  he  make  the  distress  by  his  own  hand,  or  the 
hand  of  another,  and,  therefore,  he  may  appoint  a  bailiff 
to  distrain  for  the  whole  rent  (r)  without  the  assent  of  his 
fellows,  (tr)  So  the  survivor  may  distrain  for  the  arrears 
accrued  in  the  lifetime  of  the  deceased  joint- tenant,  {m) 


ceners* 


Coparceners,  before  partition,  are  considered  in  law  but  Bycopat* 
as  one  heir^  (y)  and,  therefore,  must  join  in  making  a  dis- 

(«)  Curtis  «.  Wheeler,  1  Moo.  &  (o)  PuUent^.  Pslmer,  SSalk.  207. 

MaL  493.  (w)  Leigh  v.  Shepherd,  2  B.  &  B. 

«)  Bridges  e.  Smyth,  2  Moore  465.   RoHnton  o.  Hofman,  4  Bing« 

k  Payne,  740.     5  Bing.  410.  662. 

(»)  Jenner  v.  Clegg,  1  Moo.  &  («)  2  RoL  Abr.  86. 

Rob.  213.  (y)  Co.  lit.  163.  b. 
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tress ;  («)  but  after  partition  they  may  make  seTeral  dis- 
tresses, (a)  The  same  rule  governs  co-heirs  in  gavelkind, 
who  are  parceners  by  custom ;  (6)  one,  however,  may  dis- 
train for  rent  due  to  him  and  his  companions,  without  an 
actual  authority  from  them,  and  avow  in  his  own  right,  and 
make  cognizance  as  their  bailiff,  (c) 


By  t«iuinu  in  But  tenants  in  common,  not  holding  by  one  title,  and  pos- 
sessmg  several  estates,  and,  therefore,  not  jounng  m  real 
actions,  or  such  mixed  actions  as  chiefly  arise  out  of  the 
realty,  (cf)  although  they  may  join  in  an  action  for  rent,  (e) 
yet  if  they  distrain  they  must  make  several  distresses,  and 
avow  separately.  {/)  And  where  one  holding  under  two 
tenants  in  common  paid  the  whole  rent  to  one  of  them,  after 
notice  from  the  other  not  to  do  so,  it  was  held,  that  he  who 
gave  the  notice  might  dbtrain  for  his  share  of  the  rent,  (g) 
But  it  seems  that  upon  a  lease  by  tenants  in  common,  the 
survivor  may  distrain  for  the  whole  rent,  although  the  rever- 
sion be  to  the  lessors,  according  to  their  respective  interests.  (A) 
And  one  tenant  in  common  may  lease  his  share  to  another, 
rendering  rent,  for  which  he  may  distrain,  as  if  he  had 
demised  to  a  stranger,  (t) 

By  husl>and  With  regard  to  lands  of  a  married  woman,  in  no  case 

ftnd  wife.  ® 

whatever  can  she  distrain  alone,  and  the  Courts  have  con- 
sidered the  rent  to  be  so  much  in  the  nature  of  a  personal 
chattel,  belonging  to  the  husband,  that  he  may  in  all  cases 
dbtrain,  and  even  avow  alone,  for  rent  accruing  during  the 
coverture,  {k) 

32  Heo.  vm.        By  sec.  3,  of  the  statute  32  Hen.  VIII.  c.  37,  it  n  pn>- 

C.67. 

(«)  Stedman  o.  Page,  1  Salk.  390.  PuUen  o.  Palmer,  3  Salk.  907. 

Gilb.  Distress,  l6l.  {g)  Harrison 9.Baniby,5T.]L246. 

(a)  Co.  lit  174.  h.  196.  h.  (A)  IfVallace  «.  M'Lann,  1  Msel 

(6)  lit.  88.  241,  265.  &  Ryl.  516. 

(c)  Ldgh  V.  Shepherd,  2  B.  &  B.  (t)  Snelgar  v.  Heastoo,  Cro.  Jac 

465.  611. 

(<l)  lit  Sec.  315.   Co.  lit  195. 6.  (k)  North  o.  Wyard,  2  Bulatr. 

(e)Midgle7v.Lovelace,Carth.289.  233.    Bowles  v.  Poore,  Cro.  Jac 

(/)  Lit  Sec.  317.     WhiUey  v.  282.    Wise  v.  Bellent,  Md.  442. 

Roberts,  1  M'Clel.  &  Younge,  107.  Pullen  v.  Palmer,  3  Salk.  207. 
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Tided,  ''Thatif  anymao  have,  in  right  of  his  wife,  any  estate 
in  fee-simple,  fee-tail,  or  for  term  of  life,  in  any  rents  or  fee^ 
&nD8|  and  the  same  be  unpaid  in  the  wife's  life,  then  the 
huBbaod,  after  the  death  of  his  wife,  or  his  executors  and 
admioistmtors,  may  have  an  action  of  debt  against  the  tenant 
in  demesne,  or  his  executors  or  administrators,  and  also 
that  the  husband,  after  the  death  of  the  wife,  may  distrain 
for  the  said  arrearages,  in  like  manner  as  he  might  have 
done  if  his  wife  had  been  living." 

The  effect  of  this  statute  is  to  give  to  the  husband  the 
remedy  of  an  action  of  debt,  or  a  distress,  for  the  arrears 
accnied  before  coverturei  (l)  for  which  he  had  before  no 
remedy  at  all,  after  the  death  of  the  wife )  except  in  his 
characterof  her  personal  representative,  in  which  he  might 
hare  sued  for  them  in  an  action  of  debt,  (m)  and  the  statute 
tiso  gives  him  the  additional  remedy  of  a  distress,  for  the 
arrears  accrued  during  the  coverture,  for  which,  at  the 
eommon  law,  he  could  have  had  only  an  action  of  debt.  (») 
It  will  be  observed,  that  the  remedy  of  distress  given  by  this 
statute  is  confined  to  the  husband  alonci  the  action  of  debt 
for  the  rent  extended  to  his  executors  and  administrators. 

Tenalkt  pur  attire  vie,  is  authorized  by  the  fourth  section  tenant  pur 
of  the  statute  of  the  32  Hen.  VIIL  c.  37,  to  distrain  for  "•*'"  '""* 
rent  m  arrear  at  the  death  of  the  cestui  que  vie,  as  he  might 
at  common  law  have  distrained  for  rent  during  his  life. 

Tenant  by  elegit,  who  comes  in  by  act  of  law,  and,  in  Tenant  by 
contemplation  of  law  has  only  a  chattel  interest,  is  yet  con-  '  ^  * 
sidered  to  have  so  far  an  estate  in  the  rent  of  land,  taken  in 
execution,  as  enables  him  to  distrain;  although,  from  the 
nature  of  his  estate,  he  can  have  only  an  uncertain  interest 
in  the  reversion,  (o)  But  tenant  by  elegit  is  not  within  the 
K  Hen.  VIII.  c.  37,  and,  therefore,  where  tenant  for  life  of  a 

(0  Co.  lit.  1624  6.  nel's  case,  4  Rep.  51. 

(a)  Sharp  r.  Poole,  Bendl.  467.         (o)  Bro.  Distr.  pi.  7^» 
:»)  Co.  Lit.  162.  b.  351.  6.     Og- 
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rent  charge  confessed  a  judgment,  which  was  extended  by 
elegit^  and  the  conusee  distrained,  and  in  replevin  avowed  for 
the  arrears  incurred  in  the  lifetime  of  the  tenant  for  life,  the 
distress  was  holden  to  be  bad.  {p) 

The  conusee  of  a  statute  merchant,  or  statute-staple,  bis 
also  such  an  interest  in  the  lands  as  enables  him  to  distraio: 
for  an  entry  under  an  execution  by  statute,  creates  in  the 
conusee  a  quasi  freehold  in  the  land,  and  turns  the  estate 
into  a  reversion;  (9)  so  that  after  entry  the  conusee  is  capable 
of  taking  a  release  of  the  reversion  itself,  or  of  surrendering 
to  the  reversioner,  (r) 


By  mortgagee.       To  enable  the  mortgagee  to  distrain  on  the  mortgagor  lo 
possession,  an  agreement  to  that  effect  should  be  inserted  in 
the  mortgage  deed,  and  a  sum  certain  be  stated  by  way  of 
rent.    A  mortgagee,  where  the  premises  are  leased  before 
the  mortgage,  after  giving  notice  of  the  mortgage  to  the  tenant 
in  possession,  is  entitled  as  grantee  of  the  reversion  to  distrm 
for  rent  in  arrear  at  the  time  of  the  notice^  as  well  as  for  that 
which  accrues  afterwards,  and  to  take  his  other  remedies  as 
assignee  of  the  reversion,  though  he  has  never  turned  bis 
title  into  actual  possession ;  for  the  attornment  of  the  tenant 
is  rendered  unnecessary  by  the  statute  4  Ann*  c*  16,  s.  9 ; 
and  the  notice  to  the  tenant  operates  as  an  attornment  at 
common  law,  having  relation  back  to  the  time  of  the  grant,  (s^ 


Where  a  lease  is  made  by  the  mortgagor  iifier  the  date 
of  the  mortgage,  the  mortgagee  cannot  distrain  on  the  tenant, 
or  sue  him  for  the  rent,  until  he  has  accepted  rent  firom  the 
tenant,  {i)  or  given  the  tenant  notice  to  pay  him  the  rent,  and 
the  tenant  has  acquiesced ;  {u)  and  it  seems  that  as  between 


(;>)  Pool  V.  Neel,  2  Sid.  29.  Pool 
c.  Duncomb,  Bull.  N.  P.  66. 

iq)  Digbton  V,  Grecnvil,  2  Vent. 
327.  Corbet's  case,  4  Rep.  82.  Yin. 
Ab.  Vol.  9,  p.  125. 

(r)  Co.  Lit  270.  6. 

U)  M088  V.  Gallimore,  Doug.  279. 


Rogers  9.  Humpbreya,  4  Ad.  &  EH 
299. 

(0  Rogers  v.  HumpliTeyB,  si^ira. 

(«)  Doe  9.  Boulton,  6  Ad.  &  EH 
675.  Partington  V.  Woodcock,  tW- 
680. 
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the  mortgagee  and  the  tenant,  a  new  tenancy  will  be  then 
created  from  year  to  year,  on  the  terms  of  the  lease.  The  rent6 
due  at  the  time  of  the  notice  on  a  demise  subsequent  to  the 
mortgage,  cannot  be  recovered  by  the  mortgagee  qud  rents, 
but  if  the  tenant  refuse  to  pay,  the  mortgagee  may  evict  him 
and  recover  the  rent  in  arrear,  in  the  form  of  mesne  profits, 
although  if  the  tenant  pay  to  the  mortgagee  the  rent  in  arrear 
he  will  be  justified,  {s) 

Guardians  may  grant  leases,  and  may  distrain  in  their  own 
names.  (/) 

A  receiver  of  rents  appointed  by  the  Court  of  Chancery, 
and  his  bailiflTmay  distrain  without  a  particular  order  of  the 
Court,  (u)  If,  however,  there  is  a  doubt  in  whom  the  legal 
right  exists,  he  should  obtain  such  order,  as  he  must  distrain 
in  the  name  of  the  person  having  the  legal  right ;  (r)  but  if 
the  receiver  is  the  actual  lessor,  the  tenant  cannot  deny  his 
right  to  distrain,  although  the  fact  appears  on  the  lease  of 
his  being  a  receiver  only,  and  the  rent  is  reserved  to  him  in 
that  character,  (w) 

Bailiff  distraining,  need  not  be  a  sworn  bailiff  under  13 
Edward  I.  c«  37,  the  bailiffs  mentioned  in  that  chapter  not 
being  bailiffi  employed  in  making  distresses  for  arrears  of 
rent ;  but  by  lords  of  Courts  for  compelling  parties  to  follow 
the  county,  hundred,  wapentake,  and  such  like  Courts,  (a) 

A  bailiff  need  not  have  a  written  authority  to  enable  him 
to  distrain,  (y)  except  in  the  case  of  a  corporation  aggregate 
not  having  a  superior,  (z) 

(s)  Pope  V.  Biggs,  9  B.  &  C.421.  34.  4  Bing.  2. 

(0  Sbopland  i?,  Rydler,  Cro.  Jac.  («)  Begbie  v,  Haynes,  2  Bing. 

55,98.  Brcdellf?.Ck)nstable,Vaugh.  124.  N.  S.  Child  v.  Chamberlain, 

179.    Bennett©.  Robins,  5  C.  &  P.  6  C.  &  P.  213. 

379.  (y)  Cary  r.  Matthews,  Salk.  191. 

(u)  Ktt  V.  Snowden,  3  Atk.  750  Manby  v.  Long,  3  Leo.  107, 

(c)  Hughes  V.  Hughes,  3  B.,  C.  (z)  Randall?.  Dean, 2  Lutw.  1490. 

&  C.  87.     Pitt  f?.  Snowden,  supra,  Vin.  Ab.  Vol.  3,  p.  538. 

ivf)  Dancer  9.  Hastings,  12  Moore, 
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The  subsequent  recognition  by  the  landlord  of  the  act  of 
his  bailiiT,  will  be  as  good  an  authority  as  if  he  had  preYbiulj 
appointed  him.  {x) 

An  authority  given  in  writing  to  the  tenant  to  pay  the 
rents  to  a  third  person,  will  not  authorize  such  party  to 
distrain  for  rent  arrear.  (y) 

Distress  by  At  common  law,  where  a  man  was  seised  of  a  rent-service, 

undw'staiute     ^ent-charge,  rent-seek,  or  fee-&mi  rent,  either  in  fee,  or  in 
32  Hen.  VIII.  tail,  and  died,  neither  his  heir  nor  personal  rcpresentatiTC 
could  recover  from  the  tenant  the  arrears  of  rent  which  bad 
become  due  in  the  testator's  lifetime^  {z)    The  same  defect 
applied  to  the  case  of  tenant  pur  autre  vie  of  a  rent,  who 
died  living  cestui  que  vie  :  and  where  a  man  was  seised  of 
such  a  rent  for  his  own  life  and  died,  though  his  execotore 
or  administrators  might  have  had  an  action  of  debt  for  the 
arrears  at  common  law,  yet  they  had  no  power  to  distrain.  («) 
To  remedy  which  defects  it  was  enacted,  by  the  32  Hen.yill. 
c*  37,  entitled  **  an  act  for  recovery  of  arrearages  of  rent  by 
executors  of  tenant  in  fee-simple,**  that  the  executors  and  ad- 
ministrators of  tenants  in  fee-simple,  tenants  in  fee  tail,  and  te- 
nants for  term  of  lives,  of  rent-service,  rent-charges,  rent'^secb) 
and  fee-farms  unto  whom  any  rents-service,  rent-charges,  rent- 
seeks,  or  fee-farms  shall  be  due  and  unpaid  at  the  time  of  death 
of  such  tenants,  may  have  an  action  of  debt  against  the  under- 
tenants, or  their  executors  and  administrators  for  the  same; 
and  may  also  distrain  for  such  arrears  of  rent,  becoming  doe 
in  the  lifetime  of  such  tenants,  upon  the  lands,  tenements, 
and  hereditaments,  chargeable  to  the  distress  of  the  testator, 
so  long  as  such  lands,  &c.,  shall  remain  in  the  seisin  or  pos- 
session of  the  said  under-tenants  by  whom  the  rent  ought  to 
have  been  paid,  or  in  the  seisin  or  possession  of  any  other 
person  claiming  the  said  lands,  Sfc,  by  and  from  the  under- 

(ar)  Trevillian  v.  Pine»  1 1  Mod.      9  Biof^r-  608.    2  M.  &  Sc  766. 
Ua.  U)  Co.  lit  162.  a. 

(y)  Ward  v.  Shew  and  another,         (a)  Ibid, 
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ieiumtSf  by  purehasey  gifi,  or  descent,  in  like  manner  as  the 
testator  might  have  done  in  his  lifetime." 

Upon  this  statute  arose  several  points  of  considerable 

nicety. 

First,  the  statute,  by  its  very  terms,  is  confined  to  the  The  sutute 
personal  representatives  of  such  persons  as  are  seised  of  a  rent  execators  of 


in  freehold,  (6)  vix.,  in  fee,  in  tail,  or  for  life.     In  the  case  of  "^^^^  ^^ 
Turner  v.  Lee  it  was  said,  that  the  statute  only  applied  where  freehold  ooly, 
the  common  law  gave  no  remedy,  and  consequently  that  the 
executors  of  tenant  for  his  own  life  (who  might  have  main- 
tained debt  for  the  arrears)  had  no  power  of  distress  under 
this  statute ;  (c)  and  in  another  case  it  was  supposed  that 
Lord  Coke  himself  had  laid  down  the  same  doctrine,  {d  )    But 
it  seems  to  have  been  successfully  proved  by  Mr.  Hargrove, 
that  Lord  Coie  was  there  misunderstood  by  the  Court :  (e) 
^  we  may  conclude  **  that  the  statute  is  a  remedial  law, 
and  extends  to  the  executors  of  all  tenants  for  life."  {/) 
But  to  the  executors  of  tenant  for  years  of  a  rent  charge,  and  not  to 
the  statute  does  not  extend,  however  long  may  be  the  term  tenant  for 
for  which  the  rent  is  granted,  and  though  it  be  for  years  J^a^!*'*"* 
determinable  with  the  life  of  the  grantee,  it  being  clear  that 
the  grantee  is  not  seised  of  a  rent  in  freehold,  (g) 

In  a  recent  case,  the  Court  of  King's  Bench  approved  of 
tlie  case  of  Hoole  v.  BeU,  and  held  it  must  be  considered, 
that  the  statute  of  the  32  Hen.  VIII.  c.  37,  is  not  confined 
tope  rsons  who  had  no  remedy  previously.  (Ji) 

2.  If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  tail 
J'eserving  rent,  this  is  a  rent-service  within  the  statute,  (f ) 

(b)  Cro.  Car.  471.  (/)  Per  curiam  in  Hoole  o.  Bell, 

(c)  Turner  v,  Lee,  Cro.  Car.  471.      ub.  st^, 

id)  Hoole  V.  Bell,  Lord  Raym.  (g)  Turner  i?.  Lee,  Cro.  Car.  471. 

572.     S.  C.  (Howell  V.  Bell,)  3  (A)  Preacott  v,  Boucher,  3  B.  «c 

^alk.  136.  Ad.  859. 

(e)  Co.  lit.  162.  0.  n.  (4.)  162.  b.  (t)  Co.  lit  162.  6. 
B.  CI). 
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To  cases  in  3*  The  Statute  only  applies  to  cases  in  which  the  owner 

testator  of  the  rent,  if  he  had  lived,  might  hare  distndned;  and 

TisiJainiML*        therefore,  if  the  rent  be  in  arrear,  and  the  lord  grant  away 

his  interest  and  die,  his  representatives  have  no  remedy  for 

the  arrears,  {k) 

To  every  thing  4.  The  Statute  cxteuds  to  all  rents  in  freehold,  whether  of 
rent*  *  "*        money,  or  corn,  and  the  like ;  or  whether  annual,  or  payable 

every  two,  three,  or  four  years : — but  corporal  services  are 

not  within  the  statute.  (/) 

^"'  ^\^\A  ^*  Rents  issuing  out  of  freehold  lands  are  alone  within 

lands.  the  statute ;  consequently  it  does  not  extend  to  rents  issuing 

out  of  copyhold  lands,  {m) 

tn^t^T^""^  The  statute  gives  the  power  of  distress  upon  the  lands 
power  to  dis-     out  of  which  the  rent  is  reserved,  so  long  as  they  continue 

train  where  i  ■  •  r 

the  land  re-  in  the  hands  of  him  from  whom  the  rent  is  due,  or  of  any 
pcMsctslonof  person  representing  or  claiming  title  through,  or  under 
the  lessee.  &c.   jjj„,  jjy  purchase,  gift,  or  descent  in  infinitum,  (n)    But  they 

or  some  person  ^     J   r  *o»  ^  \  /  ^ 

claiming  under  cannot  be  distrained  upon  for  such  rent,  if  they  be  in  tlie 
hands  of  one  claiming  paramount  to  him ;  and,  therefore,  if 
the  lord  enter  upon  the  grantor  for  an  escheat,  the  land  sball 
not  be  distrained  upon  for  arrears  of  the  rent,  (o)  So  where 
a  man  makes  a  lease  for  life  rendering  rent,  remainder  for 
life,  remainder  to  a  stranger  in  fee,  and  after  the  accruing  of 
rent  from  the  first  tenant  for  life  the  lord  dies,  and  then  the 
tenant  for  Ufe  dies,  the  executors  cannot  distrain  upon  the 
reversioner,  because  he  claims  paramount  the  first  t^iant  for 
life,  (p)  And  if  tenant  in  tail  grant  a  rent  for  life,  and  die, 
the  executor  of  the  grantee  cannot  distrain  for  the  arrears 
mcurred  in  his  testator's  lifetime  upon  the  issue  in  tail, 
who  comes  in  under  the  original  gift  in  tail,  and  not  under 

(k)  Ibid,  Ognd's  case,  4   Rep,  hdj^e'a  case,  5  Rep.  118. 

60.  6.  Co)  Co.  Lit  162.  b. 

(/)  Co.  Lit.  162.  b,  ip)  Ibid.    OgneVs  case,  a^.  j»^ 

(to)  Appleton  v.  Doily,  Yelv.  135.  51. 
(n)  Ognel's    case,    supra*     EcU 
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the  gmntee  of  the  rent*  {q)  And  so  of  tenant  in  dower,  and 
tenant  by  the  curtesy,  who  come  in  not  by  the  act  of  the 
party  only,  but  by  act  of  law.  (r) 

Whether  the  statute  extended  to  the  executors  of  tenants  E«ecuioi»  of 

Isoant  in  fee* 

in  fee  for  rent  in  arrear  on  a  chattel  lease,  has  been  a  matter 
of  much  discussion,  but  which  is  now  settled.  In  a  case  in 
which  A.  seised  in  fee,  leased  to  the  plaintiff  for  twenty-one 
years,  and,  afterwards  dying,  seised  of  the  reversion,  the 
defendant  administered,  and  distrained  for  half  a*>year's  rent 
doe  to  the  intestate,  for  which  he  avowed.  And  on  demurrer 
to  the  avowry,  it  was  objected  that  there  was  not  any  privity 
of  estate  between  the  administrator  and  the  lessor ;  and,  there- 
fore the  avowry,  which  is  in  the  realty,  could  not  be  main- 
tained by  him.  And  it  was  observed,  that  this  was  a  case 
out  of  the  statute  32  Hen.  VIIL  c.  37,  for  that  only  gives  a 
remedy  by  way  of  distress  for  rents  of  freehold ;  in  which 
opinion  the  Court  seemed  to  concur,  (j)  In  Powell  y*  KiUick 
on  the  other  hand,  where  in  trespass  for  entering  plaintiff's 
house  and  carrying  away  his  goods,  it  appeared  that  the  de- 
fendant was  the  executor  of  A.  who,  being  seised  in  fee  of  a 
house,  was  the  plaintiff's  landlord,  and  that  defendant  dis- 
trained for  rent  due  to  the  testator  at  the  time  of  his  death ;  it 
was  objected  for  the  plaintiff  that  the  statute  extended  to  the 
representatives  of  such  persons  only  to  whom  rent-services, 
rent-charges,  rent-seeks,  or  fee-farms  were  due ;  and  that  the 
present  case  did  not  fall  within  either  of  those  descriptions. 
Lee,  C.  J.,  overruled  the  objection,  and  said  that,  this  was  a 
rent-service,  the  testator  being  in  his  lifetime  seised  in  fee, 
and  the  plaintiff  holding  upon  a  tenure  which  implied  fealty.  (/) 

This  was,  however,  only  a  Nisi  Prius  decision,  but  it  was 
approved  of  by  Mr.  Justice  Burroughs  in  Meriton  v.  Gilbee,  (ti) 


(9)  Lambert  v.  Austin,  Cro.  Eliz.  II.  cited  Selw.  678. 

332.    Lord  Fairfax  v.  Lord  Derby,  (0  Ibid.  Middlesex  Sittings,  M. 

2  Vera.  612.  25  Geo.  II. 

(r)  Anon.    1  Leon.  302.  pi.  418.  (tt)  8  Taunt.  159.  2  Moore,  48. 

(«)  Benvin  v.  Watkin,  M.  5  Geo. 
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and  by  the  Court  of  Common  Pleas  in  Martin  ▼•  Burton^  [u) 
and  Staniford  v.  Sinclair^  (v)  but  in  neither  of  these  three 
cases  did  the  point  call  for  a  decision.  In  the  case  of  Prescott 
V.  Boucher,  all  the  cases  bearing  on  the  point  were  reviewed 
by  Lord  Tenterden,  and  the  Court  came  to  the  condusioD, 
that  the  executors  of  tenant  in  fee  were  not  entitled  to  dis* 
train  for  rent  in  arrear  in  the  lessor's  lifetime  on  a  lease  for 
years,  (w) 

The  inconvenience  which  might  result  from  this  decision, 
has  been  now  obviated  by  the  statute  of  the  S  &  4  Wm.  FV. 
c.  42,  by  which  it  is  enacted,  that  it  shall  be  lawful  for  the 
executor  or  administrator  of  any  lessor  or  landlord,  to  dis« 
train  upon  the  lands  demised  for  any  term  or  at  will,  for  the 
arrearages  of  rent  due  to  such  lessor  or  landlord  in  his  life* 
time,  in  like  manner  as  such  lessor  or  landlord  might  have 
done  in  his  lifetime.  And  that  such  arrearages  may  be 
distrained  for  after  the  end  or  determination  of  such  term 
or  lease  at  will  in  the  manner  as  if  such  term  or  lease  had 
not  been  ended  or  determined,  provided  that  auch  distress 
be  made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  term  or  lease,  and  during  the  con* 
tinuance  of  the  possession  of  the  tenant  from  whom  such 
arrearages  became  due.  Provided  also,  that  all  the  powers 
and  provisions  in  the  several  statutes  relating  to  distresses 
for  rent,  should  be  applicable  to  distresses  so  made  as  afore- 
said. 

Pistreaa  by  Where  a  lessee  for  a  term  of  years  underlets  the  land  and 

exerutora  of         ,.        ,  .  .  .  .  ,  i         - ,     j. 

tfnanu  for        dics,  his  personal  representative  may,  without  the  aid  of  any 


yean.  statute,  distrain  for  the  arrears  of  rent  which  have  become 

due  in  the  lifetime  of  the  deceased ;  because  he  not  only 
represents  the  testator,  but  has  the  reversion  and  rent  an- 
nexed  to  it,  in  the  same  manner  as  the  deceased  himself  had.  (x) 
And  so  for  rent  accruing  due  after  the  testator's  death  the 

Xu)  1  B.  &  B.  279,  3  Moore,  608,      o.  Jones*  ibid.  967. 

{p)  2  Bingh.  193.  («)  Wado  v.  Marshe,  1  RoL  Abr, 

(to)  3  B.  ^  Ad.  849,  et  vide  Jones      6/2, 1.  3$. 
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executor  or  his  representative  in  infinitum^  may  distrain,  so 
loDg  as  the  term  continues  in  them,  (a) 

At  common  law,  the  lessor  of  lands  could  only  distrain  Dktrew  may 

bo  t&kcn  six 

during  the  continuance  of  the  lessee's  estate.  Where  the  months  after 
term  expired,  the  lessor's  remedy  by  distress  was  gone ;  so  ^tj^p^ 
tliat  where  a  lease  for  a  year  was  made  commencinjr  at  Mi-  ^^  ^^  ^- 

^  •'  **  naot  remain 

cfaaelmas  reserving  rent  half-yearly,  and  at  the  subsequent  in  possession. 
Michaelmas  rent  was  in  arrear,  the  lessor  could  not  distrain 
for  it;  for  before  Michaelmas  the  half-year's  rent  did  not 
accrue,  and  by  the  arrival  of  Michaelmas  when  the  rent  did 
accrue,  the  term  was  ended.  (6) 

To  remedy  this  evil  the  statute  8  Anne,  c.  14,  ss.  6,  7,  SAnn.  c.  u. 
enacts,  that  all  persons  having  rent  in  arrear  or  due  upon 
any  lease  for  life  or  lives,  or  for  years,  or  at  will,  ended  and 
determined,  may  distrain  for  such  arrears,  after  the  deter- 
mination of  such  leases;  provided  that  such  distress  be  made 
within  six  calendar  months  after  the  determination  of  such 
lease,  and  during  such  landlord's  title  or  interest,  and  during 
the  possession  of  the  tenant  from  whom  such  arrears  became 
due.  So  that  now,  where  the  tenant  remains  in  possession, 
the  remedy  by  distress  is  kept  alive,  notwithstanding  the  ter- 
mination of  the  lease ;  and  it  will  have  been  observed,  that  a 
similar  provision  is  inserted  in  the  statute  of  the  3  &  4  Wm. 
IV.  c.  4S. 

The  statute  of  the  8  Anne  contains  a  threefold  proviso, 
first,  the  distress  must  be  within  six  calendar  months  aftier 
the  lease  for  life,  years,  or  at  will,  is  determined,  (c) 
Secondly,  the  lessor's  title  or  interest  must  continue.  Thirdly, 
the  possession  of  the  tenant,  from  whom  the  rent  became  due, 
must  be  continuing. 

With  reference  to  the  first  branch  of  this  provbo,  it  has 

(a)  mL  and  S.  C.  Latch,  211.  (c)  Vide  Coupland  v.  Maynard, 

(b)  Co.  Lit  47.  b.    I  RoL  Abr.      12  East,  134. 
672.  L  15. 
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been  determinedy  that  where  the  tenant  left  his  way-going 
crops  upon  the  premises  more  than  six  months  after  the  ex- 
piration of  the  term,  but  within  the  time  allowed  by  the 
custom  of  that  particular  country,  they  were  distrainable; 
because,  in  fact,  the  contract  between  the  parties,  still  con. 
tinned  by  the  force  of  the  local  custom ;  and,  being  so  con- 
tinued, it  could  only  be  continued  upon  the  terms  of  the 
original  lease,  and  consequently  subject  to  all  the  landlord's 
rights,  {d) 

Or  the  repre-         With  reference  to  the  third  branch,  though  the  words  are 

scnt&tivfi  of 

the  tenant.        confined  to  the  possession  of  the  tenant ^  yet  where  the  lessee 

died  before  the  term  expired,  and  his  administrator  contmued 
in  possession  during  the  remainder  of  it,  and  after  the  expi- 
ration and  within  six  months  thereof  a  distress  was  made  for 
rent  accruing  due  both  before  and  after  the  death  of  the 
tenant,  the  Court  over-ruled  the  objection  that  a  distress 
could  be,  by  the  words  of  the  statute,  only  during  the 
possession  of  the  tenant,  {e) 

This  statute  was  made  for  the  benefit  of  landlords,  and  is 
not  confined  to  cases  of  a  tortious  holding  over,  {/)  nor  is  it 
necessary  that  the  tenant  should  remain  in  possession  of  the 
whole  of  the  premises  demised,  {g) 

Where  a  lease  is  made  for  a  year,  and  so  from  year  to 
year,  and  after  the  commencement  of  the  second  year  the 
lessee  dies,  the  term  must  be  considered  as  continuing  till  the 
end  of  that  year ;  and  consequently  the  lessor  may  distrain 
upon  the  executor  or  administrator,  (h) 

Things  in  custodid  legis  cannot  be  dbtrained ;  as  any  thing 

{d)  Beavan  9.  Delahay,  1  H.  Bl.  (/)  Nuttal  v.  StauntoD,  4  B.  & 

5.     Lewis  t>.  Harris,  ibid.  7.  n.  (a).  C.  51. 

And  see  Boraston   p.   Green^   16  {g)  Ibid, 

East,  71,  and  Knight  p.  Benett,  3  (A)  Legg  v.  Strudwicke,  2  Salk. 

Bing.  364.  414.    Belasyse  V.  Burbndge,  Lutv. 

(e)  Braitihwaite  v.  Cooksey,  1  H.  214.    Denn  dem.  Jackson  v.  Cart- 

Bl.  465.  Wright,  4  East,  29. 
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distrained  damage  fesant^  (A)  or  goods  taken  in  execution,  (t)  A  distress  can- 
In  the  case  of  a  tenancy  at  will^  where  the  estate  of  the  tenant  of  things  in 
is  determined  either  by  his  own  deaths  or  by  the  act  of  the  ""^^'^^  ^^''' 
lord,  if  the  outgoing  tenant  sell  the  standing  corn,  and  then 
rent  be  in  arrear  from  the  new  tenant,  it  is  not  competent  to 
the  landlord  to  distrain  the  com,  which  it  would  have  been  law» 
ful  for  the  tenant  at  will,  or  his  executor,  to  have  reaped,  ijc) 

As  rent  does  not  become  due  till  the  last  moment  of  the  nor  till  the 

,       rent  become 

day  of  reservation,  (/)  a  distress  for  rent  arrear  cannot  be  due. 
taken  till  the  day  after,  (m)  unless  some  special  agreement  to 
that  effect  be  made  between  the  parties,  (n)    Where  a  lease 
stipulates  that  the  rent  shall  be  paid  in  advance,  the  landlord 
may  distrain  accordingly,  (o) 

Distress  is,  in  ordinary  cases,  a  demand ;  but  if  the  lease  Demand, 
contain  a  reservation  of  rent,  payable  quarterly    or  half- 
quarterly,  if  required,  and  the  landlord  receive  the  rent  for 
some  time  quarterly,  he   cannot    afterwards  distrain  for  a 
half-quarter's  rent  without  notice,  {p) 

A  distress  for  service  or  rent  arrear  cannot  be  made  in  the  it  must  be 
night,  but  must  be  taken  in  the  day-time,  after  sun-rising  and  day-time. 
before  sun-set.  {q) 

A  distress  for  rent  can  only  be  made  upon  some  part  of  And  upon  the 
the  demised  premises  out  of  which  the  rent  issues:  (r)  but  n,^^. 
upon  any  part  of  these  it  may  be  taken  for  the  whole  rent, 
even  though   the  different  parts  lie  in  different  counties, 

(A)  I  Co.  Lit.  47  a.    Selw.  N.  P.  fiOO. 

9  edit  p.  67l«  (o)  Harrison  v,  Barry,  7  Price, 

Ct)  lit.  8.  68.  690. 

{k)  Easton  v,  Southby,  Willes,  {p)  Mallans  v.  Arden,  10  Bing. 

131.  299.     3  M.  &  Scott,  793. 

\J)  Duppao.  Mayo,  I  Saund.  287.  (9)  Mirrour,  c.  2.  8.  16.  Co.  Lit. 

(m)  21  Hen.  VL  40.  Co.  Lit.  47.  142.  a.    Attenburgh  r.  Peaple,  6 

ft.  I  6.    Dr.  &  Stud.  Dial.  2.  c.  9.  C.  &  P.  212. 

t)iippaf?.  Mayo,  1  Saund.  282.  (r)  1  Rol.  Abr.  671. 1.  10. 

Cn)  Buckley  v.  Taylor,  2  T.  R. 
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because   the  whole  rent  issues    out  of  every    part  of  the 
land,  {s) 

But  where  an  advowson  is  demised  for  life»  rendering 
renty  and  the  rent  is  in  arrear,  a  distress  cannot  be*  taken  in 
the  glebe.  (0 

In  a  recent  action  of  trover  for  two  barges,  which  had  been 
distrained  for  rent  due  in  respect  of  a  wharf,  close  to  which 
they  were  lying  in  the  River  Thames,  fastened  by  a  rope  to 
piles,  which  were  constructed  partly  for  the  support  of  the 
wharf,  and  partly  that  barges  might  be  attached  to  them, 
it  was  held  by  the  Court  of  Common  Pleas  that  the  barges 
werQ  liable  to  be  distrained  for  rent  due  in  respect  of  the 
wharf,  they  being  as  much  on  the  premises  demised  as  the 
nature  of  the  thing  would  admit  of.  (ti) 

The  same  question  was  re-heard  by  the  Court  of  King's 
Bench,  in  an  action  of  trover  for  the  two  barges,  and  it  was 
stated  in  a  special  verdict  that  by  an  indenture  the  defisndant 
demised  to  the  plaintiff  a  wharf  **  with  all  ways,  paths, 
passages,  profits,  commodities,  and  appurtenances  whatsoever, 
to  the  said  wharf  belonging :"  and  that  by  the  indenture, 
the  exclusive  use  of  the  land  of  the  river  opposite  to,  and 
in  front  of  the  wharf,  between  high  and  low  water  mark,  was 
demised  as  appurtenant  to  the  wharf,  but  that  the  land  itself 
was  not  demised.  The  Court  of  King*s  Bench  held,  that 
the  meaning  of  this  finding  was,  either  that  the  land  was  de- 
mised as  appurtenant  to  another  piece  of  land,  viz.^  to  the 
wharf,  which,  in  point  of  law,  could  not  be ;  or  that  the  use 
and  enjoyment  of  the  land  passed  as  appurtenant,  which 
would  be  a  mere  easement  or  privilege,  out  of  which  no  rent 
could  issue ;  and  that,  consequently,  no  distress  could  be  made 
of  barges  lying  on  such  land,  in  whichever  way  the  finding 


(«)  1  Rob.  Abr.  671, 1.  27.  (»)  Buszard  r.  Capel,  4  Bing 

vO  Ibid.  L  22,  24.  U  Hen.  VI.  5.      137.    S.  C.  2  C.  &  P.  541. 
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of  the  jury  was  to  be  taken,  (v)  The  case  was  afterwards 
carried  into  the  Exchequer  Chamber,  and  the  judgment  of 
the  Court  of  Kuig's  Bench  affirmed,  (ir) 

Where  ajohU  demise  has  been  made  to  several  tenants  of 
seTeral  lands,  a  distress  for  the  rent  due  from  all  may  be 
taken  in  the  lands  of  any  one.  (or)  But  if  several  parcels  of 
hnd  are  let  to  the  same  parties  under  separate  demises,  and 
rent  is  due  upon  more  than  one,  a  joint  distress  cannot  be 
taken,  (y) 

In  general,  the  lord  cannot  take  a  distress  but  from  the 
lands  out  of  which  the  rent  issues ;  nor  by  the  statute  of 
Marlbridge,  52  Hen.  III.  c.  15,  can  a  distress  for  rent  service 
be  taken  in  the  common  road  or  king's  highway ;  {z)  so  that 
if  the  lord  go  to  distrain  cattle,  and  they  escape  out  of  the 
lands  demised,  or  into  the  highway  within  his  view,  he  cannot  unlesB  it  be 
pursue  them ;  (a)  neither  can  he,  if  they  be  driven  off  the  und  in  sight 
lands  in  his  sight  for  any  lawful  purpose :  (6)  but  where  they  **'***•  lessor) 
are  driven  off  m  the  view  oftlie  lord  for  the  express  purpose 


(o)  Butsard  o.  Cape],  8  B.  &  C. 
Ul. 

(it}  6  Binff.  150. 

(jT)  1  ftol.  Abr.  671 1.  33. 

[y)  Rogers  v.  Birkmire,  Str. 
1040.  S.  C.  Ca.  temp.  Hardw.  145. 

(?)  "NtdU  de  ciBtero  Uceat  ea 
qudctmque  eausd  districtiones  facere 
extra  feodum  nuim,  necinvid  regid, 
atU  m  eommum  stratd  nisi  Domino 
Regit  ft  miwistris  stds  specialem 
autkorUatem  ad  hoc  habentibus,'^ 
Whicb,  according  to  Sir  Edward 
Coke,  18  but  an  affirmance  of  the 
conunon  law,  and  is  to  be  under- 
stood of  distresses  by  reason  of  a 
seigDory,  and  not  of  distresses  for 
rent^barges.  2  Inst.  131.  And 
that  a  rent-charge  may  be  taken 
in  the  highway,  see  Smith  v.  Shep^ 
hard,  Cro.  Eliz.  710.    As  to  the 


exception  in  favour  of  the  crown 
the  king  may  distrain  for  his  rents 
and  services  out  of  his  fee,  upon 
any  lands  of  his  tenant,  which  the 
tenant  has  in  his  own  occupation, 
and  which  are  not  in  the  posses- 
sion of  his  lessee  for  life,  years, 
or  at  will.  2  Inst.  132.  Which 
royal  privilege  of  distress  extra 
feodum  is  further  extended  by  the 
statute  22  Car.  II.  c.  6,  to  the  pur- 
chasers of  certain  fee-farm  rents 
belonging  to  the  crown,  whether 
issuing  out  of  corporeal  or  incor- 
poreal hereditaments.  Vide  the 
statute,  and  Attorney-General  v. 
Mayor,  &c.,  of  Coventry,  2  Vem. 

713. 
(a)  Co.  lit.  I6l.  a.    2  Inst.  131. 
{b)  Ibid.  1  RoL  Abr.  67h  1-  45. 
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of  avoiding  the  distress,  the  lord  may  make  fresh  pursuit,  and 
seize  them  in  the  highway,  or  in  any  other  place  off  the  lands 
demised.  (6) 

or  fraudulently       But  at  common  law,  if  before  the  lord  bad  view  of  the 
tindy  removed.  Cattle  they  were  driven  off  the  lands,  even  for  the  express 

purpose  of  avoiding  the  distress,  the  lord  could  not  pursue 
or  take  them,  (c)  To  remedy  which  defect  in  the  law,  it  is 
110.II.C.  19.  enacted  by  the  statute,  11  Greo.  II.  c.  19,  s.  1,  that  where 
any  tenant  or  lessee  for  life  or  lives,  for  years,  at  will,  saf- 
ferance,  or  otherwise,  of  any  messuages,  lands,  tenements, 
or  hereditaments,  upon  the  demise  or  holding  whereof  any 
rent  is  reserved  or  made  payable,  shall  fraudulently  or  clan- 
destinely convey  away  or  carry  off  or  from  such  premises, 
his  goods  or  chattels,  to  prevent  the  landlord  or  lessor  from 
distraining  the  same  for  arrears  of  rent  so  reserved,  the 
landlord  or  lessor,  or  any  person  by  him  empowered,  may 
within  the  space  of  thirty  days  next  ensuing  the  removal  of 
the  goods,  take  and  seize  them  as  a  distress  wherever  they 
may  be  found;  provided,  however,  they  have  not,  before 
such  seizure,  been  sold  bondjide^  and  for  a  valuable  con- 
sideration. 

To  entitle  the  landlord  to  pursue  the  goods  of  the  tenant 
under  this  statute,  it  was  held  by  Kyre^  C.  J.,  that  the 
removal  must  have  taken  place  after  the  rent  actually  became 
due,  and  was  in  arrear.  {d)  And  although,  in  a  subsequent 
case,  where  the  goods  had  been  removed  from  the  prenuses 
the  night  before  the  rent  became  due.  Lord  Eilenborougk, 
C.  J.,  declared  (e)  that,  upon  this  point,  he  entertained  some 
considerable  doubts ;  and,  but  that  the  case  before  him 
turned  upon  another  point,  would  have  reserved  it  for  the 
opinion  of  the  Court,  yet  the  law,  as  laid  down  by  Chief 

(6)  Ibid.  1.  41.    Co.  lit.  I6l.  a.  Ace.  2  Wms.  Samid.  284.  n.  (2.) 

2  Inst.  131.  (e)  Fumeaux    v.    Fotherby,  4 

(c)  Co.  Lit.  ICI.  a.  Camp.  136. 
id)  Watson  v.  Main,  3  Esp.  15. 
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Jastioe  Eyre,  has  since  been  recognised  and  confirmed  on 
argument  by  the  Court  of  Common  Pleas,  {e) 

It  was  formerly  held  that  a  removal  in  the  face  of  day,  what  shall  be 
not  being  a  clandestine  removal,  was  not  within  the  meaning  considered 

°  '  ®   such  a  removal. 

of  the  statute,  which,  it  was  said,  applied  only  to  cases 
where  the  removal  is  carried  on  with  secrecy.  (/)    But  the 
application  of  the  statute  is  now  extended  to  all  cases  in 
which  a  landlord  is,  by  the  conduct  of  his  tenant  in  removing 
goods  from  premises,  for  which  rent  is  due,  turned  over  to 
the  barren  right  of  bringing  an  action  for  his  rent.     Accord- 
ingly, where  a  tenant  openly,  and  in  the  face  of  day,  and 
with  notice   to  his  landlord,  removed  his  goods,  without 
leaving  sufficient  on  the  premises  to  satisfy  the  rent  then 
due,  and  the  landlord  followed  and  distrained  the  goods :  it 
was  held  that,  although  the  removal  might  not  be  clandestine, 
yet,  as  it  was  fraudulent,  (which  was  a  question  for  the  jury,) 
the  landlord  was  justified  under  the  statute,  (g) 

The  onus  is  thrown  on  the  landlord,  of  shewing  there  was 
not  sufficient  distress  left  on  the  premises  after  the  removal,  (h) 

The  statute  applies  to  the  goods  of  the  tenant  only ;  and 
a  plea,  justifying  the  following  goods  off  the  premises,  must 
therefore  shew  that  they  were  the  tenant's  goods  and  not  a 
lodger's,  (i) 

If  a  creditor,  with  the  consent  of  the  debtor,  removes 
goods  from  the  premises,  in  payment  of  his  debt,  although 
with  knowledge  of  the  rent  being  in  arrear,  he  does  not 
incur  the  penalty  inflicted  by  the  act  on  persons  aiding  the 
tenant  in  removing,  {k) 

(e)  Rand  v,  Vaughan  and  ano-  M.  533. 

ther,  1  Bing.  767.  N.  S.  (0  Thornton  v.  Adams,  5  M.  & 

(/)  Watson  V.  Main,  ub,  sup.  S.  38,  et  vide  Postman  v.  Harrell, 

(p)  Oppcnnani7.Smitli,4D.&R.33.  6  C.  &  P.  225. 

(A)  Parrey  v,  Duncan,  1  Moo.  &  {k)  Bach  v.  Meats,  5  M.  &  S.  200. 
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To  enable  a  party  to  distrain  under  the  statute,  he  must 
have  a  reversion  or  vested  interest  expectant  on  the  expiis- 
tion  of  the  lease.  (/) 


It  may  be  taken 
do  a  common 
appurtenant. 


By  the  same  statute,  s.  8,  the  huidlord  may  distrain  the 
cattle  or  stock  of  his  tenant  for  rent  arrear  upon  any  com- 
mons, appendant,  or  appurtenant,  or  any  ways  belonging  to 
the  premises  demised.  Independently  of  this  statute,  which 
is  confined  to  rights  of  common,  the  landlord  cannot  distrain 
upon  that  which  the  tenant  enjoys  as  a  mere  privQege  or 
easement,  for  the  rent  which  issues  out  of  the  land  demised, 
and  in  respect  of  which  the  privilege  or  easement  has  iu 
existence,  (m) 


What  things 
may  be  taken. 


What  are 
eiempted. 


The  goods  which  may  be  taken  under  a  distress  for  rent 
are  in  general  all  the  moveable  things  which  may  be  found 
upon  the  demised  premises,  whether  they  be  the  property 
of  the  tenant  or  of  another  person.  To  this  general  rale 
there  are,  however,  many  exceptions ;  arising  either  from  the 
circumstance  that  a  dbtress  was  formerly  a  mere  pledge  to 
the  landlord  for  the  payment  of  his  rent,— -or  firom  the  care 
which  the  law  takes  that  while  the  interest  of  an  individnsi 
is  served,  the  common  good  of  the  public  shall  not  be  thereby 
prejudiced.  To  these  two  heads  almost  all  the  exemptians 
in  favour  of  particular  things  may  be  referred :  some  of  whidi 
exemptions  are  held  good  in  all  cases;  others  merely  suh 
modo^  protecting  the  chattel  only  so  long  as  there  is  somethbg 
else  upon  the  premises  to  satisfy  the  distress. 

Before  proceeding  to  the  enumeration  of  the  goods  and 
chattels  which  are  either  absolutely  or  conditionally  exempted 
from  seizure  under  a  distress  for  rent  arrear,  it  may  be 
observed,  generally,  that  the  right  of  seizure  is  confined  to 
moveable  chattels. 


(0  Pluck  V  Digges,  1  Dow.  & 
Clark.  ISO 


(m)  BoBiard  o.  Capel, 
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J.  Things  which  are  fixed  to  the  freehold  cannot  be  dis-  i.  Thmgs  fixed 
trained ;  as  doors,  windows,  furnaces,  and  the  like,  which  except  growing 
are  as  it  were  part  of  the  house  or  land.  («)     Nor  does  *^P"'  ^^* 
a  mere  temporary  disunion  of  such  things  from  the  free- 
hold for  a  necessary  and  beneficial  purpose  suspend   the 
privilege:  and,  therefore,  a  mill-stone,  which  is  exempted  as 
a  fixture  to  a  mill,  cannot  be  distrained  if  it  be  temporarily 
remo?ed  for  the  purpose  of  being  picked  for  the  use  of  the 
mill ;  though  it  would  be  otherwise  if  it  were  wholly  and 
permanently  severed  from  the  mill,  (o) 

For  the  same  reason  com,  grass,  &c.,  growing  upon  the 

land,  could  not  at  common  law  be  distrained  ;  ( p)  but  by  the 

11  Geo.  II.  c.  19,  s.  8,  it  is  provided  that  the  landlord,  or  iiG.II.c.)9. 

\a&  bailiff  or  steward,  may  take  and  seize  as  a  distress  for 

arrears  of  rent  all  sorts  of  com  and  grass,  hops,  roots,  fruits, 

poise,  and    other  product  whatsoever,  growing  upon   any 

part  of  the  estate  demised ;  and  the  same  may  cut,  gather, 

make,  cure,  carry  and  lay  up  when  ripe,  in  the  barns,  or 

other  proper  place  on  the  premises ;   and  if  there  should  be 

no  bam  or  proper  place  on  the  premises,  then  in  any  other 

bam  or  proper  place  which  the  landlord  shall  hire  or  procure 

as  near  as  may  be  to  the  premises ;  and  in  convenient  time, 

appraise,  sell,  or   otherwise   dispose  of  the   same  towards 

satis&ction  of  the  rent  and  of  the  charges  of  such  dbtress, 

appraisement,  and  sale ;  in  the  same  manner  as  other  goods 

and  chattels  may  be  seized,  distrained,  and  disposed  of;  and 

the  appraisement  thereof  to  be  taken  token  cut,  gatkered, 

cured,  and  made,  and  not  before*     Provided  that  notice  of 

the  place  where  such  distress  shall  be  lodged  shall,  in  one 

week  after  the  lodging  thereof,  be  given  to  the  tenant,  or  left 

at  the  last  place  of  his  abode ;  and  that  if  the  tenant,  his 

executors,  administrators,  or  assigns,  shall  pay  or  tender  the 

arrears  of  rent  and  costs  of  the  dbtress  before  the  corn,  &c., 

(«)Co.Lit.47.6.  Nibleiv.Smith,      Braddyl,    13  Price,  459.     S.  C. 
4  T.  R.  504.    And  see  Winn  o.  In-      M'Clel.  217. 
gilby,  Bart.  5  B.  &  A.  625.  Query  (o)  Year  Book,  14  Hen.  VIII. 

M  to  machinery  fixed  to  the  floor      25.  h, 
of  a  factory   by  bolts.    Duck  o.         {p)  1  Rol.  Abr.  666. 1.  47. 
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be  ripe  and  cut,  the  distress  shall  cease,  and  the  corn,  &c., 
be  delivered  up.  {q) 

The  19  sect,  provides,  that  if  any  distress  shall  be  made  for 
rent  justly  due,  and  there  is  any  subsequent  hrregularityi  the 
distress  shall  not,  therefore,  be  deemed  unlawful  or  the  party 
making  it  a  trespasser  by  initio;  but  the  party  aggrieved 
shall  have  full  satisfaction  for  the  damage  sustained  thereby, 
and  no  more,  in  an  action  of  trespass,  or  on  the  case  at  bis 
election. 


Trees  in  nur- 
sery grounds. 


Grantee  of 
annuity. 


2.  Thinn 
part  of  the 
demise. 


On  this  statute,  it  has  been  decided  that  no  sale  can 
legally  take  place  of  the  standing  com  until  after  appraise- 
ment, and  as  no  appraisement  can  take  place  until  after  tbe 
corn  is  ripe,  a  sale  before  the  corn  is  ripe  is  void,  (r)  But 
if  the  price  obtained  is  the  full  value  which  the  com  would 
have  fetched  if  sold  at  a  proper  time,  and  the  rent  exceeds 
the  amount,  the  tenant  will  be  entitled  to  nominal  damages 
only,  (s)  In  case  of  non-appraisement,  the  tenant  wiD,  if  the 
value  exceeds  the  rent  due,  be  entitled  to  the  actual  value 
of  the  goods  minus  the  rent,  and  the  amount  of  special 
damage,  (t) 

This  statute,  it  has  been  decided,  does  not  extend  to  trees 
growing  in  a  nursery  ground ;  which  remain,  therefore,  like 
other  parts  of  the  realty,  undistrainable.  (ti) 

It  is  also  decided,  that  the  statute  does  not  enable  the 
grantee  of  an  annuity  to  distrain  standing  corn,  under  a 
power  to  distrain  for  the  arrears  of  his  annuity,  (v) 

2,  It  has  been  laid  down  as  a  rule  at  the  bar,  that  a 


(q)  Sect.  9. 

(r)  Owen  v.  hegh,  3   B.  &  A. 
470. 
(*)  Proudlove  v,  Twemloe,  1  Cr. 

6  M.  326,  et  vide  Glover  v.  Coles, 

7  Moore,  231.    1  Bing.  6. 

(0  Biggins  o.  Goode,  2  Cr.  &  J. 
364,  et  vide  Knott  v.  Curtis,  5  C.  & 


P.  322.    2  Tyr.  449.  (note). 

(tt)  Clark  o.  Calvert,  3  Moore, 
96.  S.  P.  Clark  v.  Gaskaitk,  8 
Taunt.  432. 

(p)  Miller  v.  6reen«  (in  Error) 
8  Bing.  92.  1  Moo.  &  Sc.  199.  2 
Cr.  &  J.  142.  2  Tyr.  1. 
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distress  can  not  be  taken  of  a  thing  which  is  part  of  the 
subject  of  the  demise ;  and  the  Court  observed,  that  the 
rale  was  in  general  true,  (r)  And  the  same  proposition  is 
stated  m  Brooke*s  Abridgement,  (tr)  where  it  is  said,  that  if 
a  man  lease  tithes  (without  land)  rendering  rent,  the  lessor 
may  have  debt,  but  cannot  distrain  the  tithes,  because  they 
are  the  things  leased.  In  a  modem  case,  a  distress  was 
taken  for  the  rent  of  ready  furnished  lodgings,  and  the 
Court  agreed  that  this  distress  was  legal ;  but  it  does  not 
appear  that  any  part  of  the  furniture  was  taken,  so  that  the 
question  of  the  legality  of  taking  a  part  of  the  thing  demised 
was  not  agitated,  (x) 

3.  The  thing  taken  must  be  the  valuable  property  of  some  s.  Things  in 
person:  therefore,  things  in  which  a  man  can  have  no  pro-  haanopro*" 
perty  are  not  liable  to  be  taken  for  a  distress,  as  animals  P^^y* 
/era  naiurce  ;  and,  according  to  Lord  Coke,  **  dogs,  bucks, 
does,  conies,   and  the  like.''  {y)      But  it  was  observed  by 
Lord  Chief  Justice   WiUes,  in  a  case  above  cited,  that  the 
rule  with  respect  to  dogs  was  plainly  too  general ;  because  it 
is  clear  that  a  man  may  have  a  valuable  property  in  a  dog.  {») 
And  with  respect  to  deer,  it  was  in  the   same  case  expressly 
decided,  that  though  deer  in  a  chase  or  forest,  or  park, 
properly  so  called,  might  fall  within  Lord  Coke's  rule  of 
exemption,  (a)  yet  where  they  are  kept  in  an  inclosure  as  a 
matter  of  profit  or  value,  they  are  no  longer  free  from  liability 
to  distress.  (6) 

4  &  5.  Things  which  cannot  with  certainty  be  identified,  4  &  5.  Things 

,.1  ^L*.-i^^i  •  :i   which  cannot 

or  which   cannot  be   returned    to  the    owner  m   as  good  b«  identiBed, 
a  condition    as    at   the   time   they   were   taken,    are   also  not^^j^^red 
exempt  from  distress.     For  it  would  be  incompatible  with  to  the  owner. 

the  notion  of  a  mere  pledge,  that  it  could  not  be  returned 

• 

(p)  Davies  r.  Powell,  Willes,  50.  {p)  Willes,  48. 

(tf)  Distresses  &!j  80.    And  see  (a)  Besides  deer,  in  such  places. 

Year  Book,  1 1  Hen.  IV.  40.  h,  are  part  of  the  inheritance,  ibid. 

(x)  Newman  v.  Anderton,  2  N.  R.  (6)  Davies  v.  Powell,  Willes,  46. 

Hi.  S.  C.  7  Mod.  249,  and  3  Bl.  Com. 

(^)  Co.  lit.  47.  tf.  7,  9. 
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2  W.  &  M. 
c.  5,  8.  3. 


in  specie:  and  it  would  be  unjust  to  take  such  things  as  might 
be  injured  and  lost  to  the  lessee  by  detention,  (c)  Therefore, 
loose  moneyi  meal,  or  the  like,  unconfined  in  a  bag  or  sack, 
and  consequently  bearing  no  mark  by  which  it  may  be  known, 
cannot  be  distrained:  but  when  enclosed  in  a  bag,  which  may 
itself  be  marked  and  known,  and  so  elBTect  the  identificatioD 
of  its  contents,  the  objection  ceases,  {d)  So,  loose  sheaves  of 
corn,  straw,  and  hay,  in  a  bam,  were  protected;  though 
sheaves  which  were  deposited  in  a  cart,  might  with  the  cart 
be  taken,  because  they  were  thereby  distinguishable  from  all 
other  sheaves,  and  might  without  difi^ulty  be  returned:  {e) 
but  by  the  2  Wm.  and  Mary,  c.  5,  s.  3,  it  is  enacted, 
''  that  it  shall  be  lawful  for  any  person,  having  arrear  of  rent, 
to  seize  and  secure  any  sheaves  of  com,  or  com  loose,  or  in 
the  straw,  or  hay,  being  in  any  barn  or  granary,  or  upon  any 
hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the  laod 
or  ground  charged  with  such  rent ;  and  to  lock  up  or  detain 
the  same  in  the  place  where  the  same  shall  be  found,  until 
the  same  shall  be  replevied  or  sold/' 


Eata^  not 
distraioable. 


The  eatage  on  a  farm  is  not  distrainable,  (/)  and  if  in  an 
intended  sale  by  a  creditor  of  the  goods  and  eatage,  the  land- 
lord consents  that  the  sale  shall  proceed  on  his  being  paid  his 
arrears  out  of  the  proceeds,  and  the  amount  does  not  prove 
sufficient  for  the  purpose,  he  cannot  distrain  the  cattle  of  the 
purchaser  of  the  eatage.  {g) 


6.  Goods  of  a 
straDger  being 
upon  the  pre- 
mises far  par* 
poses  of  trade. 


6.  Though  the  property  of  a  third  person  found  upon  the 
premises  is  in  general  liable  to  be  taken,  yet  where  such 
property  has  been  delivered  over  to  the  lessee  for  some 
purpose  connected  with  the  trade,  it  shall  on  that  account  be 
privileged  from  distress.  (A)  A  horse  sent  to  a  farrier's  shop, 
shall  not  be  distrained  for  the  rent  of  the  shop ;   nor  shall 


(c)  Cooper  v.  Pollard,  1  Rol.  Abr. 
667, 1.  16. 

{d)  Ibid.  666, 1.  49. 

(tf)  Ibid,  1.  11,  &c.  Cowper  r. 
Pollard,  Sir  W.  Jones,  197.  Wil- 
son  0.  Duckett,  2  Mod.  61.    S.  C. 


1  Freem.  202. 

(/)  Vide.  1  CM.  &IL699. 

(g)  Horaford  v.  Webster,  iM. 
696. 

(A)  Bro.  Abr.  Distrene,  99. 
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yarn  sent  to  a  weaver's ;  nor  cloth  sent  to  a  taylor's,  whether 

it  be  unmade  or  made  into  garments;  nor  sacks  of  com  sent 

to  a  mill  to  be  ground^  or  to  a  market  to  be  sold,  (t)  nor  goods 

sent  to  an  auctioneer  to  be  sold  ;  {k)  nor  an  animal  sent  to  a 

botcher  to  be  slaughtered  for  the  sender,  although  himself 

a  butcher ;(/)  or  com  sent  to  a  factor  to  be  sold,  although 

deposited  by  him  in  the  warehouse  of  a  granary  keeper,  {ni) 

And  80  the  goods  of  a  principal  in  the  hands  of  a  factor 

for  sale,  cannot    be  distrained    for  rent    due    from    the 

factor,  (n)  nor  can  goods  consigned  to  a  broker  for  a  sale, 

and  placed  by  him  for  safe  custody,  in  a  warehouse  over  the 

wharf  at  which  they  were  landed,  be  distrained  for  rent  due 

in  respect  of  the  wharf  and  warehouse ;  (o)  so  a  horse  sent  to 

a  market  with  com  is  protected  :  or  to  a  mill  with  corn  to 

be  ground,  and  remaining  at  the  mill  door  during  the  grind- 

^i'  ip)   ^nd  where  a  man  sent  a  horse  laden  with  yarn  to  a 

neighbour's  to  be  weighed,  whose  lessor  just  then  entered 

for  a  distress,  it  was  holden  that  neither  the  horse  nor  yam 

were  distrainable.  (q)      This  privilege  likewise   extends  to 

goods  delivered  to  a  common  carrier,  or  to  any  man  who 

undertakes  to  convey  goods  for  hire  ;  and  therefore,  though 

a  distress  be  made  in  the  house  at  which  he  puts  up,  the 

goods  he  has  in  charge  cannot  be  distrained,  (r)    Horses  and 

carriages  also  standing  at  an  inn  are  privileged  from  distress, 

upon  the  same  principle  as  goods  deposited  for  the  purpose 

of  trade;  (s)  so  that   it  seems    unnecessary  to  refer  their 

exemption  to  the  obligation  which  the  laws  lays  upon  the 

innkeeper  of  receiving  them;  (/)  because  the  privilege  is  in 

fact  rather  for  the  benefit  of  the  owner  than  of  the  innkeeper. 

In  one  case,   however,  where  a  race-horse  was  kept  in  a 

(0  C0.Lit.47.  a.  &.     iRoLAbr.  (0)   Thompson  v.   Mashiter,  1 

668, 1.  35,  43.  Bing.  283. 

[k)  Adams  «•  Grane  and   ano-  (p)  Read  v.  Burley,  Cro.  Eliz. 

ther,  I  Cr.  &  Mee.  380.  549»  56.    S.  C.  Noy,  68. 

(2)  Brown  v.  SheviU>  2  Ad.  &  £U.  ( q)  Ihid. 

138.   4  Nev.  &  M.  277.  (r)  Gisbnmr.  Hurst,  1  Salk.260. 

(m)  Matthews  v,  Mesnard,  2  C.  (s)  Co.  Lit.  47.  a. 

&  P.  353.  (0  Vide  Robinson  v.  Walter,  3 

{%)  GOmih  V.  Elton,  3  B.  &  B.  Bulstr.  270,  and  Burr.  1499. 
75. 
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stable  belonging  to  an  inn,  but  which  lay  half  a  mOe  from  it, 
the  Court  of  Common  Pleas  held  that  the  horse  was  liable 
to  be  distrained.  (/)  And  in  the  case  of  Francis  ▼.  WyaU^ 
where  a  gentleman's  chariot  standing  at  a  livery-stable  was 
seised  under  a  distress  for  the  stable-keeper's  rent,  the  Court 
of  King's  Bench,  though  they  gave  no  formal  decision  as  to 
its  liability  to  be  distrained,  seem  to  have  entertained  a  strong 
opinion  in  the  affirmative,  (u) 


7.  Things  in 
cuttodiA  legit. 


8.  Things  in 
actual  use. 


7.  Things  already  in  the  custody  of  the  law»  as  a  distress 
taken  damage  feasant,  cannot  be  distrained ;  (v)  though  it 
has  been  held,  that  where  the  plaintiff  in  replevin  has  been 
nonsuited,  the  avowant  may  distrain  the  same  goods  for  rent 
since  accrued,  before  the  execution  of  the  writ  tie  retomo 
habendo.  {w)  So  goods  taken  in  execution,  though  remaining 
on  the  premises,  cannot  at  common  law  be  distrained :  (x) 
and  this  protection  continues  until  after  the  sale ;  and  in  like 
manner,  growing  crops  sold  under  a  fi.  fa.  remain  us  custotSi 
legis,  and  are  consequently  protected  from  distress,  until 
after  they  are  severed  from  the  land,  and  a  reasonable  time 
for  carrying  them  has  elapsed,  unless  the  purchaser  allow 
them  to  remain  uncut  an  unreasonable  time  after  they  are 
ripe,  (y)  But  if  the  execution  is  irregular,  they  will  not  be 
protected,  (xr) 

8.  Things  also  in  actual  use  are  protected  from  distress 
for  rent ;  as  the  hatchet  with  which  a  man  is  working,  (a)  the 
clothes  which  he  is  wearing,  (6)  the  horse  which  he  is 
riding :  (c)  which  exemption  arises  from  the  anxiety  vidi 


(0  Croser  v.  Tomlinson,  Barnes, 
472,  et  vide,  Gilb.  Dis.  35. 

(«)  Burr.  1498.  S.  C.  Bl.  Rep. 
483,  et  vide  Gilb.  siqfra. 

(p)  Co.  lit.  47.  et  vide  b,  supra. 

(w)  Hefford  o.  Alger,  1  Taunt. 

218. 

(«)  Rex  V,  Cotton,  Park.  Rep. 
120.  Eaton  v.  Southby,  Willea, 
136. 

(y)  Peacock  r.  Purvis,  2  B.  &  B. 


362,  et  vide  Wright  v.  Dewes  and 
another,  1  Ad.  &  EU.  641.  3  Ker. 
&  M.  790.  ParBlow  e.  Cripps» 
Com.  203. 

(js)  Blades  v,  Arandale,  I  M.  & 
S.  710. 

(a)  Co.  lit.  47.  «. 

(b)  Ibid,    Viscottntess  Hindoo's 
case,  Moore,  214. 

(c)  Storey  v.  Robinson,  6  T.  R- 
138. 
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which  the  law  guards  against  any  incitement  to  a  breach  of 
the  peace.  A  cart  loaded  with  com  is,  therefore,  said  to  be 
priviieged  if  a  man  be  upon  it ;  (d)  and  it  has  also  been  decided 
that  a  stocking  frames  (e)  or  a  weaver's  loom,  (/)  cannot 
be  distrained  while  any  person  is  employed  upon  it.  {g)  Nor 
can  goods  delivered  by  a  manufacturer  to  a  weaver,  to  be 
worked  up  at  bis  own  house,  be  distrained  for  rent.  (A) 

9.  The  beasts  of  a  stranger^  though  in  general  liable  to 
be  taken,  if  found  upon  the  premises  demised,  are  not  dis« 
trainable  where  they  have  entered  the  lands  under  particular 
circumstances. 

Cattle  put  by  their  owner,  or  by  his  consent,  upon  the  land  C&ttie  of  a 
to  agist,  or  for  any  other  purpose,  are  immediately  liable  to  l^ung  od  th« 
be  distrained ;  («)  except  where  they  are  in  their  way  to  a  P/«™"«"»  ®° 
market,  and  are  turned  in  for  the  night  for  their  necessary  market. 
refreshment  with  the  privity  of  the  lessor  or  lessee,  in  which 
case  it  is  now  settled  that  they  are  privileged  for  the  public 
benefit,  {k)    Where  the  cattle  of  a  stranger  break  through 
the  fences,  and  enter  the  tenant's  land,  they  are  distrainable 
for  the  landlord's  rent  immediately;  (Q  and  so  if  the  owner  or  on  the  pro- 
of the  cattle  be  bound  to  repair  the  fences,  and  by  his  negli-  ^^t4>f° 
gence  m  not  repairing,  his  beasts  escape  into  his  neighbour's  no°*^"vantand 
lands,  (m)     But  where  there  are  no  sufficient  fences  to  divide  couchant. 
the  stranger's  from  the  tenant's  lands,  the  lessor  cannot 
distram  them   for  rent  arrear  until  after  they  have  been 
levant  and  couchant  upon  the  tenant's  land.  (»)     If  the  lessor 


((Q  Welsh  o.  Bell,  1  Ventr.  36. 
e/  ffide  Co.  Litt.  47.  a.,  293. 

(e)  Simpson  o.  Hartopp,  Willes, 
512.  Watto  V.  Davies,  1  Selw. 
N.  p.  676.  9th  edit. 

if)  Gorton  v.  Falkner,  4  T.  R. 
565. 

(y)  Fenton  v.  Logan,  9  Bing. 
678, 

(A)  Wood  V.  Clarke,  1  Cromp.  & 
J.  484. 

(t)  Reado.Burley,  Cro,  Eliz.  549* 


{k)  Tate  v,  Gleed,  C.  B.  Hil.  24 
Geo.  III.  2  Wms.  Saund.  290.  fi. 
(7).  See  contrh  Fowkes  o.  Joyce, 
2  Ventr.  60.  S.  C.  3  Lev.  260. 
Lutw.  1161. 

(0  Co.  lit.  47.  h. 

(in)  GiU  V.  Gawio,  2  Rol.  Rep. 
124. 

(fi)  Kimp  o.  Cniwes,  Lutw.  1577, 
1580.  Lacy's  case.  Palm.  43.  Jor^ 
dan  t7.  Martin,  1  Mod.  63. 
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or  his  tenant  were  bound  to  repair  the  fences,  and  tbeir 
negligence  enabled  this  stranger's  cattle  to  escape  and  enter 
the  land,  the  lessor  shall  not  be  permitted  to  distrain  them, 
though  they  may  have  been  levant  and  couchant^  until  actual 
notice  has  been  given  to  the  owner,  and  he,  after  reason* 
able  time  allowed  him,  neglects  to  remove  them,  (o)  And 
in  all  cases,  if  the  owner  make  fresh  pursuit^  and  im- 
mediately endeavour  to  bring  back  his  cattle,  they  are  not 
distrainable.  {p)  If  the  cattle  are  put  upon  the  land  by  the 
consent  or  connivance  of  the  lessor,  or  any  fraud  appears  upon 
his  part,  equity  will  relieve  the  owner  ;(9)  and  where  A.,  tenant 
in  common  with  B.,  leases  his  share,  the  cattle  of  B«,  or  any 
other  person,  depasturing  by  his  license,  cannot  be  taken  by 
A.  for  rent  due  from  his  tenant,  (r) 

The  above  nine  classes  of  things  are  absolutely  exempt 
from  distress.  It  remains  to  mention  those  which  are  pri* 
yileged  sub  modo,  and  which  shall  not  be  taken  so  long  as 
other  property  remains  on  the  premises  sufficient  to  satisfy 
the  distress. 

m 

1.  implemeots  First,  Cattle  and  implements  employed  in  husbandry  and 
and  beasts  o!r  ^^^  maintenance  of  a  man's  family,  amongst  which  beasts  of 
the  plough.       ^Q  plough,  saddle-horses,  sheep,  poultry  and  fish  are  enu* 

merated  by  Lord  Coke,  (s) 

But  as  the  landlord  has  a  right  to  resort  to  subjects  of 
distress  immediately  available,  he  is  not  Hable  to  an  action  for 
taking  beasts  of  the  plough,  where  the  other  suflScient  dbtress 
consists  o{  growing  crops.  (/) 

(0)  Lutw.  1580.    Gilb.  Dis.  37.  (r)  Kempe    v.    Cory,  2  Vaitr. 

Contrh    Poole    o.    Longueville,   2  283. 

Saund.  289.     S.  C.  2  Keb.  660,  (s)  2  Inst.  132.    RoL  Abr.  667. 

729.     3  Salk.  166.     But  see  the  L  33.    See  also  statate  51  Hen.  III. 

remarks  of  Saunders  on  Poole  v.  si.  4.     Dawson  v.  Alford,  Dyer, 

Longueville,  and  Mr.  Seijeant  Wil-  312.  a,     Vinkinstone  v.  Ebden, 

liams's  note.  Carth.  357.     Jenner  r.  YoUand, 

ip)  Reynolds  v,  Okeley,  Hob.  6  Price,  3. 

265.    S.  C.  Brownl.  170.  (/)  PigK«tt  v.  Biitles,  1  Me«f,  & 

(q)  Fowkes  V.  Joyce,  2  Vern.  W.  441. 
129.  S.  C.  Prec.  in  Ch.  7. 
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S.  Implements  of  trade^Cte)  under  which  head  the  books  of  2.  Implements 
a  scholar  are  according  to  the  oldest  authorities  exempted ;  (v)  ®  ^  ®* 
and  80,  in  the  cases  above  alluded  to^  it  seems  to  have  been 
agreed,  that  although  no  person  had  been  employed  upon 
them,  the  stocking  frame  {w)  and  the  loom  {x)  should  not 
have  been  taken  so  long  as  other  distrainable  things  remained 
on  the  premises,  (y) 

3.  According  to  Sir  Edward  Coke,  armour,  wearing  ap-  3.  Wearing 
parel,  jewels,  and  household  utensils,  partake  of  the  same  ^^^ 
qualified  privilege,  (x)    But»  it  seems,  the  apparel  may  be 
taken,  if  not  in  actual  use,  although  taken  off  for  natural 
repose,  (a) 

If  the  landlord  agree  not  to  distrain  the  goods  of  the  under- 
tenant so  long  as  the  latter  pays  his  rent  to  the  original  lessee, 
the  landlord  is  not  estopped  from  distraining,  if  he  has  not 
notice  of  a  tender  made  by  the  undertenant  of  his  rent  to  his 
lessor,  (b) 

It  now  remains  to  inquire  how  the  landlord's  remedy  by  Landlord's  re- 
distress  stands  affected  : — 1.  by  the  seizure  of  the  tenant's  tress  bow 
goods  under  an  execution,  or  extent ;  S.  by  the  tenant's  be-  ^ 
coming  bankrupt ;  or,  3.  by  the  landlord's  taking  a  bond  or 
other  security  for  his  rent. 

1.  By  the  common  law,  when  an  execution  was  levied  V  By«»«c«- 

tion  against 

upon  the  tenant's  goods,  the  landlord  lost  hia  rent,  and  could  tenant's  goods, 
not  enter  to  distrain ;  for  the  execution  took  place  of  all  debts 
except  specijic  liens  ;  (c)  and  the  goods  taken  by  the  sheriff 
being  in  cusiodid  legis  could  not  be  distrained,  (cf) 

(v)  Co.  Lit.  47.  a.  Bindon's  case,  Moore,  214.  Baynes 

(9)  Ibid,  o.  Smith,  1  Esp.  Rep.  206. 

(«)  Simpson  v,  Hartop,  Willes,  (a)  Bissetto.  Caldwell,  Peake,  60. 

512.  (6)  Welsh  o.  Rose,  6  Bing.  638. 

(j)  Gorton  v.  Falkner,  4  T.  R.  4  Moore  &  PayDe,  484. 

565.  (c)  Per  Pratt,  C.  J.,  in  Henchett 

(y)  Fenton    o.    Logan,  9  Bing.  v,  Kimpson,  2  Wils.  141. 

678.    3  Moo.  &  Sc.  82.  (d)  Supra,  p.  453. 

(i)  2  Inst.  132.      Viacounteaa 
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Sheriff  bound         The    legislature,  however^  in   aid  of  the  landlord,  has 
one  year's  lent,  made  it  imperative  upon  the  sheriff,  before  be  removes  the 

goods  taken  in  execution,  to  pay  over  to  the  landlord  one 
8  Ann.  c.  14.    year's  rent.     For  by  statute  8  Ann.  c.  14,  for  the  more 

easy  and  effectual  recovery  of  rents  reserved  on  leases  for 
life  or  lives,  term  of  years,  at  will,  or  otherwise,  it  is  enacted, 
that  no  goods  or  chattels  whatsoever,  lying  or  being  in  or 
upon  any  messuage,  lands,  or  tenements,  which  are  or  shall 
be  leased  for  life  or  lives,  term  of  years,  at  will,  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution  on  an; 
pretence  whatsoever,  unless  the  party  at  whose  suit  the  said 
execution  is  sued  out  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises,  by  virtue  of  such  executi<Hi  or 
extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff, 
all  such  sum  or  sums  of  money  as  are,  or  shaU  be  due  for 
rent  for  the  said  premises  at  the  time  of  the  taking  such 
goods  or  chattels  by  virtue  of  such  execution ;  provided  the 
said  arrears  do  not  amount  to  more  than  one  year's  rent; 
and,  in  case  the  said  arrears  shall  exceed  one  year's  rent, 
then  the  said  party,  at  whose  suit  such  execution  is  sued  out, 
paying  the  said  landlord  or  his  bailiff  one  year's  rent,  may 
proceed  to  execute  his  judgment,  as  he  might  have  done 
before  the  making  of  the  act ;  and  the  sheriff  or  other  officer 
is  thereby  empowered  and  required  to  levy  and  pay  to  the 
plaintiff,  as  well  the  money  so  paid  for  rent,  as  the  execution 
money. 

"  Provided  that  nothing  in  the  act  be  construed  to  extend 
to  hinder  or  prejudice  her  Majesty,  her  heirs  or  successors, 
in  the  levying,  recovering,  or  seizing  any  debts,  fines,  penalties, 
or  forfeitures  due  or  payable  to  her  Majesty,  &e.»  but  that  it 
shall  and  may  be  lawful  for  her  Majesty,  &c.,  to  levy,  recover, 
and  seize  such  debts,  &c.,  in  the  same  manner  as  if  the  act 
had  never  been  made."(e} 

The  words  "  party  at  whose  suit  the  execution  is  sued 

(e)  Sect.  8. 


CHAP.  I.]     Landlord's  Remedies  against  Tenant.  459 

out,  &c./'  are  to  be  construed  to  mean  either  the  plaintiff  or 
defendant  whose  judgment  and  execution  it  is.  {/) 

But  if  the  landlord  himself  seize  the  goods  of  his  tenant 
under  an  execution,  and  is  afterwards  compelled  to  refund  to 
the  assignee  of  the  tenant,  (bankrupt  or  insolvent,)  he  cannot, 
as  against  the  assignee,  retain  the  amount  of  a  year's  rent 
under  the  statute  of  Anne,  (g) 

Under  this  statute  the  sheriff  is  bound  to  levy  first  for  the 

rent,  and  then  for  the  execution.  (A)    But  the  landlord  can 

demand  no  more  than  one  year's  rent ;  (t)  and  he  can  only 

claim  rent  due  at  the  time  of  the  seizure  of  the  goods  under 

the  execution,  and  not  that  which  accrues  after  the  taking 

and  during    the  continuance  of  the  sheriff  in  possession. 

For  the  words  of  the  statute  expressly  point  out  the  time  of 

the  taking,  and  show  that  the  legislature  contemplated  one 

case  only  in  aid  of  the  landlord,  viz.,  that  of  providing  against 

an  execution  sweeping  away  what  is  due  for  rent  at  the  time 

the  seizure  is  made,  (k)     But  where  the  lease  stipulates  for 

a  fore-hand  rent,  to  be  paid  in  advance,  the  sheriff  is  bound 

to  pay  this  over  to  the  landlord.  {I)    If  the  sheriff  remain 

beyond  a  reasonable  time  upon  the  premises  so  as  to  injure 

die  rights  of  the  landlord,  the  latter  may  have  his  remedy  by 

an  action  upon  the  case,  (m) 

Where  the  sheriff  takes  corn  in  the  blade  under  a  fieri 
facias,  and  sells  it  before  the  rent  becomes  due,  he  is  not 
liable  to  account  to  the  landlord  for  rent  accruing  due  sub- 
sequently to  the  levy  and  sale ;  although  he  has  notice  of 
the  landlord's  claim,  and  though  the  corn  remains  upon  the 
premises  until  a  considerable  proportion  of  the  rent  has 


if)  2  Wils.  141.  (»)  Ibid. 

(if)  Taylor  and  another,  assignees  (A)  Hoskins  v.  Knight  and  Bas- 

of  Mellers  an  insolvent  v.  Lanyon,  set  v,  same,  I  M.  &  S.  245. 

6  Bing.  536,  ei  vide  Lee  v.  Lopes,  (0  Harrison  v.  Barry  J  Price,  690. 

15  East,  230.  (m)  1  M.  &  S.  247. 

(A)  Colyer  v.  Speer,  2  B.  &  B.  67^ 
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become  due.  (n)  Nor  can  the  landlord  in  this  case  distndn ; 
notwithstanding  the  dictum  to  the  contrary  in  Gwilliam  ▼. 
Barker,  (o) 

Though  there  are  several  executions^  the  landlord  can 
claim  no  more  than  one  year's  rent.  As  if  two  years'  rent 
be  due,  and  after  the  landlord  has  been  paid  one  year's  rent 
out  of  an  ezecutiony  another  execution  goes  upon  the  pre- 
mises,  he  cannot  demand  the  other  year's  rent  out  of  this 
second  execution ;  for  the  statute  meant  only  to  give  him  a 
Uen  as  to  one  year,  and  has  left  him  without  further  remedy 
if  he  have  suffered  greater  arrears  to  accrue,  (p) 

The  sheriff^ is  bound  to  pay  over  to  the  landlord  a  year's  rent, 
without  making  any  deduction  thereout  for  his  poundage.  (9) 

The  right  to  a  year*s  rent  under  the  statute  extends  only 
to  the  tenant's  immediate  landlord ;  and,  therefore,  the  grotrod 
landlord  cannot  claim  a  year's  rent  upon  an  execution  against 
the  under-tenant,  (r) 


The  statate 
extends  to  exe< 
cutioQi  for 

C0it8,&C. 

to  outlawry. 


This  statute,  however,  applies,  it  seems,  to  goods  in  an 
apartment,  parcel  of  a  messuage,  (s)  and  the  landlord  is  en- 
titled to  a  full  year's  rent,  notwithstanding  his  having  made  a 
voluntary  reduction  in  favour  of  his  tenant,  (t) 

The  statute  applies  to  all  executions  at  the  suit  of  the 
subject.  The  landlord  is,  therefore,  entitled  to  one  yearns 
rent,  before  a  defendant  can  sell  under  an  execution  for  the 
costs  of  a  nonsuit ;  («)  and  so  in  the  case  of  a  capias  uilaga- 
iumy  at  the  suit  of  the  party  ;  that  being  considered  as  a 


(fi)  Gwilliam  v.  Barker,  1  Price, 
276. 

(0)  Peacock  v.  Purvis,  2  B.  &  B. 
362.  Wright  V.  Dewes  and  ano- 
ther, 1  Ad.  &  £11.  641.  3  Nev.  & 
M.  790. 

(p)  Dod  V.  Sazby,  Str.  1024. 

(9)  Gore  9.  Gofton,  Str.  643. 


(r)  Es  parte  Bennett,  Str.  787. 
Carr  0.  Goldington,  cited,  ibid. 

(s)  Thurgood  r.  Coventry,  4  C. 
&  P.  481. 

(/)  Williams  o.  Lewsey,  8  Binf . 
28. 

(«)  Henchett9.Kimp«oii,2W3s. 
140. 
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mere  private  execution,  (f?)  And^  therefore,  where  a  she- 
riff's officer,  being  in  possession  of  the  tenant's  e£Pect8  under 
an  outlawry,  made  a  distress  for  rent  on  behalf  of  the  land- 
lord, and  sold  the  goods  so  distrained,  but  refused  to  pay  the 
landlord  the  rent,  the  outlawry  was  reversed ;  it  was  held 
that  the  officer  was  liable  for  the  produce  of  the  goods  to 
the  landlord  in  an  action  for  money  had  and  received ;  and 
that  he  would  have  been  liable  for  a  year's  rent  under  the 
statute,  even  if  the  outlawry  had  not  been  reversed,  (u))  And 
ao  it  seems  that  a  sequestration  is  an  execution  vriithin  the  andsequea* 
statute;  and  the  landlord  will  thereupon  be  entitled  to  receive  ^^ 
a  year  8  rent  in  preference  to  the  other  creditors,  (a?) 

The  statute,  however,  expressly  saves  the  rights  of  the  but  not  to 
crown;  and,  therefore,  where  the  tenant's  goods  are  seized  c^^^^*  * 
under  an  extent,  the  landlord  has  no  means  of  recovering 
his  rent,  (y)  And  where  the  goods  of  the  tenant  were  taken 
under  an  extent  in  aid,  the  Court  of  Exchequer  held,  that 
this  being  a  prerogative  process,  and  in  effect  operating  for 
the  benefit  of  the  crown,  was  within  the  exception  in  favour 
of  the  crown,  (ar)  And  where  goods  seized  under  an  extent 
in  aid  had  been  kept  by  the  officer  for  a  long  time  locked 
up  on  the  premises,  pending  a  reference  of  the  prosecutor's 
claim,  during  which  an  arrear  of  rent  accrued  due  to  the 
landlord,  the  Court  of  Exchequer  refused  to  interfere  in  his 
behalf,  so  far  as  to  order  the  effects  to  be  sold,  and  the  rent 
in  arrear  to  be  paid  to  him  out  of  the  produce,  (a) 

And  if  a  distress  is  made  for  rent,  and  before  the  five 
days  given  by  act  of  parliament  are  expired  an  extent 
issues,  though  not  levied,  for  a  debt  due  to  the  crown,  the 
extent  shall  take  place  of  the  distress;   because  the  dis- 

(o)  Greaves  v.  D'Acastro,  Bmib.  (y)  Rex  v.  Soutberby,  Bonb.  5. 

194.  Rex  V,  Pritcbard,  Und,  269. 

(w)  St.  John's  College,  Oxford  v.  (r)  Rex  v.  De  Caux,  2  Price,  17. 

Murcott,  7  T.  R.  259.  (a)  Rex  v.  Hill,  6  Price,  19,  et  vide 

(x)  Dixon  V,  Smitb,l  Swan6t.467.  Gilb.  Die.  41. 
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trainer  neither  gains  a  general  nor  a  special  property, 
nor  even  the  possession  of  the  cattle  or  things  distrained. 
The  distress  is  only  a  pledge  in  his  hands  for  the  rent; 
whereas  the  extent  binds  the  property  of  the  goods  of  the 
king's  debtor  from  the  teste  of  it.  (6)  And  where  a  landlord 
has  distrained  for  rent  in  arrear»  and  the  tenant  has  replevied 
the  goods,  and  has  sold  a  part  on  his  own  account  by  per- 
mission of  the  landlord,  if  in  the  mean  time  the  remainder 
are  seized  under  an  extent  tested  after  the  distress  for  a  debt 
due  to  the  crown,  which  is  satisfied  thereout  according  to 
the  exigency  of  the  writ ;  the  Court  of  Exchequer  cannot, 
in  the  exercise  of  its  equitable  jurisdiction,  interfere  to  enlarge 
the  time  for  the  return  of  the  process,  that  the  sheriff*  may 
in  the  interim  proceed  under  it  against  the  defendant's  land$ 
for  the  landlord's  indemnity,  on  the  ground  that  the  defendant 
had  not  pending  the  distress  goods  and  chattels  stjffieient  to 
satisfy  the  crown's  debt,  or  in  any  way*  use  the  process  of  the 
crown  in  favour  of  the  landlord  under  such  circumstances; 
because,  immediately  on  the  levy  having  been  made,  the  writ 
would  he  functus  officio,  (e) 


Sheriff  how 
compellable 
to  pay  rent. 


Bj  motion ; 


In  order  to  compel  the  sheriff*  to  pay  over  the  year's  rent, 
the  landlord  may  move  the  court  that  he  may  be  paid  what 
is  due  to  him  out  of  the  money  levied,  if  sufficient  for  the 
purpose ;  or  otherwise  as  much  as  it  will  satisfy,  {d)  Bat 
upon  such  motion  he  ought  distinctly  to  shew  the  nature 
and  amount  of  his  claim,  (e)  This  motion  may  be  made 
even  after  the  goods  are  removed  from  the  premises,  so  long 
as  they  or  the  proceeds  remain  in  the  hands  of  the  sheriff*; 
the  sheriff*  being  bound,  upon  notice  of  the  landlord's  claim, 
though  after  the  removal  of  the  goods,  to  retain  one  year's 


(b)  Adjudged  in  the  Exchequer, 
and  affirmed  on  Error,  Rex  v. 
Cotton,  2  Vea.  288.  S.  C.  Park. 
Rep.  U2,eivide  Gilb.  Diet.  40. 

(c)  Rex  V,  Hodder,  4  Price,  313. 

(d)  Henchettv.  Kinip8on,2Wil8. 


141.  Darling  v.  HilL  Ga.  temp. 
Hardw.  256.  Hann  9.  Capdl 
Barnes,  199. 

(e)  Cook  V.  Cook,  Andr.  217. 
Colyer  o.  Speer,  2  B.  &  B.  67. 
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rent  out  of  the  proceeds  of  the  tenant's  goods  taken  in 
execution.  (/) 

If  the  sheriff,  after  due  notice  of  the  landlord's  claim  or  by  action 
suffer  the  goods  to  be  sold  under  the  execution,  and  removed 
from  the  premises,  without  having  paid  over  to  the  landlord 
a  year's  rent,  he  will  be  liable  to  an  action  upon  the  case 
founded  upon  the  statute,  {g)    Iir  order,  so  to  charge  him 
as  a  wrong  doer  it  must  be  alleged  and  shewn  in  proof, 
that  he  had  notice  of  the  landlord's  demand.  (A)    It  is  not, 
howerer,  necessary  that  he  should  be  served  with  a  spe* 
cific  notice  from  the  landlord,  if  the  knowledge  can  by  any 
other  means  be  brought  home  to  him :  (i)  and  the  general 
allegation  **  well  knowing  the  premises "  will,  it  seems,  be 
sufficient,  {k)     And  since,  by  the  words  of  the  statute,  he  is 
only  bound  to  pay  the  rent  before  the  removal^  it  seems  to 
foDow  that  no  action  will  lie  against  him  until  after  the  re- 
moval has  taken  place.    According  to  a  short  and  imperfect 
note  in  Barnes,  a  bill  of  sale  was  held  to  be  a  removal  of 
goods  taken  by  a  fieri  facias :  (l)  but  this  appears  to  have 
heen  upon  motion ;  in  which  case  it  is  clear  that  the  sheriff, 
having  received  the  proceeds  under  the  bill  of  sale,  would  be 
compellable  to  pay  a  year's  rent  to  the  landlord,  (m)     It  is 
also  to  be  observed,  that  after  the  sale,  the  landlord  no  longer 
stands  in  need  of  the  assistance  of  the  statute,  because  as 
soon  as  the  execution  is  executed,  the  goods  being  no  longer 
in  custodid  legis,  may,  if  they  remain  upon  the  premises,  be 
distrained  upon  by  the  landlord,  notwithstanding  the  sale : 
and  in  like  manner,  standing  crops,  though  protected  after 
the  sale,  until  they  be  cut  and  a  reasonable  time  has  elapsed 
for  their  removal ;  yet  if  they  are  suffered  to  remain  upon  the 

(/)  Amitt  V.  Gamett,  3  B.  &  A.  B.  &  A.  440.    Colyer  v.  Speer,  2 

440.  But  see  Waring  9.  Dewberry,  B.  &  B.  67. 

Str.  97.    S.  C.  Fortesc.  360.  (i)  Andrews  v,  Dixon,  3  B.  &  A. 

(sr)  Palgrave  o.  Windham,  Str.  645. 

212.  (k)  Lane  v.  Crockett,  7  Price, 

(A)  Ibid,     Waring  v.  Dewberry,  566. 

Str.  97.     Henchett  v.  Kimpson,  2  (/)  West  o.  Hedges,  Barnes,  211. 

Will.  140.      Smith  v.  Russel,  3  (m)  Supra, 
Taunt  400.     Amitt  v.  Gamett,  3 
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When  liable* 


There  must  be 
an  existing  te* 
nancy  at  the 
time  of  the 
levy. 


premisesi  after  such  reasonable  time  has  elapsed^  their  pro- 
tection ceases^  and  they  may  be  seized  by  the  landlord,  (m) 

If  the  landlord  accepts  an  undertaking  from  the  sheriff's 
baili£p  for  payment  of  the  year's  rent,  he  loses  the  benefit  of 
the  statute.  (») 

If  the  sheri£P  once  removes  the  goods,  he  cannot  afterwards 
exonerate  himself  by  returning  them  to  the  premises ;  for 
the  landlord's  right  to  distrain  for  his  rent  has  been  inter- 
rupted,  for  so  long  time  as  the  goods  have  been  in  tbe 
custody  of  the  law,  (o)  and  the  sheri£P  is  liable  if  he  remove 
any  of  the  goods  without  retaining  the  rent;  {p)  for  though 
he  may  have  left  property  on  the  premises,  the  landlord  b 
not  called  upon  to  shew  that  it  was  insufficient  to  satisfy  his 
claim.  And  if  the  sheriff  remove  the  goods  before  the  exe- 
cution creditor  pays  the  year's  rent,  the  Court  will  not  stay 
proceedings  against  him  on  his  payment  into  Court  of  the 
sum  produced  by  the  sale  of  the  goods,  (f ) 

If  the  sheriff  seize  goods  under  a  fi.  fa.  which  were  then 
in  possession  of  another  person  under  a  distress  for  rent,  the 
sheriff  will  not  be  entitled  to  relief  under  the  Interpleader  Act 
of  the  1  &  2  Wm.  TV.  c.  58,  s.  6,  it  being  the  duty  of  the 
sheriff  to  ascertain  if  any  rent  is  due,  and  if  there  is,  to  satisfy 
it.(r) 

The  statute  contemplates  an  existing  tenancy  at  the  time 
of  the  execution;  where,  therefore,  the  sheriff  seixed  under 
a  writ  of  fieri  facias  f  and  a  writ  of  habere  facias  poues- 
sionem  was  subsequently  delivered  to  him,  in  an  ejectment  at 
the  suit  of  the  landlord,  on  a  demise  made  long  before  the 
issuing  of  the  fi.  fa,  it  was  held,  that  the  sheriff  was  not 


(m)  Videnpra. 

(n)  Rotherey O.Wood,  3  Camp.24. 
(o)  Lane  v,  Crockett,  7  Price, 
566. 
ip)  Colyer 0.  Sheer,  2  B.  &  B.  67. 


iq)  Calvert  v,  Joliffe,  2  B.  &  Ad. 
418,  et  vide  Grombridge  o.  Fletdier, 
2  Dowl.  Prac.  Ca.  353. 

(r)  Haythom  o.  Bosh*  2  C.  & 
M.  689.    2  DowL  Prac  G^  641. 
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justified  in  allowing  the  landlord  a  year's  rent;    as  the 
tenancy  must  have  ceased  on  the  day  of  the  demise  in  the 

ejectment.  («) 

Wherei  on  the  other  hand,  in  an  agreement  for  the  sale 
and  assignment  of  certain  premises,  there  was  a  stipulation, 
*'that  in  the  mean  time,  and  until  the  assignment  was  made, 
the  intended  purchaser  should  pay  and  allow  to  the  seller  at 
the  rate  of  1001*  per  annum,  from  the  time  of  taking  posses- 
sion of  the  premises  until  the  completion  of  the  purchase  ;*' 
the  intended  purchaser  having  taken  possession,  and  one 
half-yearly  payment  having  become  due  before  the  comple- 
tion of  the  purchase :  it  was  held,  that  the  relation  of 
landlord  and  tenant  was  created  between  the  parties,  and  that 
such  payment  was  due  as  rent,  and  that  the  sheri£P  levying 
on  the  goods  of  the  occupier  under  a  fi.  fa.,  was  bound  by 
the  8  Ann.  c.  14,  to  pay  it  over  to  the  seller  as  landlord, 
deducting  thereout  certain  allowances  which  the  vendor  had 
agreed  to  make  to  the  purchaser,  {t) 

A  landlord  is  not  entitled  to  a  year's  rent  before  the  sheriff 
can  sell  goods  seized  under  a  pone  per  vadios  issuing  out  of 
the  Court  of  Pleas  of  Durham,  in  which  case  the  goods  are 
forfeited  to  the  bishop,  who  afterwards,  ex  grati&y  assigns 
them  over  to  the  party :  (ti)  for  though  this  may  have  the 
effect  of  an  execution,  it  is  not  so  in  fact,  and  the  statute 
sptaks  only  of  goods  taken  by  virtue  of  an  execution. 

The  action  upon  the  case  is  maintainable,  not  only  by  the  The  action 
landlord,  but  if  he  die  before  the  payment  of  the  rent,  by  his  broaght  by 
executor  or  administrator  ;  because  the  removal  of  the  goods  ^^  ^ecuior. 
is  a  wrong  to  the  estate  of  the  deceased,  {p)    And  so  it  may 
be  maintained  by  the  trustees  of  an  outstanding  satisfied 
term,  assigned  to  attend  the  inheritance,  (w) 

(jt)  Hodgson  V.  Gascoine,  5  B.  &  B.  &  C.  467. 

A.  88.  {p)  Palgrave  v.  Windham,  Str. 

(0  Saunders  o.  Musgrave,  6  B.  2^3.    Chace  v.  Chace,  Fort.  359. 

&  C.  524.  (w)  Colyer  v.  Speer,  2  B.  &  B.  67. 

(«)  Bnmdling  o.  Barrington,  6 

HH 
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Form  of 
declaratioD* 


The  declaration  against  the  sheriff  may  state  the  fioto 
generally,  without  entering  into  the  particulars  of  the  demue: 
and  this  is  by  far  the  safest  course  to  pursue;  for  if  the  decla- 
ration assume  to  set  out  the  particulars  of  the  demise,  a 
variance  between  the  statement  and  the  evidence  will  be 
ground  of  nonsuit,  {x) 


Proof. 


So  likewise  it  has  been  held  sufficient  to  prove  the  teoant's 
occupation  without  showing  that  a  year's  rent  is  actually 
due ;  the  onus  of  proving  that  the  rent  is  satisfied  being  caflt 
upon  the  sheriff,  (y)  And  before  the  rent  is  paid«  the  sheriff 
should  have  some  evidence  of  its  being  due,  as  otherwise  be 
will  be  liable  to  answer  for  it ;  but  slight  evidence  of  the  fact 
will  be  sufficient  {z) 


Landlord  may 
waive  his 
right. 


Where  upon  the  goods  of  a  tenant  being  taken  in  exeea- 
tion»  an  agent  of  the  landlord  took  from  the  sheriff's  officer 
an  undertaking  for  a  yearns  rent,  and  then  consented  to  the 
goods  being  sold,  Lord  EUenbarough  held,  that  although  the 
rent  had  not  been  paid,  the  landlord  had  completely  waived 
his  right  under  the  statute,  and  could  maintain  no  action 
against  the  sheriff  for  not  paying  over  a  year's  rent*  (o) 


Money  had 
and  received 
does  not  lie. 


An  action  for  money  had  and  received  cannot  be  maintained 
by  the  landlord  agfunst  the  sheriff,  where  the  sheriff  has 
removed  and  sold  the  goods,  under  a  valid  execution,  without 
paying  over  a  year's  rent,  (6)  his  proper  action  being  on  ihe 
case,  but  instead  of  bringing  an  action,  he  may  move  the 
Court  th&t  he  be  paid  by  the  sheriff  what  is  due  to  him  out 
of  the  money  levied,  (c) 


Stat.  56  Geo. 
III.  c.  60. 
reeolating  the 
•ale  of  grow- 
ing crops  by 
•MriffSj  &c. 


By  the  statute  56  Geo.  III.  c.  50,  entitled,  <'  an  act  to 


(00  Bri8tow9.Wright,Dougl.664. 

(y)  Harrison  v,  Barry,  7  Price, 
690. 

(z)  Keightley  o.  Bircby  3  Campb. 
521. 

{a)  Rotherey  v.  Wood,  3  Campb. 


24. 
(ft)  Green  0.  Austin,  3  Guipb. 

260. 
(c)  Hencbett  r.  Kimpeon,  2  ¥rils. 

140. 
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regalate  the  sale  of  farming  stock  taken  in  execution/*  it  is 
enacted,  that  no  sheriff  or  other  officer  in  England  or  Wales 
shaD,  by  virtue  of  any  process  of  any  court  of  law,  carry  off  or 
sell,  or  dispose  of  for  the  purpose  of  being  carried  off  from  any 
lands  let  to  farm>  any  straw  thrashed  or  unthrashed,  or  any 
straw  of  crops  growings  or  any  chaffy  colder,  or  any  turnips,  or 
any  manure,  compost,  ashes  or  sea-weed,  in  any  case  whatso- 
ever, nor  any  hay,  grass  or  grasses,  whether  natural  or  artificial^ 
nor  any  tares  or  vetches,  nor  any  roots  or  vegetables,  being 
produce  of  such  lands,  in  any  case  where  according  to  any 
covenant  or  written  agreement  entered  into  and  made  for  the 
benefit  of  the  owner  or  landlord  of  any  farm  such  hay,  grass, 
or  grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not 
to  be  taken  off  or  withholden  from  such  lands,  or  which  by 
the  tenor  or  effect  of  such  covenants  or  agreements  ought  to 
be  used  or  expended  thereon ;  and  of  which  covenants  or 
agreements  such  sheriff  or  other  officer  shall  have  received  a 
written  notice  before  he  shall  have  proceeded  to  sale*      And 
the  tenant  is  bound  to  give  notice  to  the  sheriff  of  the 
existence  of  covenants,  and  of  the  name  and  residence  of  the 
landlord ;  and  the  sheriff  is  bound  to  give  notice  to  the  land-^ 
lord  of  the  seizure  of  such  crops ;  and,  in  case  of  the  land« 
lord's  absence  or  silence,  to  postpone  the  sale  until  the  latest 
day  he  can  appoint  for  such  sale»  {d)  And  the  sheriff  is  further 
bound  before  sale^  to  make  due  inquiry  wherein  the  parish 
where  the  lands  lie,  as  to  the  name  and  residence  of  the  land-* 
lord,  ifi)    Such  sheriff  or  other  officer  executing  such  process 
may  then  dispose  of  any  crops  or  produce  to  any  person  or 
persons  who  shall  agree  in  writing  with  such  sheriff  or  other 
officer,  in  cases  where  no  covenant  or  written  agreement  shall 
be  shewn,  to  use  and  expend  the  same  on  such  lands  in  such 
manner  as  shall  accord  with  the  custom  of  the  country ;  and 
in  cases  where  any  covenant  or  written  agreement  shall  be 
shewn,  then  according  to  such  covenant  or  written  agree* 
ment,and  after  such  sale  or  disposal  so  qualified,  it  shall  be  law* 

(d)  Sect.  2.  (e)  Sect.  5. 

H   H  S 
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ful  for  such  person  or  persons  to  use  all  such  necessary  baroB, 
stableS)  buildings,  outhouses,  yards,  and  fields,  for  the  pur- 
pose of  consuming  such  crops  or  produce  as  such  sherifiFor 
other  officer  shall  allot  or  assign  to  them  for  that  purpose, 
and  which  such  tenant  or  occupier  would  have  been  entitled 
to  and  ought  to  have  used  for  the  like  purpose  on  such 
lands.  (/)    And  in  all  cases  where  any  purchaser  or  pur- 
chasers of  any  crops  or  produce  hereinbefore  mendoned  shall 
have  entered  into  any  agreement  with  such  sheriff  or  other 
officer,  touching  the  use  and  expenditure  thereof  on  lands 
let  to  farm,  it  shall  not  be  lawful  for  the  owner  or  landlord  of 
such  lands  to  distrain  for  any  rent  on  any  com,  hay,  straw, 
or  other  produce  thereof,  which,  at  the  time  of  such  sale, 
and  the  execution  of  such  agreement  entered  into  under  the 
provisions  of  the  act,  shall  have  been  severed  from  the  soil, 
and  sold,  subject  to  such  agreement  by  such  sheriff  or  other 
officer ;  nor  on  any  turnips,  whether  drawn  or  growing,  \t 
sold  according  to  the  provisions  of  the  act;    nor  on  any 
horses,  sheep,  or  other  cattle,  nor  on  any  beast  whatsoever, 
nor  on  any  waggons,  carts,  or  other  implements  of  husbandry, 
which  any  person  or  persons  shall  employ,  keep,  or  use,  on 
such  lands  for  the  purpose  of  thrashing  out,  carrying  or  con- 
suming, any  such  com,  hay,  straw,  turnips,  or  other  produce, 
under  the  provisions  of  the  act,  and  the  agreement  or  agree- 
ments directed  to  be  entered  into  between  the  sheriff  or  other 
officer,  and  the  purchaser  of  such  crops  and  produce  as  before 
mentioned,  {g) 

By  the  same  statute,  no  sheriff  or  other  officer  shall,  by 
virtue  of  any  process  whatsoever,  sell  or  dispose  of  any 
clover,  rye-grass,  or  any  artificial  grass  or  grasses  what- 
soever,  which  shall  be  newly  sown,  and  growing  under 
any  crop  of  standing  corn,  {h)  And  it  is  further  proTided 
that  the  act  shall  not  extend  to  any  straw,  turnips,  or  other 
articles,  which  the  tenant  may  remove  from  the  farm*  con- 
sistently with  some  contract  in  writing*  (i) 

(/)  Sect.  3.  (A)  Sect.  7. 

{g)  Sect.  6.  (0  Sect  8. 
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This  statute  does  not  extend  to  seizures  by  virtue  of  crown 

process,  (h) 

i.  For  rent,  due  by  a  person  who  afterwards  becomes  bank-  Dktrew,  how 

affected  by 

rapt,  the  landlord  may  distrain,  before  the  act  of  bankruptcyi  bankruptcy. 

for  the  whole  amount  due.    After  the  act  of  bankruptcy, 

the  landlord   may  distrain,  even  although  the  messenger 

be  actually  in  possession  of  the  goods  upon  the  premises ;  (/) 

and  formerly  he  might  have  distrained  for  the  whole  arrears  oi 

rent  due ;  but  by  the  bankrupt  act,  6  Geo.  IV.  c.  16,  (m)  no  6  Geo.  IV. 

distress  for  rent,  made  and  levied,  after  an  act  of  bankruptcy,  ^  ^^' 

upon  the  goods  or  effects  of  any  bankrupt,  (whether  before 

or  after  the  issuing  of  the  fiat,)  shall  be  available  for  more 

than  one   year's    rent,  accrued   prior  to  the  date    of  the 

fiat;   but   the  landlord,  or  party  to  whom    the   rent  shall 

be  due,  shall  be  allowed  to  come  in  as  a  creditor  under  the 

fiat  for  the  overplus  of  the  rent  due,  and  for  which  the 

distress  shall  not  be  available. 

By  the  Insolvent  Debtors'  Act,  («)  it  is  provided,  that  no  ^cbw  Act 
distress  or  distresses  for  rent  made  and  levied  after  the 
arrest  or  other  imprisonment  of  any  person  who  shall  petition 
the  Court  for  his  or  her  discharge  from  such  imprisonment 
according  to  that  act,  upon  the  goods  or  effects  of  such  per- 
son shall  be  available  for  more  than  one  year's  rent,  accrued 
prior  to  the  execution  of  the  conveyance  and  assignment  by 
such  person  or  persons  in  pursuance  of  that  act,  but  that  the 
landlord  or  party  to  whom  the  rent  shall  be  due,  shall  and  may 
be  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which 
the  distress  shall  not  be  available,  and  be  entitled  to  all  the 
provision  made  for  creditors  by  that  act.  But  this  restriction 
does  not  apply  if  the  distress  is  made  before  the  arrest^  al- 
though the  sale  is  subsequent  to  it.  (o) 

(i)  Rex  V.  Osborne,  6  Price,  94.  (m)  6  Geo.  IV.  c.  16,  s.  74. 

W  &  parte  Rummer,  1  Atk.         (»)  7  Geo.  IV.  c.  57,  s.  31. 
103.    &  parte  Jaqaes,  ibid.  104.         (o)  Wray  v.  Earl  of  Egremont, 

dt.     Ea  parte  Dillon,  ibid,    cit  4  B.  &  Ad.  722. 
Bocldey  v.  Taylor,  2  T.  R.  600. 
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If  the  landlord  suffer  the  goods  of  the  bankrupt  to  be 
removed  from  the  premises  without  distraining  them,  he 
loses  his  remedy  by  distress  altogether,  and  can  only  come 
in  and  prove  his  debt  under  the  fiat  with  the  other  creditors 
for  the  whole  amount  of  rent  due  up  to  the  date  of  the 
fiat ;  {p)  for  a  fiat  of  bankrupt  is  not  an  execution  within 
the  meaning  of  the  statute  8  Anne,  c.  14 ;  and,  therefore, 
the  landlord  cannot  avail  himself  of  the  equity  of  that 
statute,  and  claim  a  year's  rent  in  preference  to  the  other 
creditors ;  {q)  and  to  entitle  the  landlord  to  any  part  of 
the  goods  of  the  tenant  seized  and  sold  by  the  assignees 
under  the  6  Geo.  IV.  c.  16,  he  must  have  enforced  his 
claim  by  distress,  (r)  And  though  the  legislature  has  mter- 
posed  to  prevent  the  landlord  from  helping  himself  by  dis- 
tress to  more  than  a  year's  rent,  in  prejudice  of  the  general 
estate,  it  has  not  thought  it  necessary  to  make  a  provision 
in  hb  favour  analogous  to  that  in  the  statute  of  Anne ;  for  he 
is  left  at  liberty  to  distrain  for  a  year's  rent  even  after  the 
fiat  is  sued  out,  and  is,  therefore,  secure  to  that  amoant 
if  he  use  due  diligence. 

« 

It  was  formerly  held  that,  if  after  an  act  of  bankruptcy,  the 
tenant  paid  rent  to  the  landlord,  who  was  about  to  distrain, 
the  payment  could  not  be  impeached  by  the  assignees;  (i) 
and  the  same  doctrine,  it  should  seem,  would  still  hold  good 
to  the  extent  of  a  year's  rent. 

Where  a  tenant  committed  an  act  of  bankruptcy,  in  Oc* 
tober,  1810,  upon  which  a  commission  issued  on  the  21  st  of 
January,  1811,  and  the  sheriff,  on  the  7th  of  January,  levied 
an  execution  at  the  suit  of  the  landlord  for  a  judgment  debt 
of  600/,,  under  which  he  sold  the  goods  of  the  tenant  on  the 

{p)  Ex  parte  Descharmes,  1  Atk,  Lee  v.  Lopes,  15  East,  230. 

103.  (r)  Gethin  0.  Wilks,  2  DovL  1S9. 

(9)   Ex  parte  Devismes,   MS.  («)  Stevenson  9.  Wood»  5  Eip. 

6.  C.  cited  Bum's  Justice,  Dis-  200,  and  see  Mavor  9.  Croooie,  I 

tress^  XVII.    Co.  Bankrupt  Laws,  Bing.  260.    8  Moor^  171. 
177.  M^ parte  Plummer,  1  Atk.  103. 
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2hi  aod  SSnd  of  Januaryi  for  530/.,  and  out  of  that  sum 
vhen  received  paid  the  landlord  140/.  for  one  year's  rent  in 
arrear,  but  the  landlord  had  not  distrained :  the  Court  of 
King's  Bench  held,  in  an  action  for  money  had  and  received, 
brought  by  the  assignees  of  the  bankrupt  tenant  against  the 
sheriff  to  recover  the  whole  amount  of  the  sum  levied,  that 
the  property  in  the  goods  being  changed  by  the  act  of  bank- 
raptcf  and  commission,  and  transferred  to  the  assignees,  it 
lay  upon  the  sheriff  to  prove  that  he  had  paid  over  the 
money  to  the  landlord  and  execution  creditor  before  he 
had  notice  of  the  commission  issued;  and  not  giving  such 
proo(  that  he  was  liable  for  the  amount  to  the  assignees, 
and  that  he  was  not  entitled  to  deduct  the  140/.  paid  over 
to  the  landlord  as  for  the  year's  rent  in  arrear  under  the  statute 
SAmuc.  14.(/) 

After  the  goods  are  replevied,  there  is  no  lien  on  them ; 
bit  the  landlord's  remedy  is  on  his  replevin  bond;  and, 
therefore,  where  a  landlord  having  distrained  for  rent, 
the  tenant  replevied  the  goods,  and  whilst  the  cause  in  re- 
plevin was  pending,  the  tenant  and  the  sureties  in  the  replevin 
bood  became  bankrupt,  it  was  held,  both  at  law  and  in  equity, 
that  the  assignees  of  the  tenant  having  possessed  themselves 
of  the  goods  replevied,  and  sold  them,  the  landlord  had  no 
lien  on  the  goods,  {u) 

Though  in  general  a  landlord  cannot  distrain  till  the  rent 
become  due,  yet  if  the  agreement  be  otherwise,  there  is  no 
objection  to  it  in  point  of  law.  And  it  was  decided,  that 
where  a  trader,  after  committing  an  act  of  bankruptcy,  took  a 
shop,  and  agreed  to  pay  half  a  year's  rent  in  advance;  by  the 
custom  of  the  country  half  a  year's  rent  became  due  on  the 
day  on  which  the  tenant  entered :  a  commission  having  issued 
against  the  tenant,  the  landlord  was  held  to  be  entitled,  after 

(0  Lee  V.  Lopes,  15  East,  230,      Bing.  536. 
et  tide  Taylor   and  another,  as-         (u)  Bradyll  o.  Ball,  1  Bro.  Ch. 
signees  of  Meller  v,  Lainger,  6      Rep.  427. 
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the  assignment,  and  before  the  year  expired,  to  distrab  the 
goods  on  the  premises  for  half  a  year's  rent ;  or  supposing 
he  should  buy  the  tenant's  goods  at  the  sale  under  the  con- 
mission,  to  retain  the  amount  of  the  half  year's  rent  firom 
the  purchase  money.  {%) 

Where  a  tenant,  who  became  bankrupt,  owed  the  hnd- 
lord  twelve  year's  rent,  and  the  landlord  proved  his  debt 
under  the  commission,  and  permitted  the  assignees  to  sell 
the  goods  to  a  third  person^  who  took  possession  af  the 
goods,  and  lived  upon  the  same  premises  with  the  bank- 
rupt; the  landlord,  three  years  after  proving  his  debt, 
distrained  upon  the  goods  as  being  still  on  the  premises. 
Lord  Hardwicie,  after  great  consideration,  declared,  that 
the  vendee  of  the  goods  under  the  assignees  was  entitled 
to  them  and  restrained  the  landlord's  proceedings,  ani 
confined  him  to  his  remedy  under  the  commission,  (a) 

3.  By  taking  ^*  I^  seems  that  the  landlord's  right  to  distrain  will  not  be 
a  bond,  &c.  waived  or  prejudiced  by  his  accepting  a  note  as  a  security  (br 
his  rent ;  for  where  the  tenant  gave  a  promissory  note  for 
rent  arrear,  and  took  a  receipt  for  it,  and  upon  the  landloid's 
afterwards  distraining  brought  trespass,  it  was  ruled  bj 
Abdefff  J.,  that  the  landlord  might  still  distrain,  and  that  die 
note  did  not  alter  the  debt  until  it  were  paid.  (6)  And  sj  it 
is  said,  that  if  the  landlord  accept  a  bond  for  the  rent,  this 
does  not  extinguish  it,  because  the  rent  is  of  a  higher 
nature;  (c)  nor  an  agreement  to  take  interest  on  thf  ar- 
rears, {d) 

In  an  action  on  the  bond  for  the  rent,  the  tenant  caniiot 
plead  that  the  rent  reserved  by  the  lease  is  less  in  anount 

{£)  Bnckley  o.  Taylor,  2  T.  R.  182.    Ewer  o.  difton,  tUd. 

600.    And  see  Harrison  o.  Barry,  (c)  Boll.  N.  P.  ftb,  $fip, 

7  Price,  693.  (d)  Skerry  v.  Preston,  2  Chitu 

(a)  Ex  parU  Grove,  1  Atk.  103.  2«5. 

{b)  Harris  o.  Shipway,  Bull.  N.  P. 
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than  the  rent  mentioned  in  the  condition  to  the  bond,  and 
has  been  paid,  (e) 

When  the  landlord  intends  to  distrain,  he  must  enter  upon  Diitre«  muit 
the  lands  in  the  day-time,  that  is,  between  the  sun-rising  and  the  day-time; 
8i]o*«et;   for  a  distress  for  rent  cannot  be  made  in  the 
night.  {/)    In  order  to  entitle  the  landlord  to  distrain,  no 
demand  of  the  rent  is  necessary,  unless  the  lease  expressly 
provide   for    such   demand ;   but  for  payment  of  penalty 
by  way  of  nomine  pcsna,  or  on  re-entry  for  forfeiture  for 
non-payment  of  rent,  a  demand  is  required  any  time  after 
the  rent  becomes  due.  (g)     Into  any  house  or  building 
the  landlord  may  enter  through  the  doors  or  windows :  (h)  ^q^  j^„ 
but  if  these  are  fastened,  he  cannot  lawfully  break  them  ^annot  b« 
open,  (f )  for  inclosures  or  fences  cannot  be  broken  to  take  a 
distress.  (A)    And  where  a  padlock  had  been  put  upon  a 
barn  door.  Lord  Hardwicke  held,  that  the  landlord  could 
not  break  it,  in  order  to  seize  the  corn  in  the  bam.  (/)    But 
if  the  outer  door  is  open,  the  inner  door  may  be  broken,  (m) 


If  after  a  distress  has  been  taken,  the  man  in  possession 
quits  possession,  the  landlord  cannot,  after  the  lapse  of  several 
days,  re-enter  by  violence,  whether  the  original  entry  was 
legal  or  not.  (n) 

In  one  case,  where  a  landlord  occupied  an  apartment  over 
a  mUl  demised  to  his  tenant,  from  which  it  was  separated  by 
a  floor  only,  without  any  ceiling,  and  in  order  to  distrain  took 


ifi)  LainBon  v.  Trsmere,  1  Ad.  & 
£11.  792.  3  Nev.  &  M.  603,  ef  otde 
Ingleby  v.  Moosly,  3  Moore  & 
Scott,  488. 

(/)  Co.  Lit.  142.  a.  Dr.  &  Stud. 
Dial  2,  c.  9.  MiiToar,  c.  2,  s.  26. 
Aldeabnrgh  o.  Peaple,  6  C.  &  P. 
^'^^fet  vide  supra. 

isi)  HoweU  o.  Samback,  Hob. 
133.  Doe  dem.  Foster  o.  Wandlaas, 
7  T.  R.  117.    And  see  Grobham  v. 


Tbomborough,  Hob.  83. 

(A)  1  RoLAbr.  671.1.  7. 

(s)  Browning  v.  Dann,  Ca.  temp. 
Hard.  168. 

(k)  Co.  lit.  161.  a. 

(0  9  Vin.  127.  pi.  6. 

(m)  Comb.  17.  Browning  v. 
Dunn,Bull.  N.  P.  81.  Gilb.  Diet. 
56. 

(s)  Russell  V.  Rider  and  another, 
6  C.  &  P.  416. 
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up  the  floor,  and  enleied  tfaioogh  the  aperture,  the  Court  of 
Common  Pleas  held,  that  the  temmt  could  nol  mamtuD 
trespass,  because  even  if  he  made  out  the  landlord's  floor  to 
be  his  ceiling,  he  was  stQl  only  tenant  in  comnMMi.  ^  What 
is  decided  in  this  case,**  said  Mansfield^  C.  J.,  '' wiD  not  do 
much  harm  or  good  as  a  precedent,  for  probably  the  cucmih 
stance  never  happened  before,  or  will  ever  happen  again."  (o) 

UnkMinthe  But  by  the  statute,  11  Greo.  IL  c  19,  s.  7,  (the  first  section 
dalent  le-  of  which  authorises  the  landlord,  in  case  of  a  fraudulent 
i?Geo.  n.  removal,  to  pursue  the  goods  within  thirty  days  after  such 
c  19.  conveyance,)  it  is  enacted,  that  where  any  goods  or  chattels, 

fraudulently  or  clandestinely  conveyed  or  carried  away  by  soy 
tenant  or  lessee,  or  his  servant,  agent,  or  other  person  aiding 
or  assisting  him,  shallbe  put,  placed,  or  kept,  in  any  house,  barn, 
stable,  out-house,  yard,  dose,  or  place,  locked  up,  fiistened, 
or  otherwise  secured,  it  shall  be  lawful  for  the  landlord,  bis 
steward,  or  other  person  empowered  by  him  for  that  purpose,  to 
take  and  seize,  as  a  distress  for  rent,  such  goods  and  chattels, 
(first  calling  to  his  assistance  the  constable,  headborougfa» 
borsholder,  or  other  peace  officer  of  the  hundred,  district,  or 
place  where  the  same  shall  be  suspected  to  be  concealed) ; 
and,  in  case  of  a  dwelling-house,  (oath  being  first  made 
before  a  justice  of  the  peace  of  a  reasonable  ground  to 
suspect  that  such  goods  or  chattels  are  therein,)  in  the  day- 
time to  break  open  and  enter  into  such  house,  bam,  stable, 
out-house,  yard,  close,  and  place ;  and  to  take  and  seise  such 
goods  and  chattek  for  the  arrears  of  rent,  as^he  nught  have 
done,  if  they  had  been  in  an  open  place. 

In  reference  to  this  section  of  the  statute,  it  appears  that 
the  law  is  satisfied  with  calling  in  a  special  constable  appointed 
for  the  occasion,  although  not  a  regular  peace  oflScer.  (/>) 
But  a  plea,  justifying  a  breaking  open  a  lock,  in  order  to 


(o)  Gould  V.  Bradstock,  4  Taunt.         (p)  Cartwright  v.  Smith,  2  Moo 
562.  &  Rob.  N.  P.  284. 
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distrain  the  cattle,  must  aver  that  a  constable  was  present 
when  the  lock  was  broken,  (r) 

The  landlord,  or  his  bailiff,  having  entered  and  seixed  upon  The  goods 
some  goodsj  in  the  name  of  all,  this  will  be  a  good  seizure  of  ^^^  ' 
alL  {s)  And  where  a  landlord,  to  whom  rent  was  in  arrear, 
on  hearing  his  tenant  and  a  stranger  dispute  about  the 
property  of  an  article  on  the  premises,  declared,  **  the  article 
shall  not  be  moved  till  my  rent  is  paid,"  it  was  held  that  the 
distress  was  wdl  oonmienced  by  these  words,  {t) 

The  next  question  is,  how  he  is  to  treat  the  property  so  and  im- 
taken!  In  the  first  place,  the  distress  must  be  impounded  in  ^^ 
a  lawful  pound,  (u )  A  pound  is  either  a  pound  covert,  or 
close,  or  a  pound  avert,  or  open.  Cattle  may  properly  be 
pot  into  a  pound  overt :  but  furniture  and  goods,  which  are 
liable  to  be  damaged  by  the  weather,  or  stolen  by  reason  of 
their  exposure,  ought  to  be  placed  in  a  pound  close,  other- 
wise the  impounder  must  answer  for  the  loss.  («)  By  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  4,  the  pound,  whether 
close  or  overt,  must  be  within  the  county  where  such  distress 
is  taken :  but  it  has  been  holden  that  where  lands,  lying  in 
two  adjoining  counties,  are  held  under  one  demise  at  one 
entire  rent,  and  the  landlord  distrains  cattle  in  both  counties 
for  rent  arrear,  he  not  only  may,  but  ought  to  drive  them 
aU  into  one  county ;  though  it  is  otherwise  where  the  two 
counties  do  not  join,  (to)  And  by  the  statute  1  and  2  Philip  withio  the 
and  Mary,  c.  18,  no  distress  of  cattle  shall  be  carried  out  of  ^""^^ 
the  hundred,  unless  to  a  pound  in  the  same  county,  not 
above  three  miles'  distance,  on  pain  of  a  penalty  of  51.  and 
treble  damages.  Subject  to  these  statutes  the  pound  may  be 
either  public  or  private,  [x)  upon  the  lessor's  or  lessee's 

(r)  Bich  9.  WooUey  and  another,  (o)  Ibid, 

7  Bing.  651.  (w)    Walter  v.  RumbaU,  Lord 

(«)  Dod  V.  Monger,  6  Mod.  Rep.  Raym.  54.    S.  C.  Salk.  247.    4 

315.  Mod.  390.    12  Mod.  76. 

(0  Wood  V.  Nunn,  5  Bing.  10.  (a?)  Co.  lit,  47.  &. 

(«)  Co.  Lit,  47.  h. 
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lands,  (y)  or  in  any  place  where  the  tenant  will  not  be  guiltj 
of  a  trespass  by  entering  to  inspect  and  feed  his  cattle,  (s) 
For  if  the  cattle  be  put  into  a  pound  overt,  it  is  for  their 
owner,  who  has  access  to  them,  to  nourish  and  feed  them  at 
his  own  cost ;  (a)  but  if  they  be  inclosed  in  a  pound  dose, 
then,  inasmuch  as  their  owner  has  not  access  to  them,  the 
law  casts  the  obligation  to  feed  them  upon  the  impounder, 
which  he  is  bound  to  do  at  his  peril.  (6) 

M^ioon  81  Immediately  that  the  distress  is   taken,  the  landlord  is 

bound  to  impound  it ;  (c)  and  he  will  not  be  allowed  to  put 
different  parts  of  a  distress  into  different  pounds ;  but  must 
impound  the  whole  in  one  place,  upon  pain  of  5/.  and  treble 
damages,  (d)  And  the  usual  course  is  now  to  impound  the 
distress  for  rent  arrear,  upon  the  premises  where  it  is  taken, 
pursuant  to  a  power  given  to  the  landlord  by  the  statute  1 1 
Geo.  II.  c.  19,  to  turn  any  part  of  the  premises  upon  which 
a  distress  is  taken  into  a  pound,  pro  hde  vtce^  for  the  securing 
and  com  whan  of  such  distress ;  and  it  seems  that  for  such  purpose,  he 
ctS^  &cf  ^^y^  ^^  distraining  goods  in  a  cottage,  lock  up  the  cottage 

until  sale,  {e)  And  the  same  statute,  ss.  8,  9,  having  made 
the  growing  crops  distrainable,  authorises  the  landlord  to 
cut,  gather,  and  lay  up  the  same  when  ripe,  in  bams  or  other 
places  on  the  premises  if  any ;  and  if  not,  in  other  bams  or 
proper  place  as  near  as  may  be  to  the  premises,  notice 
thereof  being  given  to,  or  left  at  the  last  place  of  abode  of 
the  tenant,  within  one  week  after  the  lodging  of  the  distress. 

Diitren  may         When  the  Uindlord  or  his  bailiff  has  entered  upon  the 
bj  toJdw.***^     premises  to  distrain,  it  is  still  competent  to  the  tenant  to 

prevent  such  distress  by  tendering  the  arrears  of  rent ;  and 
if  after  such  tender  a  distress  is  taken,  it   is  a  wrongful 

(y)  Co.  lit.  47.  h,  (d)  Stat.  1  fc  2  Fh.  &  M.  c  12. 

W  Dr.  &  Stud.  Dial.  2,  c.  9.  W  Cox  ©.  Piednter,  7  C.  &  P.  767. 

{a)  Ibid.    Co.  lit.  47.  ^.  But  seeWasbborno.  Black,  II  East, 

(6)  Ihid,  Gilb.  Diet.  64.  405,  note  a. 
(c)  Dod  o.  Monger,  sup. 
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seizure.  (/)  And  e^en  after  the  lord  has  distrained,  and  be- 
fore he  has  impounded  the  goods,  the  tenant  may  claim  their 
return  by  a  tender  of  the  arrears  and  the  expenses  of  the  db« 
tress;  and  if  the  landlord  refuse  to  deliver  themi  it  is  a 
wrongful  detainer,  (g)    But  if  the  goods  be  once  impounded, 
the  tender  comes  too  late ;  for  they  are  then  in  the  custody 
of  the  law.  (A)    And  so  where  standing  com  is  distrained, 
the  tenant  may  tender  the  rent  at  any  time  before  the  com 
is  ripe ;  and  if  the  landlord  afterwards  take  it,  he  will  be  a 
trespasser :  (t)  for  corn,  grass,  and  such  things  as  are  made 
liable  to  distress  by  the  statute  1 1  Geo.  II.  c.  19,  are  an 
exception  to  the  rule  laid  down  generally  as  to  goods,  and  by 
section  9,  if  the  lessee,  his  executors  or  administrators,  shall 
tender  to  the  landlord,  or  his  steward,  or  receiver  of  rents, 
the  whole  of  the  arrears  of  rent  and  incidental  expenses 
after  such  distress  shall  have  been  taken,  and  at  any  time 
before  it  shall  be  ripe,  and  cut,  cured,  or  gathered,  the  dis- 
tress shall  be  thereupon  delivered  up  to  the  lessee  or  his 
personal  representatives. 

The  tender  should  be  made  to  the  landlord  or  to  an  agent 
authorized  to  receive  the  rent,  {i) 

In  a  recent  case,  a  tender  to  the  distrainer's  wife,  who  had 
been  in  the  usual  habit  of  acting  as  his  agent  in  such  matters, 
was,  in  hb  absence,  held  sufficient.  (/)  It  had,  in  a  former 
case,  been  decided,  that  the  tender  need  not  be  made  to 
the  broker  who  distrains,  and  that  a  tender  to  the  landlord 
made  a  subsequent  distress  unlawful  {m) 

if)  2  Inst  107.   Six  Carpenters'  v.  Shore,  1  Gampb.  288. 

case,  8  Rep.  290.  (0  Oweno.  Legh,  3  B.  &  A.  470. 

($r)  IbidL    Vertoe  o.  Beasley,  I  (ib)  Pilkington's  case,  «9».  Winke- 

Mood.  h  Rob.  21.  fielde  o.   Bell,  1  Rol.   Rep.    258. 

(i)  Nevill  o.  Seagrave,  Cro.  Eliz.  And  seeMuffat  o.  Parsons,  1  Marsh. 

332.     Pilkington's  case,   5   Rep.  Rep.  56.    S.  C.  6  Taunt.  307. 

76.     Six    Carpenters'  case,    sup.  (Q  Brown  v.  Powell,  4  Bing.  230. 

Crairley  v.  Kingswell,  Hob.  207.  12  Moore,  454. 

Allen  V.  Bayley,  Lutw.  1596.  Firth  (m)  Smith  v.  Goodwin,  1  Nev.  & 

p.  Purvis,  5  T.  R.  432.    Anscomb  M.  371.    4  B.  &  Ad.  413. 
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DifltresB  can-         When  the  distress  is  taken^  it  cannot  be  used  ;  ihereforei 

cattle  shall  not  be  worked:  {n)  and«  according  to  some 
authorities,  cows  distrained  shall  not  be  milked,  e^en  though 
it  be  for  their  benefit ;  (o)  but  this  doctrine  is  reasonably 
doubted  by  others,  (p)  and  at  best  seems  only  to  apply 
where  they  are  put  into  a  pound  overt,  to  which  the  owner 
has  access,  so  that  he  may  milk  them  himself,  (q)  It  is 
said,  that  if  the  landlord  distrain  raw  cloth,  he  may  cause  it 
to  be  fulled ;  (r)  but  that  hides  when  distrained  cannot  be 
tanned ;  because  the  tanning  will  prevent  the  tenant  bam 
recognizing  his  property,  {s) 

A  landlord  was  informed  that  things  of  great  value  were 
deposited  in  a  trunk  which  he  had  distrained ;  he  thereupon 
corded  it  for  a  greater  security :  it  was  adjudged  that  he  had 
been  guilty  of  a  trespass,  (i)  It  is  difficult  to  conceive  upon 
what  principle  this  decision  proceeded;  but  in  all  cases, 
where  an  ityury  happens  to  the  distress  in  consequence  of 
any  act  of  the  landlord,  however  well  intended,  he  must 
answer  for  it  to  the  tenant ;  as  where  a  horse  had  several 
times  escaped  firom  a  pound,  and  the  landlord  for  greater 
security  tied  him  to  a  stake  in  the  pound,  and  the  horse 
strangled  himself  with  the  rope,  (ti) 

The  law  insisted  upon  the  landlord's  keeping  the  distress 
thus  sacred,  upon  the  principle  that  it  was  a  mere  pledge  in 
his  hands  for  securing  the  payment  of  his  rent.  The  sane 
principle,  therefore,  forbad  him  to  sell  or  dispose  of  it  in 


but  DOW  it        order  to  reimburse  hhnself.  («)  But  the  statute,  2  WilKan 

may  be  lold 

(s)  Chamberlayn's  case,  1  Leon.  (r)  Duncomb  o.  Baeve  ft  Grco, 

220.  Gro.  Elis.  783. 

(o)  Bagsbawe  o.  Gilliard,  1  RolL  (t)  IM. 

Abr.  673. 1. 32.  S.  C.  (Bagsbawe  o.  (0  Anon.  oor.  Rolle^  C.  J.,  cited 

GawinO  Noy«  119.  by  Twisden,  J.,  in  Welsh  v.  BeD,  1 

(l>)  Bagsbawe  v  Goward,  Gro.  Ventr.  37- 

Jac.  148.  («)  1  RoL  Abr.  673.  L  96. 

(9)  Gbamberlayn*8  case^  1  Leon.  (o)  Pledallo.  Knapp,  1  Anden.65. 
B20» 
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and  Mary,  sess.  1,  c.  5|  8,  2,  has  now  made  the  proceeding 
by  distress  a  speedy  remedy  for  the  non-payment  of  rent ; 
for  by  that  statute  it  is  enacted,  that  where  any  goods  shall 
be  distrained  for  rent  reserved  and  due  upon  any  demise, 
lease,  or  contract  whatsoever,  and  the  tenant  or  owner  of 
the  goods  distrained  shall  not^  within  five  days  next  after 
iuch  distress  taken  and  notice  thereof,  (with  the  cause  of 
such  taking,)  left  at  the  chief  mansion-house,  or  other  most 
notorious  place  on  the  premises,  replevy  the  same ;  in  such 
case  the  person  distraining  shall,  with  the  sheriff  or  under- 
sheriff  of  the  county,  or  with  the  constable  of  the  hundred^ 
parish,  or  place,  where  such  distress  shall  be  taken,  cause 
the  goods   so  distrained  to  be  appraised  by  two  sworn 
appraisers,  (whom  such  sheriff,  under-sheriff,  or  constable 
shall  swear  to  appraise  the   same   truly  according  to  the 
best  of  their  understandings,)  and  after  such  appraisement 
may  sell  the  same  for  the  best  price  that  can  be  gotten  for 
them,  for  satisfaction  of  the  rent  and  charges  of  the  distress, 
appraisement,  and  sale ;  leaving  the  overplus ,  if  any,  with  the 
sheriff,  under-sheriff,  or  constable,  for  the  owner's  use« 

In  an  action  for  not  leaving  the  overplus  in  the  sherifi's 
hands,  the  plaintiff  may  question  the  reasonableness  of  the 
charges,  (w) 

And,  it  seems,  that  where  beasts  of  the  plough  are  taken/ 
(as  they  lawfully  may  be,  if  it  do  not  appear  that  there  is  a 
sufficient  distress  without  themi)  (y)  the  landlord  may  begin 
by  seffing  these  before  he  has  ascertained,  by  the  sale  of  the 
other  things,  whether  there  is  enough  to  satisfy  the  rent 
without  them*  (») 

Upon  the  words  of  this  statute,  it  has  been  decided,  that 
the  notice  may  be  served  personally,  as  well  as  left  at  the  *^^  Aotic», 

(xS  Lyon  9.  Tomkies,  and  others,         (y)  Si^a, 
»  Meet.  &  W.  603.    I  Tyr.  &  Gn         (*)  Jenner  o.  Yolland,  6  Price,  &. 
®^^-  2  Chitt  167. 
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mansion^bouse,  &c.,  (a)  and  that  it  is  not  necessary  to  specif; 
therein  the  time  at  which  the  rent  became  due.  (6)  This 
notice  should,  if  served  personally ,  be  given  to  the  tenant; 
because  thoughi  where  the  landlord  takes  the  goods  of  a 
stranger,  it  would  be  an  answer  to  any  action  by  the  stranger, 
that  a  regular  notice  had  been  given  before  the  sale;  yet  if 
the  tenant  replevy,  no  notice  having  been  given  to  him,  the 
notice  given  to  the  owner  would  not  avail  the  landlord  against 
the  tenant,  (c) 

The  notice  having  been  given,  and  the  five  days  having 
expired!  ^^     expired,  the  landlord  may  proceed  to  the  appraisement  and 

sale,  except  in  the  case  of  growing  crops,  whidi  are  not 
appraisable  until  after  they  are  ripe  and  severed,  (d)  The 
five  days  mentioned  in  the  statute,  are  exclusive  of  the  da; 
of  seizure,  and  inclusive  of  the  day  of  sale ;  so  that  where  a 
distress  was  made,  and  notice  given  on  the  ISth  of  Bfay,  the 
Court  held  that,  on  the  evening  of  the  17th,  the  five  days  had 
expired,  and  that  a  removal  and  sale  was  then  regular;  (e) 
but  the  full  five  days  must  have  expired,  therefore,  when 
goods  had  been  taken  on  the  1st  of  March,  at  two  o'clock,  a 
sale  before  that  hour  on  the  fifth  day,  was  irregular.  (/)  It 
is  not,  however,  imperative  upon  the  landlord  to  sell  imme 
diately  upon  the  expiration  of  the  five  days ;  such  time  as  a 
jury  may  think  reasonable  will  be  allowed  him  for  the 
purpose  of  appraising  and  selling,  (g)  During  such  rear 
sonable  time,  the  goods  distrained  are  in  cusiodid  legis,  and 
are  protected  firom  seizure  under  an  execution.  (A)  The 
mere  fact  of  the  landlord's  not  selling  within  the  five  days,  in 
consequence  of  an  arrangement  between  him  and  his  tenant, 

(a)  Waltsr  v.  RumbaU,  I  Salk.  (e)  WaUace  v.  King.  1  H.  BL 13. 
247.  S.  C.  Ld.  Raym.  53.  4  Mod.  (/)  Per  Tindal,  C.  J.,  Haipcr  v. 
385,  390.     12  Mod.  76.  TasweU,  6  C.  &  P.  166. 

(b)  MoBB  V.  Gallimore,  Doiigl.279.  (^)  Pitt  e.  Shew,  4  B.  &  A.  206. 

(c)  Walter  v.  Rumball,  mb,  mgf,  (A)   Bac.  Abr.  Execution.  C  4. 

(d)  Stat  11  Geo.  II.  c.  19,  a.  8.      Harriaon  o.  Barry»  7  Price,  690. 
Owen  9.  Legh,  3  B.  &  A.  470,  et     Gilb.  Diet.  44. 

vide  supra. 
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is  not  sufficient  proof  of  collusion.  {%)  And  it  has  been  held 
that  the  request  of  the  tenant  will  justify  the  landlord  in 
detaining  the  goods  of  a  lodger  upon  the  premises,  beyond 
the  proper  time  of  selling,  if  the  landlord  did  not  know 
which  were  the  goods  of  the  lodger,  and  which  those  of  the 
tenant  {k) 

The  two  appraisers  (who  must  be  persons  having  no  intC"  Appraiien 
rest,  and  should  not  be  the  broker  or  party  distraining,)  (/)  twom. 
should  then  be  sworn  by  the  sheriff  or  under-sheriff  of  the 
county,  or  constable  of  the  parish  where  it  is  taken  (m)  be* 
fore  the  appraisement  is  made :  (n)  and  the  constable  should  be  By  whom. 
present  when  the  appraisement  is  made,  and  the  appraisers 
must  not  be  sworn  by  the  constable  of  an  adjoining  parish, 
although  the  proper  constable  cannot  be  found,  (o)     Goods, 
therefore,  distrained  in  the  parish  of  A.  cannot  be  appraised  by 
appraisers  sworn  before  the  constable  of  the  parish  of  B.  {p) 
It  seems  to  be  unnecessary  that  the  sheriff  or  constable  should 
be  present  at  the  sale ;  but  the  appraisers  being  regularly 
sworn,  may,  with  the  distrainor,  proceed  to  sell,  {q) 

By  statute  57  Geo.  III.  c.  93,  entituled  '*  an  act  to  regulate  Cmu  of  dis* 
the  costs  of  distresses  levied  for  payment  of  small  rents,*'  it  is  ^^^  '"* 
enactedy  that  no  person  whatsoever  making  any  distress  for  rent, 
where  the  sum  demanded  and  due  shall  not  exceed  the  sum  of 
twenty  pounds  for  and  in  respect  of  such  rent,  nor  any  person 
whatsoever  employed  in  any  manner  in  making  such  distress, 
or  doing  any  act  whatsoever  in  the  course  of  such  distress,  or 
for  carrying  the  same  into  effect,  shall  have,  take,  or  receive 
out  of  the  produce  of  the  goods  or  chattels  distrained  upon 
and  sold,  or  from  the  tenant,  landlord,  or  from  any  other 

(t)  Bac.  Abr.  Execon.  C.  4.  Har-  (m)  Avenell  v.  Croksr,  1  Moo. 

riaon  V.  Barry,  7  Price,  690.  &  Malk.  1 72. 

{h)  Fisher  v.  Algar,  2  C.  &  P.  (n)   Kenney  v.  May,  1  Moo.  & 

374.  Rob.  56. 

(0   Andrews  o.  Russell,  Bull.  (o)  JMi. 

X.  P.  81,  7  edit.    Lyon  ©.  Weldon,  {p)  Vide  Wallace,  v.  King,  «ipra. 

9  Moore,  629-    2  Ring.  334.  West-  (g)  4  Mod.  391.  Ck>m.  Dig. 

wood  0.  Cowne,  1  Sir.  172.  Ire««,  (D  8.). 
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person  whatsoeTer^  any  other  or  more  costs  and  charges  for 
and  in  respect  of  such  distress,  or  any  matter  or  thing  done 
therein  than  as  follows ;  leyying  distress,  Ss. ;  man  in  posses- 
sion, per  day,  2s.  Gd. ;  appraisement,  whether  by  one  broker 
or  more,  Qd.  in  the  pound  on  the  value  of  the  goods ;  stamp 
the  lawful  amount  thereof;  all  expense  of  advertisements  (if 
any  such)  lO^. :  catalogues,  sale  and  commission,  and  deliverj 
of  goods,  \s*  in  the  pound  on  the  net  produce  of  the  sale: 
and  no  person  whatsoever  shall  make  any  charge  whatsoever 
for  any  act,  matter,  or  thing  as  above,  unless  such  act  shall 
have  been  really  done.    The  second  section  provides,  that  the 
party  aggrieved  may  apply  to  a  justice  of  the  peace,  who 
may  adjudge  treble  the  amount  of  money  unlawfully  taken, 
to  be  paid  by  the  offender  to  the  party  aggrieved,  with  fuD 
costs  leviable  by  distress,  and  if  no  sufficient  distress,  to  be 
punishable  by  imprisonment  until  the  order  is  satisfied.    By 
the  next  section  it  is  provided,  that  if  the  complaint  is  un- 
founded, the  justice  may  give  costs  to  the  party  complained 
against,  not  exceeding  20^.  Provided,  that  the  landlord  shall 
only  be  liable  under  the  act  in  cases  in  which  he  shall  have  per- 
sonally levied  the  distress.     And  parties  shall  not  be  barred 
of  any  legal  remedies  they  might  have  had  before  the  passing 
of  the  act,  except  so  far  as  any  complaint  shall  have  been 
determined  by  the  order  and  judgment  of  the  juatioe  before 
whom  it  shall  have  been  brought,  (u) 

By  the  same  statute  in  all  cases,  whether  the  sum  dis- 
trained for  shall  or  shall  not  exceed  20/.,  the  person  levying 
the  distress  is  required  to  give  a  copy  of  all  his  charge 
and  costs,  signed  by  him  to  the  person  on  whose  goods  the 
distress  shall  be  levied ;  (0)  but  if  the  landlord  does  not  p«^ 
sonally  interfere  he  will  not  be  liable  for  the  omission  of  the 
broker  to  give  the  copy,  (ir) 

In  a  case  within  this  statute,  it  has  been  decided,  that  after 
a  distress  made  by  a  broker,  the  rent  and  charges  may  be 

(ti)  Sect.  4.  (tp)  Hart  v.  Leach,  1    Meet,  k 

(©)  Sect  6.  W.  660,  and  X  Tjx.  &  Gr.  1010. 


CHAP.  I.]     IjandlorcTs  Remedies  against  Tenant.  843 

tendered  to  the  landlord^  and  that  a  subsequent  detainer  is 
wrongful,  (x) 

If  the  distress  exceeds  SOL  it  is  not  within  the  statute,  ex* 
ceptas  provided  in  section  6,  nor  will  the  restriction  as  to  costs 
in  1  &  S  Philip  &  Mary,  c.  12,  apply  to  cases  of  levying  a 
distress  and  impounding  on  the  premises,  as  authorized  by  the 
11  Geo.  11.  c.  19.  (y) 

The  expression  used  in  the  statute  of  the  57  Geo.  III. 
''  whether  by  one  broker  or  more,'*  has  led  to  the  question, 
whether,  if  the  rent  distrained  for  is  under  SOL,  one  appraiser 
will  not  be  sufficient,  Lyndhurst,  C.  B.,  expressed  an  opinion 
in  the  affirmative;  («)  but  a  doubt  appears  thrown  on  the 
point  by  a  subsequent  case  before  Tindal,  C.  J.  (a) 

By  the  common  law,  if  there  was  sufficient  property  upon  when  a  second 
the  premises,  and  the  landlord  neglected  to  take  sufficient  ^*[^^*^ 
distress,  he  could  not  again  resort  to  the  tenant's  property 
to  make  up  any  deficiency  in  the  first  distress.  (6)  But  by 
the  statute^  17  Car.  II.  c.  7,  s.  4,  (c)it  is  enacted,  that  where 
the  value  of  the  cattle  distrained  shall  not  be  found  to  be  of 
the  full  value  of  the  arrears  distrained  for,  the  party  to  whom 
such  arrears  are  due,  his  executors  or  administrators,  may 
distrain  again  for  the  arrears. 

And  where  rent  is  due  at  several  days,  the  taking  of  a 
distress  on  one  day  for  the  one  rent  will  be  no  bar  to  the 
taking  of  another  on  another  day ;  (d)  nor  does  it  matter 
whether  the  first  distress  be  taken  for  the  rent  which  last 
became  due.  (e)    Where  cattle   taken  and  impounded  as  a 

(x)  Smith  V.  Goodwin,  4  B.  &  Ad.  other,  Utid,  484. 
413.     I    Nev.  &  M.  374,  et  vide         (b)  Anon.  Moore,  7.   Anon.  Cro. 

Moffatt  9.  Parsons,  6  Taunt.  307.  £liz.  13.    Wallis  v,  SaviU,  Lutw. 

(y)  Child  9.  Cbamberlain,  3  Nev.  1636. 
&  M.  520.     6  C.  &  P.  213.  (c)  Extended  to  counties  palatine, 

(r)  Fletcher  v.  Saunders  and  an-  19  Car.  II.  c.  5. 
other,  6  C.  &  P.  747.  («0  Anon.  Moore,  7. 

(a)  Bishop  v,  Bryant  and  an-         {e)  Pamerv.  Stabick,  1  Sid.44. 
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Landlord  lia- 
ble for  exces- 
■ive  or  irregu- 
lar distress. 


distress  die^  without  any  fault  or  neglect  in  the  distrainor, 
he  may  lawfully  take  another  distress ;  (/)  bat  while,  fiir 
his  own  remuneration,  the  landlord  should  be  careful  to  take 
sufficient  distress,  he  must  take  care  that  his  distress  is  not 
excessive  :  which,  as  well  as  any  irregularity  in  his  distnamiig, 
will  subject  him  to  the  action  of  his  tenant,  as  will  be  shewn 
when  treating  of  the  remedies  of  the  tenant  against  the  lord. 


The  landlord's 
remedy  when 
the  tenant's 
goods  are  frau- 
dulently re- 
moved. 
11  Geo.  II. 
c.  19. 


In  order  to  prevent  the  landlord's  being  deprived  of  his 
distress    by    a  clandestine  and  fraudulent  removal  of  the 
tenant's  goods  from  the   premises  demised,  it  is  enacted,  by 
the  statute   11   Geo.  II.  c.  19,  that  *Mn  case  any  tenant  or 
lessee  for  life  or  lives,  term  of  years,  at  will,  sufferance,  oc 
otherwise,   of  any  messuages,  lands,   tenements,  or  heredi- 
taments, upon  the  demise  or  holding  whereof  any  rent  is  re- 
served, shall  fraudulently  or  clandestinely  convey  away  or 
carry  off*,  or  from  such  premises,  his  goods  or  chattels,  to 
prevent   the  landlord  distraining  the  same  for  arrears  of 
rent  so  reserved,  it  shall  be  lawful  for  every  landlord,  or  any 
person  by  him  for  that  purpose  lawfully  empowered,  withia 
the  space  of  thirty  days  next  ensuing  such  conveying  away 
or  carrying  off  such  goods  and  chattels,  to  take  and  seise 
such  goods  and  chattels  wherever  the  same  shall  be  found 
as  a  distress  for  the  said  arrears  of  rent ;  and  the  same  to 
sell,  or  otherwise  dispose  of,  in  such  manner  as  if  the  said 
goods  and  chattels    had  actually  been  distrained  by  such 
landlord,  in  and  upon  such  premises  for  such  arrears  of 
rent." 

In  reference  to  this  clause  of  the  statute,  it  seems  that  a 
removal  of  cattle  from  the  land,  and  placing  them  where  not 
likely  to  be  found,  although  in  an  open  field,  is  a  fraudulent 
removal  within  the  statute,  [g) 


The  statute  then  provides,  "  that  no  landlord  or  other 


C/)  Anon.  Dyer,  280.  h.  pi.  U. 
Vasper  o.  Eddowes,  Ld.  Raym.  720. 
S.  C.  Salk.  248.     Holt,  256.     11 


Mod.  21.    12  Mod.  658. 

{g)  Stanley  o.  Wharton, 
301. 
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person  entitled  to  such  arrears  of  rent,  shall  take  or  seize 
any  such  goods  or  chattels  as  a  distress  for  the  samei  which 
shall  be  sold  bond  fide,  and  for  a  valuable  consideration  before 
8Qcb  seisure  made,  to  any  person  not  privy  to  such  fraud  as 
aforesaid.**  (cf) 

And  in  order  to  deter  tenants  from  fraudulently  carry-  Fraudulent  re- 
ing  away  their  goods,  and  others  from  wilfully  aiding  or  as- 
sisting therein,  or  concealing  the  same,  the  statute  provides, 
that  *'if  any    such  tenant  or  lessee  shall  fraudulently  re- 
move and  convey  away  his  or  her  goods  as  aforesaid,  or  if 
any  person  shall  wilfully  and  knowingly  aid  or  assist  any 
such  tenant  or  lessee  in  such  fraudulent  conveying  away 
or  carrying  off  of  any  part  of  his  or  her  goods  or  chattels, 
or  b  concealing  the  same,  every  person  so  offending,  shall 
forfeit  and    pay  to  the  landlord,  from    whose  estate  such 
goods  and  chattels  were  fraudulently  carried  off  as  afore- 
said,   double  the  value  of  the  goods  by  him  carried  off 
or  concealed  as  aforesaid ;  to  be  recovered  by  action  of 
debt  in  any  of  his  majesty's  courts  of   record  at  West- 
minster, or  in  the  courts  of  session  in  the  counties  palatine 
of  Chester,  Lancaster,  or  Durham,  respectively,  wherein  no 
essoin,  protection,  or  wager  of  law,  shall  be  allowed,  nor  more 
than  one  imparlance."  {e)^ 

"  Provided  always,  that  where  the  soods  and  chattels  so  Summary  rc- 

«  J     1       medy  before 

fraudulently  carried  off  or  concealed  shall  not  exceed  the  two  mag»- 
value  of  50/.  it  shall  be  lawful  for  the  landlord,  from  whose 
estate  such  goods  or  chattels  were  removed,  his  bailiff,  ser- 
vant or  agent,  in  his  behalf,  to  exhibit  a  complaint  in  writing 
against  such  offender  before  two  or  more  justices  of  the  peace 
of  the  same  county,  riding,  or  division  of  such  county,  residing 
near  the  place  whence  such  goods  and  chattels  were  removed, 
or  near  the  place  where  the  same  were  found,  not  being 
interested  in  the  lands  or  tenements  whence    such   goods 
were  removed;    who  may  summon  the  parties  concerned, 

(ji)  Sect.  2.  (e)  Sect.  3. 
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examine  the  facts,  and  all  proper  witnesses  upon  oath,  or  if 
any  such  witness  be  one  of  the  people  called  Quakers, 
upon  affirmation  required  by  law;  and  in  a  summary  way 
determine,  whether  such  person  be  guilty  of  the  offence  with 
which  he  is  charged ;  and  to  inquire  in  like  manner  of  the 
value  of  the  goods  and  chattels  by  him  so  fraudulently  carried 
off  or  concealed  as  aforesaid ;  and  upon  full  proof  of  the 
offence,  by  order  under  their  hands  and  seals,  the  said  justices 
may  and  shall  adjudge  the  offender  to  pay  double  the  value 
of  the  said  goods  and  chattels  to  such  landlord,  his  bailiff, 
servant,  or  agent,  at  such  time  as  the  said  justices  shall 
appoint :  and  in  case  the  offender  having  notice  of  such  order, 
shall  refuse  or  neglect  so  to  do,  may  and  shall,  by  warrant 
under  their  hands  and  seals,  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  and  for  want 
of  such  distress,  may  commit  the  offender  to  the  house 
of  correction,  there  to  be  kept  to  hard  labour,  without 
bail  or  mainprize,  for  the  space  of  six  months,  unless  the 
money  so  ordered  to  be  paid  as  aforesaid  shall  be  sooner 
satisfied.*' 

Appeal  to  the        *'  Provided  always,  that  it  shall  be  lawful  for  any  person 
s^ons.  ^^^  thinks  himself  aggrieved  by  such  order  of  the  said  two 

justices,  to  appeal  to  the  justices  at  their  next  quarter  sessions 
for  the  same  county,  who  may  and  shall  hear  and  determine 
such  appeal,  and  give  such  costs  to  either  party  as  they 
shall  think  reasonable,  whose  determination  therein  shall  be 
final/' 

"  Provided  also,  that  where  the  party  appealing  shall 
enter  into  a  recognizance  with  one  or  two  sufficient  surety  or 
sureties,  in  double  the  sum  so  ordered  to  be  paid,  with  con- 
dition to  appear  at  such  quarter  sessions,  the  order  of  the 
said  two  justices  shall  not  be  executed  against  him  in  the 
mean  time."  (/) 

(/)  Sect  4,  5,  6. 
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On  this  branch  of  the  statute  it  is  held  not  to  be  compul- 
sory on  the  landlord  to  have  recourse  to  the  summary  remedy 
before  the  two  justices^  although  the  goods  are  under  50/.  {g) 
The  jostioes  must*  in  their  order  on  conviction,  make  it  appear 
that  the  party  removing  was  tenant,  and  the  fact  cannot  be 
supplied  by  intendment.  (A)  They  may  adjudicate  on  an 
information  for  a  fraudulent  removal,  although  it  appears 
that  the  property  on  the  premises  is  disputed,  and  the  tenant 
has  paid  the  rent  to  one  of  the  claimants*  (i) 

The  statute  then  provides,  that  ''where  any  goods  or  Doonmaybe 
chattels  fraudulently  or  clandestinely  conveyed  or  carried  goods,  &c. 
away  by  any  tenant,  his  servant,  agent,  or  other  person  ^^^^^ 
aiding  or  assisting  therein,  shall  be  put,  placed,  or  kept 
in  any  house,  bam,  stable,  outhouse,  yard,  close,  or  place, 
locked  up,  fastened,  or  otherwise  secured,  so  as  to  prevent  sudi 
goods  or  chattels  from  being  taken  and  seized  as  a  distress 
for  arrears  and  rent,  it  shall  be  lawful  for  the  landlord,  his 
steward,  bailiff,  receiver,  or  other  person  empowered,  to  take 
andsdze  as  a  distress  for  rent,  such  goods  and  chattels  (first 
calling  to  his  assistance  the  constable,  headborough,  bors- 
holder,  or  other  peace  officer  of  the  hundred,  borough,  parish, 
district,  or  place,  where  the  same  shall  be  suspected  to  be  con* 
cealed,  who  are  thereby  required  to  aid  and  assist  therein ;  and 
in  case  of  a  dwelling-house,  oath  being  first  made  before  some 
justice  of  the  peace  of  a  reasonable  ground  to  suspect  that 
such  goods  or  chattels  are  therein)  in  the  daytime  to  break 
open  and  enter  into  such  house,  barn,  stable,  out-house, 
yard,  close,  and  place,  and  to  take  and  seize  such  goods  and 
chattels  for  the  said  arrears  of  rent,  as  he  might  have  done  by 
virtue  of  this  or  any  former  act,  if  such  goods  and  chattels 
had  been  put  in  any  open  field  or  place."  {k) 

It  has  been  decided  that  the  statute  applies  only  to  the  goods  Construction 
of  the  tenant,  and  not  to  those  of  a  stranger ;  and,  therefore,  °^  *®  ^^ 

is)  Stanley  v,  Wharton,  supra.  (i)  Coster  v.  Wilson,  3  Mees.  & 

(A)  Rex  V.  Davis,  2  Nev.  &  M.      W.  411. 
3  49.    5  B.  &  Ad.  551.  (*)  Sect.  /. 
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a  plea  not  averring  the  fact  of  the  goods  being  the  propeit; 
of  the  tenant^  was  held  bad  on  demurrer.  (/} 

Where  a  creditor  took  possession  of  his  debtor's  goods, 
and  removed  them  off  the  premises,  with  the  debtor's  ssseot, 
in  liquidation  of  a  bond  fide  debt,  being  fully  aware  of  his  deb- 
tor's insolvency,  and  apprehensive  of  the  landlord's  dbtrain- 
ing,  the  Court  held  that  the  transaction  was  not  idthinthe 
statute,  and  that  there  was  nothing  illegal  in  the  tenant's 
allowing  a  creditor  thus  to  liquidate  his  debt  (m) 

In  an  action  against  a  tenant  for  fraudulently  removing  his 
goods  to  avoid  a  distress,  it  is  not  necessary  to  shew  an  actual 
participation  in  the  act,  if  the  removal  takes  place  with  bb 
privity,  (n)  Where,  however,  the  action  is  against  a  party 
for  aiding  and  assisting  the  tenant  in  the  fraudulent  remoral 
of  his  goods,  with  intent  to  prevent  the  landlord  from  dis- 
training them,  it  is  incumbent  on  the  landlord  to  prove,  not 
only  that  the  defendant  assisted  the  tenant  in  such  fraudulent 
removal,  but  also  that  he  was  privy  to  the  fraudulent  intesJt 
of  the  tenant ;  and  the  statute,  as  it  seems,  is  so  far  penal, 
that  in  an  action  by  the  landlord  against  a  third  party,  for 
assisting  the  tenant  in  such  fraudulent  removal,  it  isnecessaiy 
to  bring  the  case  by  strict  proof  within  the  words  of  the  first 
section,  (o) 

In  a  declaration  on  this  statute  to  recover  doable  the  value 
of  the  goods  removed,  it  was  averred  that  57/*  was  in  arrear 
for  rent :  the  notice  of  distress  which  had  been  produced  at 
the  trial  alleged  that  55/.  was  due ;  the  Court  held  that  the 
sum  in  arrear  was  perfectly  immaterial,  and  that  the  notice 
of  distress  might  have  been  abandoned  (p) 

(0  Thornton  v.  Adams,  5  M.  &  (o)  Brooke  v.  Noakes,  8  B.  &  C. 

$.  38.  537.     Sed  vide  Stanley  r.  Whaiton. 

(m)  Bach  o.  Meats,  5  M.  &  S.  200.  9  Price,  301 . 

(ft)  LUter  0.  Bidwd,  3  D.  &  R.  (p)  Gwinnet  v.  Fhillipa,  3  T.  & 

601.  643. 
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We  have  aeen  the  statute  does  not  extend  to  the  goods  of 
a  straoger ;  and,  therefore,  if  the  tenancy  has  determined  by 
a  conveyance  away  of  the  reversion  by  the  landlord,  he  will 
not,  it  seems,  be  enabled  to  follow  the  goods  remoYed  a  ter 
the  tenancy  has  exi»red.  («) 

The  section  [4]  which  gives  a  summary  remedy  before  two 
magistratea,  provided  the  value  of  the  goods  shall  not  exceed 
sod,  does  not  take  away  the  jurisdiction  of  the  superior 
Courts,  but  the  party  has  his  election  either  summarily  to  pro- 
ceed, or  to  bring  an  action  upon  the  statute ;  and  the  fact  of 
his  having  in  the  first  instance  made  his  complaint  before  a 
magistrate,  will  not  preclude  him  from  afterwards  mdntaining 
such  action.  (0 

If  the  landlord  elect  to  proceed  in  a  summary  way,  justices 
either  of  the  county  from  which  the  goods  were  removed,  or 
of  that  in  which  they  are  concealed,  may  convict  the  offenders 
in  their  respective  counties. -(ti) 

(*)  Ashmore  v.  Hardy,  7  C.  &      169.     S.  C.  Holt's  N.  P.  C.  147. 

P.  501.  Stanley  o.  Wharton,  9  Price,  301. 

(0  HofsdiBU  o.  Davy,  1  Stark.         («)  Bex  v.  Morgan,  1  Gald.  156. 
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SECTION  U. 


OF  THE   ACTION   OF  DEBT  FOR  RENT. 

Debt  for  rent.        Another  remedy  which  the  law  has  especially  provided 
tainable:  *       ^^  the  landlord  for  the  recovery  of  his  rent,  is  the  action  of 

debt. 

By  the  S  &  4  Wm.  IV.  c.  42,  actions  of  debt  for  rent  od 
an  indenture  of  demise,  are  restricted  to  ten  years  after  the 
end  of  the  session,  or  within  twenty  years  after  the  cause  of 
such  action  or  suit,  (v) 

At  common  law,  debt  lay  for  the  rent  of  lands  demised  for 
life,  {w)  for  years,  {x)  or  at  will,  (y)  But  with  this  distinct- 
tion ; — that  upon  a  lease  for  years,  or  at  will,  it  lay  as  soon  as 
it  became  in  arrear :  but  upon  a  freehold  lease,  debt  was  not 
maintainable  until  after  the  lease  were  determined,  either  by 
the  death  of  the  party  for  whose  life  it  was  granted,  {z)  or 
by  the  surrender  of  the  lessee,  (a)  or  by  the  lessor's  putting 
an  end  to  the  lease  by  entering  for  a  forfeiture,  (6)  or  recover- 
ing the  lands  in  an  action  of  waste  :(c)  which  distinction  arose 
from  the  action  of  debt  lying  only  upon  a  contract ;  and  it 


(v)  Sec.  3,  et  vide  Paget  v.  Foley,  596.  L  17.    Bishop  of  Winchester 

3  Bing.  679.  N.  S.  et  vide  eypra,  v.  Wright,  Ld.  Raym.  1056. 
P-  425.  (a)  Ognel's  case,  4  Rep.  49.  < 

(to)  Co.  lit.  162.  a.  Anon.  4  Leon.  7. 

(a?)  Lit.  8.  58.  (b)  Rol.  Abr.  596.  1.  23,  34,  ke. 

(y)  lit.  8.  72.  (c)  Ibid.  1.  34. 

(z)  Co.  Lit.  162.  a.     1  Rol.  Abr. 
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was  said  that  when  the  freehold  was  determined  it  was 
changed  into  a  contract;  and  that,  therefore,  as  soon  as  the 
estate  was  at  an  end,  debt  lay  for  the  arrears  previously 
due*  (</)  Debt  also  lay  upon  the  lease  of  an  incorporeal 
hereditament,  as  an  advowson,  common,  tithes,  market,  &c. : 
not  that  any  rent  could  issue  out  of  these,  but  it  enured 
merely  as  a  contract,  {e)  And  by  this  remedy  every  kind  of 
rent  was  recoverable;  whether  it  were  money  or  com,  or 
other  thing  reserved  by  the  lease.  (/) 

The  statute,  8  Anne,  c.  14.  s.  4,  has  now  put  freehold  ^  ^^^*  c.  14. 
leases  upon  the  same  footing  as  leases  for  years  or  at  will, 
by  enacting,  ''  that  it  shall  be  lawful  for  any  person  having 
any  rent  in  arrear  or  due  upon  any  lease  or  demise  for  life 
or  lives,  to  bring  an  action  or  actions  of  debt  for  such 
arrears  of  rent  in  the  same  manner  as  they  might  have 
done  in  case  such  rent  were  due  and  reserved  upon  a  lease 
for  years." 

The  action  of  debt  for  rent  is  founded  on  a  privity  of  con.  So  lon^  only 

,...•,  .  ,  1  .  a'm  privity  of 

tract,  which  is  said  to  be  annexed  to  the  person,  m  respect  estate  subsbts. 
of  the  estaie,  and  to  follow  the  estate.  As  soon,  therefore, 
as  the  privity  of  estate  is  transferred,  the  remedy  by  debt  is 
transferred  also.  Thus,  if  the  lessor  grant  his  reversion  to 
A.  the  remedy  by  debt  is  gone  from  him,  (g)  and  follows  the 
reversion  to  the  grantee,  with  whom  it  remains  as  long  as  the 
reversion ;  for  if  he  assign  it,  then  the  remedy  by  debt 
passes  with  the  reversion  to  his  assignee,  (h)  So  after  the 
lessor's  death,  debt  lies  by  his  heir,  (t )  or  devisee,  for  arrears 
due  after  the  testator's  death,  {k)    And  if  only  part  of  the 


{i}  1  RoL  Abr.  596. 1.  17.  (A)  Humble  o.  Oliver,  Poph.  55. 

(e)  Co.  lit.  47.  0.  S.  C.  Cro.  Eliz.  328.  Overton  v.  Sy- 

(/)  Denny  V.  PAmell,  1  BoL  Abr.  dal,  ibid.  S55. 

591.  L  28.   Cheney's  case,  3  Leon.  (0  Year  Book,  5  Hen.  VH.  19-  a. 

260.  Anon.  4  Leon.  46.  1  Rol.  Abr.  591. 1.  46. 

ig)  Walker's  case,  3  Rep.  22.  6.  (k)  Supra. 
23.  a. 
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reversion  be  assignedj  debt  lies  by  the  assignee  for  his  pro- 
portion, (fi)  In  like  manner  debt  lies  by  the  lord  who  has 
the  reversion  by  escheat  (o)  And  if  a  reversion  la  granted 
in  mortmain,  debt  lies  for  the  rent  by  the  lord  who  entered 
for  the  alienation  in  mortmain,  (p) 

But  sometimes  debt  lies,  though  the  plaintiff  has  no 
reversion  at  the  time  of  action  brought  As,  if  a  man  lease 
for  years,  and  rent  become  due,  and  a  stranger  recover  the 
land  against  the  lessor,  the  lessor  may  still  maintain  debt 
against  his  lessee  for  the  arrears  of  rent  {q)  So  also,  if 
the  lessee  assign  his  whole  term  to  B.,  and  leave  him- 
self no  reversion,  debt  will  nevertheless  he  by  him  againit 
B.  or  the  assignee  of  B.  (r)  And  where  the  lessor  assigns 
his  rent  without  the  reversion,  the  assignee  may  maintain 
debt  for  the  rent,  because  the  privity  of  cantraet  is  trans- 
ferred, (s) 

Attornment im-       At  Common  law,  however,  in  order  to  give  the  assignee  of 

the  reversion  or  of  the  rent,  an  action  of  debt  against  the 
lessee,  it  was  necessary  that  the  lessee  should  have  attorned, 
and  so  have  recognised  the  change  of  person  to  whom  the 
rent  was  due.  (t) 

An  attornment  at  the  common  law  was  the  assent  of  die 
tenant  to  a  grant  of  the  seignory,  or  of  a  rent :  or  of  the 
donee  in  tail,  or  tenant  for  life  or  years,  to  a  grant  of  a 
reversion  or  remainder  made  to  another ;  («)  the  attoromcot 
being  necessary  to  the  perfection  of  the  grant  And  diougfa 
the  necessity  of  attornment  was  in  some  measure  avoided  bj 


(a)  Broom  v.  Hore,  Cro.  Ells.  1/4. 

633.  Ard80.Watkin,tM(i.637,651.  (#)  Marie  v.  Flake,  3  Salk.  118. 

(o)  Walker's  case,  3  Rep.  23.  a.  Knowlea's  case.  Dyer,  56.    Bohini 

ip)  Year  Book,  5  Hen.  VII.  19.  a.  v.  Cox,  1  Lev.  32.   Alien  v.  Brjuk, 

iq)  Br.  Abr.  Ditto,  93.  5  B.  &  C.  612. 

(r)  Xewcomb  ©.  Harvey,  Carth.  (0  Co.  Lit  309.  s. 

161.    I^yd  o.  Langford,  2  Mod.  (s)  Ibid. 


material. 
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the  statute  of  uses,  (r)  by  which  the  possession  was  imme- 
diately executed  to  the  use ;  {u)  and  the  statute  of  wills,  by 
which  the  legal  estate  is  immediately  vested  in  the  devisee ;  (x) 
attornment  stall  continued  to  be  necessary  in  many  cases*  (y) 
But  both  the  necessity  and  efficacy  of  attornments  were 
aJmost  totally  taken  away  by  the  statutes  4  Anne*  c»  16|  s.  9.  4  Ann.  c.  16. 
10,  and  11  Geo.  IL  c.  19,  s.  IL    By  the  former  of  which  it 
was  enacted,  '^  that  all  grants  or  conveyances  of  any  manors 
or  rents,  or  of  the  reversion  or  remainder  of  any  messuages 
or  kods,  shall  be  good  and  effectual  without  any  attornment 
of  the  tenants  of  any  such  manors,  or  of  the  land  out  of  which 
such  rent  shall  be  issuing,  or  of  the  particular  tenants  upon 
whose  particular  estates  any  such  reversions  or  remainders 
shall  be  expectant  or  depending,  as  if  their  attornment  had 
been  bad  and  made ;  provided  that  no  such  tenant  shall  be 
prejudiced  or  damaged  by  payment  of  any  rent  to  the  grantor 
or  conusor,  or  by  breach  of  any  condition  for  non-payment 
of  rent  before  notice  shall  be  given  to  him  of  such  grant  by 
theconusee  or  grantee.**    And  by  the  latter  statute  it  was 
enacted,    "  that  the  attornments   of  tenants  to  strangers  «.  19. 
claiming  title  to  the  estate  of  their  landlords  shall  be  abso- 
lutely null  and  void  to  all  intents  and  purposes  whatever,  and 
that  the  possession  of  their  respective  landlords  shall  not  be 
deemed  or  construed  to  be  in  any  wise  changed,  altered,  or 
affected  by  any  such  attornment;  provided  that  nothing  therein 
contained  should  extend  to  vacate,  or  affect  any  attornment 
loade  pursuant  to  and  inconsequence  of  some  judgment  at  law, 
or  decree  or  order  of  a  court  of  equity,  or  made  with  the  privity 
or  consent  of  the  landlord  or  landlords,  lessor  or  lessors,  or  to 
snjr  mortgagee  after  the  mortgage  is  become  forfeited."     The 
one  statute  havingmade  attornment  unnecessary,  and  the  other 
having  made  it  inoperative,  it  b  now  of  course  useless  to  aver 
it  in  pleading,  (ar) 

(e)  27  Hen.  VIII.  c.  10.  (y)  Vide  1  WiUiams'a  Saund.  234> 

(«)  Birch  o.  Wright»  1 T.  R.  384,  n.  (4.) 

3f 6.  («)  Moss  V.  Gallimore,  Doug.883. 

(«)  32  Htn.  VIII.  c.  1»  1  Wms.  Saund.  236.  (6.) 
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By  whom  Where  a  man  died  seised  of  a  rent-service,  rent-charge^ 

the  heir  or  ex-    rcnt-seck,  or  fee-farm  rent,  either,  in  fee,  in  tail,  or  pur  autre 
^;^  ^^  ^^^     vie,  neither  his  heir  nor  personal  representative  could  main- 
tain  debt  for  the  arrears  incurred  in  his  Ufetime ;  (b)  although 
for  arrears  of  a  rent  of  which  a  party  was  seised  for  his  own 
life,  debt  lay  by  his  executor ;  because  the  estate  was  de- 
32  Hen.  Viu.  termiucd  by  his  life,  (c)    By  the  statute  of  the  Si  Hen.  VIIL 
^*  ^^'  c*  37,  a  double  remedy  was,  however,  given  by  action  of  debt 

or  distress  to  the  executor  for  arrears  of  aU  such  rents  incurred 
in  the  testator's  life,  so  long  as  the  lands  out  of  which  the  rents 
issue  remain  in  the  seisin  or  possession  of  the  under4enants 
who  ought  to  have  paid  the  same,  or  of  any  other  person 
claiming  such  lands  by  and  from  the  under-tenants  by  par- 
chase,  gift,  or  descent. 

Against  whom  The  Icssec,  his  executors  and  administrators,  remain  liabk 
'    to  an  action  of  debt  by  the  lessor  or  his  assignee  as  long  as 

the  lessee;  ^^  term  Continues,  {d)  The  privity  of  estate  we  have  seen 
the  lessor  may  transfer,  and  thereby  destroy  his  right  to 
maintain  debt  against  the  lessee,  (e)  But  by  his  own  act  tbe 
lessee  cannot  discharge  himself.  (/)  If,  therefore,  the  lessee 
assign  the  term,  he  or  his  executor  still  remains  liable  to  an 
action  of  debt  for  the  rent ;  (g)  unless,  indeed,  the  lessor 
accept  rent  from  the  assignee,  and  so  recognise  him  as  his 
tenant;  by  which  the  lessee  will  be  released  from  the 
action  of  debt,  although  he  will  still  remain  liable  to  the  sc- 
tion  on  the  covenants.  (A)  In  like  manner,  though  the  executes 
assign  the  term,  he  stiil  remains  liable  to  an  action  of  debt  (t) 


the  assignee; 


— ^ —  — y  — —   —  ____         __           —             ^, 

If  the  lessee  assign,  the  lessor  may  have  debt  for  ar- 

0)  Co.  Lit.  162.  a.  1  Lev.  127. 

(c)  Vide  supra,  p.  490.  (g)  Walker's  case,  «^. 

(d)  Rushden's  case.  Dyer,  4.  b.  (A)  Devereux  o.  Barlow,  2  Sannd. 

(e)  St^fra,  p.  491.  181. 

(/)  Walker's  case,  3  Rep.  23, 24.  (t)  Lord  Rich  o.  Frank,  I  Baktr. 

Coghill  V.  Freelove,  2  Ventr.  209.  2>     Howse  o.  Webster,  Tely.  103. 

Helliero.  Casebert,  1  Sid.  266.  S.  C.  Hellier  o.  Casebert,  sipra. 


CHAP,  l]    Landiard^s  Remedies  against  TenanL  495 

rears  accruing  due  after  the  assignment  against  the  as* 
iignee  or  the  lessee  at  his  election*  {k)  And  where  the 
lessee  wAgOA  part  of  his  estate^  debt  lies  against  the  assignee 
pro  taxiQ,  and  gainst  the  lessee  for  the  residue*  (/) 

If»  however^  the  lessee  of  a  term  or  his  exeentor  assign, 
and  the  lessor  accept  the  whole  or  any  part  of  the  rent  of  such 
assigned  estate  from  the  assignee,  or  in  any  other  manner  re* 
cognise  the  assignee  as  his  tenant,  his  remedy  by  debt,  as  be- 
fore observed,  against  the  lessee  or  executor  is  gone*  Upon 
which  principle  it  was  decided  that  after  the  commissioners*  as- 
ugnment,  debt  would  not  lie  against  a  bankrupt  upon  the  red* 
dendum  in  a  lease  for  rent  accruing  after  the  assignment,  be- 
cause the  lessor's  assent  was  virtually  included  in  the  statute 
authorising  such  assignment*  (m) 

If  the  lessee  assign  his  whole  term  to  the  lessor,  rendering 
rent,  debt  does  not  lie  against  the  executor  of  the  lessor  for 
the  rent,  because  such  assignment  amounts  to  a  surrender ; 
and  therefore,  after  the  lessor's  death  the  only  remedy  against 
his  executor  is  in  equity,  (n) 

Debt  lies  against  the  assignee  only  so  long  as  he  remains 
possessed  of  the  term.  For  if  he  assign  it,  his  liability,  which 
arises  solely  from  the  privity  of  estate,  is  destroyed,  even 
though  he  assign  it  to  a  beggar*  (o) 

Although  the  lessor  may  distrain  on  the  assignee  of  part 
of  the  land  for  the  whole  of  the  rent,  it  would  seem  that  he 
cannot  have  debt  for  the  whole  of  the  rent  against  such  an 
assignee*    The  point  has  not  been  expressly  decided,  but 

{h)  Gamon  o.  Vernon^  2  Lev.  231.  (m)  Wadham  o.  Marlow,  8  East, 

S.C.  Sir  T.Jones,  164.  314.    And  see  6  Geo.  IV.  c.  16, 

(/)  Walker's  case,  3  Rep.  24.  h.  s.  7S. 

Marrow  o.  Torpin,  Gro.  Eliz.  716.  (a)  Loydo.  Langford,2  Mod.  174. 

S.  C.  Moore,  600.  March  o.  Brace,  (o)  Tongue  o.  Pitcher,  3  Lev.  295. 

2  BuUtr.  151.    S.  C.  Cro.  Jac.  334.  S.  C.  2  Ventr.  234.    4  Mod.  71.    1 

P^rLd.  Keiiyon,inAuriolo4Mills,  Show.  340.    1  Salk.  81.     Garth. 

4T.R.9S.  177.    Lekeuzo.  Nash,  Sur.  1221. 
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such  appears  to  have  been  the  inclination  of  the  opinioBof 
the  Court  in  a  recent  case^  which  went  off  on  ihe  pleadiogi. 
In  that  case  the  plaintiff  averred  that  all  the  estate  on  the 
premises  had  vested  in  the  defendant,  which  the  latter 
traversed,  and  issue  being  join^j  the  verdict  was  entered  far 
the  defendant,  (p) 


the  heir; 


or  eiecutor ; 


hniband  and 
wife. 


After  the  ancestor's  death,  debt  lies  agunst  the  heir  in 
respect  of  assets  by  descent,  for  arrears  of  rent  due  b  the 
ancestor's  life*  {q)  But  for  more  he  cannot  be  charged.  For 
if  the  lease  were  for  the  ancestor's  life,  his  death  puts  in 
end  to  the  estate ;  and  if  it  is  granted  to  the  lessee,  per 
autre  vie,  without  mention  of  his  heirs,  (r)  and  the  lesMe 
die,  living  cestui  que  vie,  or  if  for  a  term  of  years,  and  be  die 
before  the  expiration  of  the  term ;  the  estate  in  either  case 
passes  to  the  executor,  who  becomes  chargeable  in  respect 
thereof. 

Where  a  lease  is  made  to  a  feme  sole,  who  afterwards 
marries,  and  rent  becomes  due,  after  which  the  term  expires, 
and  the  wife  dies,  debt  lies  against  the  husband  for  such 
rent,  for  he  is  chargeable  after  the  wife's  death  in  respect  (rf 
the  perception  of  the  profits  by  himself  {s) 


When  the  tc-        Where  the  lessor  or  his  assignee  brings  debt  against  the 
liTuie^d^ife.^    lessee  or  his  assignee,  the  action  should  be  both  in  the  debet 

and  detinet.  (/) 


And  when  in 
the  dtttntt. 


Where  the  action  is  by  the  executor  or  administrator  of 
the  lessor  or  the  grantee  of  the  reversion,  for  rent  due 
either  in  the  testator  or  intestate's  fifetime, 'or  nnoe  lus 
death,  it  must  be  in  the  detinet  only,  (n)    So  debt  agmst 


ip)  Curtia  v.  Spitty,  1  Bing .  766 
N.  S.,  et  vide  Chitt.  on  Pleading, 
Vol.  II.  p.  280, 6  edit 

(q)  Supra,  p.  336. 

(r)  See  2  Blac.  Com.  268. 

(#)  Vane  v,  Minshall,  1  Lev.  25» 
Lev.  260.    S.  C.  1  Sid.  224,  379* 


(0  Com.  Dig.  PUuier^  (2  W.  S.) 
(s)  Hargrave's  case,  6  Bep.  31. 

h.    S.  C.  (Body  o.  Hargmve.)  Cia 

Elix.  712.    Spaxk  o.  Spuk,  Cm. 

ISlii.  S40.    Smith  o.  Kaifoik,  Do. 

Car.  225.     Frevin  9.  Payntoo,  1 
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the  executor  or  administrator  for  rent  due  in  the  testator's 
liietime^  or  for  rent  due  since  his  death  where  the  executor 
has  not  entered,  shall  be  in  the  detinet  only,  and  the  judg-^ 
ment  will  be  against  the  assets  de  bonis  testatoris,  (tr)  But 
if  the  executor  or  admmstrator  enier^  then  he  becomes 
chargeable  for  rent  incurred  after  the  deaths  as  assignee,  in 
respect  of  the  perception  of  the  profits:  and  the  action 
should  be  in  the  debet  and  detinet,  and  the  judgment  will  be 
de  bonis  proprOs*  {x)  In  respect  of  the  action  of  debt 
against  the  executor  or  administrator  for  rent  arrear,  the 
result  of  the  cases  is  stated  in  I  Wms.  Saunders,  {y)  as  folio  wsi 
**  If  an  executor  be  sued  in  his  representative  capacity  for 
rent  accruing  in  his  own  time,  either  in  debt  or  coTenant, 
where  the  lease  is  by  deed,  or  in  debt  or  assumpsit  for  use 
and  occupation,  where  the  lease  is  not  by  deed,  he  may  plead 
plene  administravit,  and  under  that  plea  may  show  that  the 
land  yields  no  profit,  and  that  he  has  no  assets  aliunde  ;  but  if 
the  land  yields  a  profit  equal  to  the  rent,  he  will  fail  on  a  plea 
ot  plene  administravit,  for  he  is  bound  to  apply  the  profits  of 
the  land  towards  payment  of  the  rent  in  the  first  instance, 
and  his  not  doing  so  will  be  a  devastavit ;  if,  therefore,  the 
land  yields  some  profit,  but  less  than  the  rent,  it  should  seem 
Uiat  his  plea  should  be  plene  administravit  prater  the 
profit.  If,  on  the  other  hand,  the  executor  be  sued  as  he 
may  be  when  he  enters,  and  is  in  the  actual  occupation,  in 
his  individual  capacity  as  assignee  of  the  term,  in  debt  on  a 
lease  by  deed,  he  must  plead  specially  that  he  holds  only  as 
executor,  that  the  land  yields  no  profit  or  less  than  the  rent, 
and  pray  whether  he  shall  be  charged  otherwise  than 
in  the  detinet.  In  covenant  he  must  plead  the  same  matter 
specially. 


(«)  HelHer  0«  Casebert,  I  Lev.  Aleyn,  4.     Lord  Bich  v.  Frank, 

117.    Jevent  o.  Harridge,  1  Saund.  1  BaUtr.  22.    S.  C.  Cro.  Jac.  238. 

1.  I1.C10  Sackville  v,  Evani,  Freem.   171* 

Or)  Hai^grave's  case,  vb,  sup. —  Jevens  v.  Harridge*  1  Saund.  1. 

Battiff,  &c.  of  Ipswich  v.  Martyn,  Buckley  v.  Pirk,  1  Salk.  317. 

Cro.  Jac  41 U     Caly  v.  Joslin,  (y)  P.  ll2,(n.)c.  6  Edit 

K  K 
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In  accordance  with  this  statement  of  the  law,  is  the  recent 
case  of  Rubery  ▼•  Stevens.  This  was  an  action  by  the  le- 
versioner  against  the  executors,  as  assignees  of  a  term  de- 
mised by  indenture  at  a  rent  of  £2ti. ;  the  defendants  {deaded 
that  they  ought  not  to  be  charged  otherwise  than  as  ex- 
ecutors in  the  detinei  only.  '^  And  the  defendants  Airther 
say,  that  the  said  demised  prembes  at  the  time  of  the  death 
of  the  said  P.  W.  were,  and  from  thence  hitherto  have  been, 
and  still  are,  of  much  less  yearly  value  than  the  value  of  the 
said  rent  of  £26  a*year,  so  by  the  indenture  reserved  aa 
aforesaid,  that  is  to  say,  the  same  premises  during  all  the  time 
aforesaid,  were,  and  still  are  of  no  value  whatever.  The  plea 
concluded  with  Siplene  adminisiratit.  The  replication  was, 
that  the  premises  were,  and  still  are,  of  the  yearly  value  of 
£26.,  on  which  issue  was  joined.  At  the  trial  the  jury  found 
the  premises  to  be  of  the  annual  value  of  £20. ;  and  it  was 
held  that  the  plaintiff  might  recover  the  arrears  of  recti  at 
the  rate  fixed  by  the  jury,  (y) 

In  a  subsequent  casCi  {»)  against  executors  for  use  and  oc^ 
cupation,  it  appeared  that  only  one  of  the  executors  had 
entered,  and  the  court  gave  judgment  that  the  entry  of  one 
did  not  enure  to  make  the  other  liable  for  use  and  occupation. 
The  Court  said,  *^  we  think  the  other  executor  is  not  liable 
at  all  in  this  form  of  action;  but  we  do  not  say,  whether  he 
might,  or  might  not  be  liable  with  his  co-executor,  in  their  own 
right,  even  without  entry  by  either,  in  an  action  of  debt  for  rent 
accruing  after  the  testator's  death,  as  the  term  vested  in  both 
by  operation  of  law,  for  after  accepting  the  executorship 
neither  of  them  could  waive  the  term.  And  if  the  testator 
holds  under  a  demise  for  a  year  certain,  and  so  on  from  year 
to  year  determinable  on  notice,  and  subject  to  the  covenants, 
&c.|  and  the  executors  enter  and  occupy,  and  pay  rent,  they 
will  be  chargeable  de  bonis  propriis  upon  the  terms  contained 
in  the  original  demise,  (a) 

(y)  4  B.  &  Ad.  245.    1  Nev.  &      1  Cr.,  M.  &  R.  172.  4  T^r.  561. 
M.  1S2.  (a)  Buckwortfa  o.  SimpeoD  and 

(je)  Nation  v,  Toser  and  another,      another,  1  Cr.,  M.  &  R-  834. 
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If  the  plaintiff  in  the  same  action  charge  the  defendant  in 
the  detinet^  for  rent  due  in  the  lifetime  of  the  testator  or 
intestate,  and  in  the  debet  and  detinet  for  rent  due  in  his 
own  time,  the  declaration  will  be  bad  on  special  demurrer.  (6) 
And  80  if  the  plaintiff  charge  an  executor  in  the  debet  and 
detinei  where  he  ought  to  have  charged  him  in  the  detinet 
only ;  (e)  though  after  verdict  it  will  be  helped  by  the  statute 
of  jeofails,  {d)  But  in  all  cases  where  a  party  may  be 
charged  both  in  the  debet  and  detinet^  the  plaintiff  may,  if  he 
please,  charge  him  in  the  detinet  only,(^)  it  being  always 
competent  to  a  man  to  abridge  his  demand,  {f)  But  in  so 
doing  as  against  an  executor,  he  also  abridges  his  remedy, 
the  judgment  being  only  de  bonis  testatoris,  and  not  against 
the  executor's  own  property,  {g)  Debt  by  and  against  an 
heir  should  be  in  the  debet  and  detinet,  because  he  comes  in 
after  the  ancestor  in  his  own  right,  and  not  in  a  mere  re- 
presentative character,  {h) 

By  the  3  &  4  Wm.  IV.  c.  4g,  s.  23,  it  is  provided,  that  an  3  &  4  Wm.lV. 
action  of  debt  on  simple  contract  shall  be  maintainable  in  any  ^     '  ^* 
court  of  common  law  against  any  executor  or  administrator. 

The  venue  in  the  action  of  debt  is  regulated  according  as  The  venue* 
the  action  is  brought  upon  an  express  privity  of  contract,  or 
in  respect  of  the  privity  of  estate.  Wherever  the  action  lies 
upon  the  privity  of  contract,  it  is  transitory,  and  the  venue 
may  be  laid  in  any  county.  Where  the  action  lies  in  respect 
of  the  privity  of  estate,  it  is  local,  and  must  be  laid  in  the 
county  in  which  the  land  is  situate,  (t)     Therefore,  debt  by 

(6)  Salter  c.  Cobbold,  3  Lev.  74.  (/)  Wilson  ».  Hobday,  4  M.  & 

Burland  v.  Tyley,  Ld.  Raym.  1391.  S.  120. 

S.  C.  8  Mod.  356.  iff)  Royston  v.  Cordrye,  Alejm, 

(e)  Reynell  v.  Lanf^caitle,  Gro»  43. 

Jac.  546.  (*)  Com.  Dig.  Pleader.  (2  E.  1.) 

id)  16  &  17  Car.  IL  c.  8.    Fruen  Walcot's  case,  6  Rep.  36.  b.    Good- 

V.  Porter,  1  Sid.  379.    4  &  5  Ann.  wint?.  Newton,  1  Lev.  130.   Bowyn 

c.  16,  et  vide  9  Geo.  tV.  c.  15.  v.  Rivit,  Sir  W.  Jones,  87.    Bur" 

(e)  Royston  r.  Cordrye,  Aleyn,  and  v.  Tyler,  Ld.  Raym.  1391. 

42.    Bonlton    v.    Canon,    Freem.  (t)  Matthew's  case,   Cro.  EliSi 

337.    Hope  V,  Bague«  3  East,  2.  565.    Way  v.  Yally,  2  Salk.  651« 

K    K   ft 
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the  lessor  against  the  lessee,  {k)  and  by  the  lessor  against  the 
executor  for  rent  due  in  the  lessee's  time,  (/)  being  founded 
upon  the  privity  of  contract,  may  be  brought  in  any  county. 
On  the  other  hand,  debt  by  the  lessor  against  the  assignee,  (m) 
or  by  the  lessor  against  the  executor  for  rent  due  in  his  own 
time,  (n)  which  is  founded  merely  upon  the  privity  of  e8tate,(o) 
must  be  brought  in  the  county  in  which  the  lands  lie.  Andio 
of  debt  by  the  grantee  of  the  reversion  against  the  lessee,  (p) 
or  his  assignee,  the  rent  following  the  reversion  in  respect  of 
the  privity  of  estate,  {g)  For  though  the  statute  3S  Hen.  VIII. 
c.  S4,  transfers  the  covenants  running  with  the  land  to  the , 
grantee,  and  as  to  them  gives  him  an  action  in  respect  of 
the  privity  of  contract ;  and  though  the  words  of  the  statute 
appear  sufficiently  large  to  put  the  grantee  in  the  very  same 
situation  as  the  grantor ;  yet  if  the  grantee  bring  tiebi  for 
rent,  it  must  be  in  respect  of  the  privity  of  estate,  (r) 

So  debt  by  the  executor  or  administrator  of  tenant  in  fee 
tail,  or  for  life,  of  rents  under  the  statute  3S  Hen.  YIIL  c  S7, 
is  local,  and  must  be  brought  where  the  land  lies,  (js)  A  mis- 
take in  the  venue  is  matter  of  substance,  and  may  be  taken 
advantage  of  by  general  demurrer,  {t)  but  if  the  parcels  are 
not  set  out  in  the  declaration,  the  defendant  must  crave  oyer, 
and  set  out  the  indenture,  if  there  be  one,  or  if  none,  most 
shew  by  averment  where  the  land  lies,  before  he  can  demur.  («) 
Where  the  action  is  local,  and  brought  and  tried  in  a  wrong 
county,  the  defendant  is  aided  after  verdict  by  stat  16  and 
17  Car.  II.  c.  8.  (v) 


(it)  Ibid.  Dyer,  40.  o.  Pattenon 
V.  Scott,  Str.  776. 

(0  Bolton  V.  Cannon,  I  Ventr. 
271.   Cormel  v.  Lisset,  2  Lev.  80. 

(m)  Patterson  v.  ScoU,  Str.  776. 

(fi)  Bolton  e.  Cannon,  1  Ventr. 
271.   Cormel  V.  Lisset,  2  Lev.  80. 

(o)  Tovcyr.  Pitcher,  Carth.  177. 
Taylor  v.  Sham,  1  B.  &  P.  23. 

(p)  Traheame  o.  Cleabrooke,  Sir 
W.  Jones,  43.  Bond  v.  Cudmore, 
Cro.  Car.  183.  Thrale  v.  Corn- 
wall, 1  Wfls.  165. 


(q)  Barker  o.  Damer,  Cnth. 
83. 

(r)  Thursby  v.  Plant,  1  Samid. 
239,  240.  Thrale  v.  ComwdL  1 
Wils.  165* 

(*)  Ban.  N.  P.  177.  a. 

(0  Cormel  o.  lisset,  3  Lev.  SO. 
Thrale  o.  Cornwall,  1  Wila.  165. 

(«)  1  Saand.  241.  d.  note  (s). 

(9)  Mayor  of  London  v.  Cdk, 
7  T.  R.  583.  Bailifis  of  Lidi6eUi 
V.  Slater,  WiUes,  431. 
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Though  the  rent  of  lands  be  reserved  by  deed,  it  is  un-  Avermenu  in 

the  tlficl&r&* 

necessary  in  an  action  of  debt  to  set  out  or  recite  the  deed  tion. 
in  the  declaration,  because  the  deed  is  not  the  very  gist  of 
the  action,  but  merely  inducement ;  and,  therefore,  it  is  suffi- 
cient to  state  generally  that  the  lessor  demised  the  pre- 
mises for  a  certain  term,  (tr)  But  this  mode  of  declaring 
lets  in  the  defendant  to  plead  nil  habuii  in  tenementis,  which 
he  will  be  estopped  from  doing,  provided  the  lessor  by  his 
declaration  shews  that  the  lease  was  by  deed,  {x)  And  in 
debt  for  rent  payable  on  a  lease  of  tithes  or  other  incor- 
poreal hereditaments  the  deed  must  be  set  out;  because 
these  lying  merely  in  grant  cannot  be  leased  without  deed,  (j/) 
It  was  formerly  held  that  where  the  declaration  assumed  to 
recite  the  important  parts  of  the  deed,  and  give  the  par- 
ticulars of  the  demise,  any  variance  in  substance  would  be 
fatal ;  («)  as  where  the  lease  reserved  a  rent  of  15/.  per  annum, 
and  three  fowls,  and  the  declaration  stated  the  rent  to  be 
15/.  but  omitted  to  mention  the  three  fowls,  (a)  But  this  is 
in  a  great  degree  remedied  by  the  recent  statute  of  the  9  Geo.  9  Geo.  iv. 
IV.  c.  15,  as  subsequently  noticed,  (b) 


c.  15. 


It  appears  to  have  been  held  formerly  that  the  declaration 
ought  to  shew  the  local  situation  of  the  lands  demised ;  {bb) 
but  the  modem  mode  of  declaring  is  not  to  set  out  the 
parcels,  (c)  and  it  should  seem  to  be  unnecessary ;  {d)  the 
rent  reserved,  (e)  and  the  period  at  which  it  became  due,  {/) 
must,  however,  be  set  forth  ;  and  any  material  variance  herein 
was  formerly  held  to  be  fatal,  (g)  If  the  plaintiff  declare  for 
part  of  the  rent  he  must  shew  that  the  rest  is  satisfied,  (h) 


(w)  'Warren  v.  Consett,  Lord 
Raym.  1503.  Duppa  v.  Mayo,  1 
Saund.  276.  n.  (1.)  And  see  Atty 
I?.  Pariah,  1  N.  R,  109. 

(x)  1  Saund.  st^. 

(jr)  Dean  and  Chapter  of  Wind- 
sor V.  Cover,  2  Saund.  297.  n.  (I.) 

(x)  Bristow  V.  Wright,  Dongl. 
655,  and  n.  [tl38.] 

la)  Sands  o.  Ledger,  Ld.  Raym. 
792. 

(hy  Vide  kffra,  ^.  504. 

<d6)  BucUandv.  Otley,  Gro.  Jac. 


682.    Grohham  v.  Thomborough, 
Hob.  82. 

(c)  1  Saund.  241.  d.  note  (»). 

(d)  Davies  v,  Edwards,  3  M.  &  S. 
380. 

(e)  Com.  Dig.  Pleader.  (2  W.  U.) 
Parker  v.  Harris,  1  Salk.  262. 

(/)  Com.  Dig.  Pleader.  (2  W.  14.) 
(^)  Sands  v.  Ledger,  Mgi.  9  Geo. 

IV.  c.  15,  sfgtra. 
(h)  Baylje  v.  Ofibrd,  Gro.  Gar. 

137t    1  Saund.  201.  note  (a). 
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but  it  is  unnecessary  to  state  the  entry  of  the  lessee  into  the 
lands,  (f)  except  in  the  case  of  a  lease  at  willj  where 
the  tenant  is  chargeable  merely  in  respect  of  his  occupa- 
tion, {k)  So  in  an  action  by  the  lessor  it  is  sufficient  to 
declare  that  he  is  possessed  of  the  premises  without  shew- 
ing what  estate  he  has :  {[)  but  where  the  assignee  is  plaiotifft 
he  must  shew  the  assignment  by  which  he  took  the  estate;  (n) 
and  in  debt  by  a  remainder-man  for  rent  reserved  upon  a 
lease  by  tenant  for  years  under  a  power,  the  pkdntiff  must 
shew  what  authority  the  tenant  fcir  life  had  to  make  such 
lease,  (n) 


Debt  for  U86 
and  occupa- 
tion. 


!Put  the  ancient  form  of  proceeding  in  debt  for  rent  has 
now  given  way  to  the  modern  and  more  convenient  action  of 
debt  for  use  and  occupation,  which  is  wholly  independent  of 
the  statute  of  the  1 1  Geo.  II.  c.  19,  giving  assumpsU  for  use 
and  occupation,  (p)  In  this  form  the  defendant  is  merely 
charged  in  respect  of  hb  occupation;  it  having  been  held 
unnecessary  to  set  fqrth  any  demise  of  the  premises,  or 
for  what  term,  or  at  what  rent,  they  were  demised ;  or  how 
long  the  defendant  occupied  them ;  or  at  what  period,  or  for 
what  space  of  time  the  sum  claimed  for  the  occupation 
became  due.  (p)  This  action  is  transitory,  (q)  and  it  is 
imnecessary  to  state  the  local  situation  of  the  premises,  (r) 
All  that  need  be  stated  is,  that  the  defendant  is  indebted 
to  the  plaintiff  for  the  use  and  occupation  of  certain  pre- 
mises of  the  plaintiff  at  the  request  of  the  defimdant  by 
bim  occupied  for  a  long  time.  This  brief  mode  of  declaring 
seems  to  have  been  suggested  by  the  case  of  BeUasis  v. 


(f)  BellasiB  v.  Burbrick.  Salk. 
209.  S.  C.  Ld.  Raym.  170.  WU- 
iiams  V.  Bosanquet,  1  B.  &  B.  238. 

(*)  Ibid. 

(/)  Parker  o.  HarriB,  4  Mod.  76. 
Scilly  V.  DaUey,  2  Salk.  562.  Gold 
o.  Bamsley,  Cart.  30. 

(mj  Ibidf  et  vide  Whitton  v.  Pea- 
pock,  2  Bing.  4]1,N.S. 

(n)  Sands  v.  Ledger,  Ld.  Raym. 


(o)  See  Egler  v.  Marsden,  S 
Taunt.  25,  et  videuifreu 

{p)  Per  Le  Blanc,  J.,  in  King  «• 
Fraser,  6  East,  354. 

(9)  Egler  o.  Manden,  5  Tannt. 
25. 

(r)  Ibid.  King  v.  Fraser,  6  East, 
348.  Chitty  on  Heading,  VoL  IL 
p.  36,  6th  edit.  Selwyn  Nisi  Prius. 
p.  608,  9th  edit. 
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Burbriek^  {$)  and  first  to  have  been  practised  in  a  case  of 
the  CommoD  Pleas ;  {t)  and,  being  recognized  and  approved 
of  in  the  King's  Bench,  {u)  became  the  ordinary  form  of 
declaring  in  debt  for  rent  (0) 

It  was  said  by  the  Court  in  King  ▼.  Fraser^  "  that  the  in- 
ooDTenience  arising  to  the  defendant  from  this  general  form 
of  declaring  might  be  obviated  by  the  practice  of  calling  for 
the  particulars  of  the  plaintifTs  demand,  by  which  the  de- 
fendant might  be  truly  informed  where  the  lands  lay/'  AfVer- 
irards  in  Davies  t.  Edwarck,  {w)  which  was  an  action  of 
debt  upon  a  demise  of  lands,  not  setting  forth  where  the 
lands  were  situate,  a  particular  was  given  for  "  401,  for  two 
yean*  rent  for  premises  at  Chepstow ;  whereas  it  appeared 
in  evidence  by  the  indenture  of  demise  that  the  lands  were 
situate  in  the  parish  of  Mynyd^ihus-loyn  ;  Richards,  C,  B., 
however,  was  of  opinion   that  no  misrepresentation  being 
intended,  and  it  not  appearing  that  the  defendants  held  any 
other  premises  so  as  to  be  misled  by  it,  the  particular  was 
nifficient,  inasmuch  as  it  disclosed  the  subject  matter  of  the 
action,  which  was  the  rent.     A  verdict  being  taken  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move,  a  rule  was 
granted  by  the  Court  of  King's  Bench,  which  was  after- 
wards discharged ;  and  Lord  EUenborough,  C.  J.,  said,  if 
the  defendant  could  have  shewn  not  only  that  he  might 
have  been,  but  thai  he  had  actually  been  surprised,  there 
would  have  been  some  foundation  for  the  argument.     But 
here  no   deception   whatever  was  practised,  nor    was  the 
defendant  misled.    If  he  had  gone  to  a  judge's  chambers, 
as  it  was  competent  for  him  to  do,  for  farther  particulars, 
and  had  stated  that  he  held  no  other  but  these  premises, — 
would  it  not  have  been   useless  to  have  granted  to  him  a 
farther  particular  ? 

(t)  I  Salk.  209.  Ld.  Raym.  170.  (0)  For  modem  form  see  Chitty 

(0  Stroud  9,   Rogers^  6  T.  R.  on  Pleading,  supra. 

63.iL(^).  (ic)  3  M.  &  S.  380. 
(»)  Wilkins0.Wingate,6T.R.62. 
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Though  it  is  unnecessary  to  state  the  situation  of  the  de- 
mised premises^  yet  it  was  held  that  if  the  plaintiff  assamed 
to  set  it  out,  and  described  them  as  lying  in  a  wrong  parishi 
or  in  a  parish  which  had  no  existence,  the  yariance  would  be 
fatal :  {u>)  but  where  the  parish  was  described  by  its  popular 
name,  (as  Lambeth^  for  St.  Mary  Lambeth^)  by  which  de- 
scription the  defendant  could  not  be  misled,  it  would  be 
immaterial,  {x) 

1^*  ^^-  By  the  9  Geo.  IV.  c.  15,  it  is  now  provided,  that  in  casei 

where  a  variance  shall  appear  between  any  written  or  printed 
evidence,  and  the  recital  on  record,  the  Court  may  order  the 
record  to  be  amended  on  payment  of  costs. 

An  action  of  debt  for  use  and  occupation  may  be  maint&ined 
by  a  corporation  aggregate  which  cannot  demise  but  by  deed, 
for  this  action  does  not  imply  any  demise,  (y)  But  it  was  held 
that  in  such  an  action  by  a  dean  and  chapter,  where  the  name 
of  the  present  dean  was  mentioned  at  the  beginning  of  the 
declaration,  and  it  was  afterwards  laid  that  the  oceupadon 
was  "by  the  permission  of  the  said  dean  and  chapter;"  and 
it  appeared  in  evidence  that  the  defendant  occupied  only  in 
the  time  and  by  the  permission  of  a  farmer  dean.  Lord 
EUenborough,  C.  J.,  held  this  to  be  a  fatal  variance,  and 
directed  a  nonsuit.  And  upon  a  motion  fiur  a  new  trial,  the 
Court  being  equally  divided  upon  this  point,  could  make  no 
order ;  and  the  nonsuit  accordingly  stood,  (sr) 

It  seems  more  than  doubtful  from  a  modem  caae,  whedur, 
after  judgment  by  default  in  debt  for  use  and  occupatioo, 
a  writ  of  inquiry  is  not  necessary  before  signing  final  judg- 
ment.  (a) 

(w)  Wilson  o.  Clark,  1  Esp.  273.  dted. 

Guest  V,  Caumonty  3  Camp,  235.  (jf)  Dean  and  Chapter  of  Bo- 
Co?)  Kirtlando.  Pounsett,  1  Taunt,  cheater  v.  Pierce,  1  Campb.  466. 

570.    And  see  Williamfl  o.  Bur-         {z)  Ibid. 

gesB,  3  Taunt.  127>  and  an  anony-         (a)  Arden  o.  ConneD,  5  B.  &  A. 

roous  case  before  Lee,  C.  J.,  there  S85. 
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In  an  action  of  debt  for  double  value,  under  the  statute  I><bt  for 

^  ^  VT  oA  .  •11  1      A  double  value. 

4  Ueo.  11.  c.  20i  a  notice  to  quit  and  demand  of  pos- 
session must  be  alleged  in  the  declaration ;  in  satisfaction  of 
which  allegation,  proof  of  a  notice  only  will  be  sufficient,  (e) 
And  so  a  notice  by  a  receiver  under  the  order  of  the  Court 
of  Chancery  will  be  sufficient  notice  under  the  statute,  (d) 

Where  the  plaintiff  in  debt  for  double  value,  after  stating 
a  demise  to  the  defendant's  wife,  and  her  subsequent  mar- 
riage to  the  defendant,  alleged  in  the  first  count  a  notice  to 
qnit  and  demand  of  possession  delivered  to  the  defendant 
and  his  wife,  and  in  the  second  count  a  notice  to  quit  and 
demand  of  possession  delivered  to  the  wife  previously  to  the 
marriage,  the  Court  of  Common  Pleas  held,  that  in  order  to 
support  the  second  count,  it  was  necessary  to  join  the  wife 
for  conformity,  {e) 

Where  the  landlord  declared  in  debt,  1 .  for  the  double  value, 
and  S.  for  use  and  occupation ;  and  the  tenant  pleaded  nil 
debet  to  the  first,  and  a  tender  of  the  single  rent  before  action 
brought,  to  the  second  count,  and  paid  the  money  into  Court 
which  the  plaintiff  took  out  before  trial,  and  still  proceeded : 
it  was  held,  that  this  was  no  cause  of  nonsuit  upon  the 
ground  of  such  acceptance  of  the  single  rent  being  a  waiver 
of  the  plaintiff's  right  to  proceed  for  the  double  value;  but 
that  the  case  ought  to  have  gone  to  the  jury,  and  that  the 
plamtifi^s  going  on  with  the  action  after  taking  the  single  rent 
out  of  Court,  was  evidence  to  shew  that  he  did  not  mean  to 
waive  his  cUim  for  the  double  value,  but  to  take  the  single 
reoXpro  tanto.  (/) 

In  this  action  one  tenant  in  common  may  recover  double 
the  value  of  his  moiety,  without  joining  his  co-tenant,  g ) 

(c)  Wilkinson  o.  CoUey,  Borr.  175. 

3694.  {f)  Ryal  v.  Rich,  10  East,  48. 

(<i)  Und,  (sf)  Cutting  o.  Derby,  Bl.  Rep. 

(e)  Lake  v.  Smith,  1  New  Rep.  1077. 
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SECTION  III. 


BY   ACTION   OF   ASSUMPSIT  FOR   USB   AMD  OCCUPATION. 


Action  of 
sumpnt. 


The  current  of  ancient  authorities  is  against  the  action 
on  the  case  for  rent  in  respect  of  a  lease  for  years.  It 
was  a  matter  savouring  of  the  realty,  for  which  debt  was 
the  proper  remedy;  and,  thereforCy  they  seem  to  have  agreed 
that  assumpsit  would  not  lie,  except  in  the  case  of  an  ex- 
press promise  made  to  pay  the  rent  after  the  expiration  of 
the  term,  in  consideration  of  previous  enjoyment,  where  no 
certain  sum  was  agreed  upon,  and  the  plaintiff  merely  went 
upon  his  quantum  meruit  in  consideration  of  the  defendant's 
previous  occupation,  {h) 


under  the  sta- 
tute 11  Geo.  XL 
c.  19, 


But  all  difficulties  in  the  case  of  demises  not  under  seal 
are  now  removed  by  the  statute  11  Geo.  II.  c.  19,  s.  14,  by 
which  it  is  enacted,  *'  that  it  shall  and  may  be  lawful  to  and 
for  the  landlord  or  landlords,  where  the  agreement  is  not  bjf 
deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tene- 
ments or  hereditaments,  held  or  occupied  by  the  defendant 
or  defendants,  in  an  action  on  the  case,ybr  the  use  and  oeoh 
potion  of  what  was  so  held  or  enjoyed:  and  if  in  evideooe 
on  the  trial  of   such  action   any  parol,  demise,   or  any 


(A)  Greene  o.  Harrington,  Hob. 
284.  S.  C.  Hiitt  34.  Reader.  John- 
son,  Cro.  Elix.  242.  S.  C.  1  Leon. 
165.  Symcock  o.  Payn,  Cro.  Eliz. 
786.  Clerk  v.  Palady,  ibid.  859. 
Dartnal  v,  Morgan,  Cro.  Jac.  598. 
Slack  V.  Bowsal,  ibid.  668.  Brett 
V.  Read,  Cro.  Car.  343.  S.  C.  Sir 
W.  Jones,  329.    Acton  v.  Symon, 


Cro.  Car.  414.  S.  C.  Sir  W.  Jones, 
364.  Manday9.Bailey,Aleyn,29. 
Mason  v,  Weland,  Skio.  23S,  242. 
How  V.  Norton,  1  Lev.  179.  S.  C. 
1  Sid.  272.  2  Keb.  8.  Ghapnaa 
V,  Southwicke,  1  Ler.  204.  S.  C. 
1  Sid.  323.  Johnson  v.  May,  3  Ler. 
150.  Neck  V.  Gubb,  Rol.  Abr.  7. 
1.4.    White  V.  Shorte»  tM. 
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agreement,  (not  being  by  deed,)  whereon  a  certain  rent 
was  reservedy  shall  appear,  the  plaintiff  in  such  action  shall 
not,  therefore,  be  nonsuited,  but  may  make  use  thereof  as 
an  evidence  of  the  quantum  of  the  damages  to  be  reco- 

▼ercd." 

Id  this  action,  therefore,  the  landlord  recovers  ^*  not  the  ^^}^  ^7 

landlord  r6- 

rent,  but  an  equivalent  for  the  rent,  a  reasonable  satisfaction  coven  a  com- 

for  the  use  and  occupation  of  the  premises  which  have  been  E^^^g  ^ 

holden  and  enjoyed  under  the  demise;  and  it  is  provided  on  nant  to  occupy. 

his  behalf,  that  if  the  demise  be  produced  against  him,  it 

shall  not  defeat  his  action,  as  it  would  have  done  before  the 

statute ;  but  the  fixed  rent  shall  only  be  used  as  a  medium, 

by  which  the  uncertain  damages  to  be  recovered  in  this  form 

of  action  shall  be  liquidated.     The  statute  meant  to  provide 

an  easy  remedy  in  the  simple  case  of  actual  occupation, 

leavmg    other  more    complicated  cases  to    their  ordinary 

remedy."  (s) 

The  action  is  founded  on  a  contract  express  or  implied,  and 
unless  there  be  such  a  contract,  the  action  cannot,  it  seems» 
be  maintained,  (k) 

Assumpsit  for  use  and  occupation  lies  against  A.,  who  When  me 

!_     .  1  11.^  •       ^^  occnpt*. 

havmg    agreed    to    rent    lands,    m  fact,    never   occupies  tionliee. 
hhnself,  but  suffers  B.  to  enter  and  occupy  them  as  his 
tenant.  (/) 

Use  and  occupation  will  lie  for  the  recovery  of  rent  from 
tenant  from  year  to  year,  for  the  period  between  the  destruc- 
tion of  the  premises  by  fire,  and  the  regular  determination 
of  his  tenancy,  (m) 

If  the  steward  of  a  person  not  named,  says  to  an  occupier, 

(>)  Per  Eyre,  C.  J.,  Naish  p.  Tat-  18. 

lock,  2  Hen.  BL  323.  (m)  Izod  v,  Gorton,  5  Bing.  501 

(*)  Birch  r.  Wright,  1 T.  R.  378.  N.  S. 
(0  Gregory  v,  Badcock,  2  Smith, 
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**  I  let  you  into  possession  in  the  name  of  the  landlord,"  he 
may  afterwards  shew  by  parol  evidence,  who  that  landlord  is, 
and  it  is  not  open  to  the  tenant  to  dispute  the  title  of  the 
unnamed  landlord,  (m) 

And  where  the  plaintiff  declared  in  assun^psit  that  "  m 
consideration  that  he  would  permit  the  defendant  to  occupy 
a  house  for  four  weeks,  at  ten  guineas  per  week,  the  defendant 
undertook  to  pay  the  said  rent,  the  Court  of  King's  Bench 
held  that  the  plaintiff  was  entitled  to  recover,  though  the 
defendant  never  took  possession ;  and  that  the  letting  and 
hiring  was  evidence  of  a  promise  sufficient  to  enable  the 
party  to  bring  assumpsit"  (o) 

But  in  a  case  in  which  there  was  an  agreement  for  the 
letting  of  down  land  for  the  purpose  of  digging  and  working 
copper  ore,  the  judge  at  Nisi  Prius  directed  the  jury  that 
if  they  thought  the  defendant  never  took  possession,  they 
ought  to  find  a  verdict  in  his  favour,  and  that  the  digging  of 
holes  for  the  purpose  of  examining  the  property,  was  not 
necessarily  taking  possession.  The  jury  found  for  the 
plaintiff,  (p) 

When  there  is       The  Statute  only    gives  this  remedy  where  there  is  no 

no  demue  by  ,  ^     o  ^ 

deed.  demise  by  deed,  {q)    But  where  there  were  articles  of  agree- 

ment under  seal  by  which  A.  agreed  to  let,  and  make  a 
lease  to  the  defendant.  Lord  Kenyan^  C.  J.,  held  that  the 
defendant  might  be  charged  in  assumpsit  for  bis  use  and 
occupation  of  the  premises,  because  he  did  not  hold  under 
the  deed,  it  being  merely  an  agreement  for  a  lease,  (q)  and  if 
the  lessor  afterwards  assign  the  premises  to  a  third  party, 
such  assignee  may  maintain  an  action  for  use  and  occupation 


(«)  Per  Tindal,  C.  J.,  in  Fleming  (q)  Dongay  o.  Angove,  S  Vei. 

and  others  v.  Gooding,  10  Bing.  jun.  307. 

549.  (9)  EUiot  V.  Rogers,  4  Eip.  59. 

(o)  Bull  0.  Sibbs,  8  T.  R.  327.  S.  P.  Bannister  v.  Usbonie,  K.  B. 

(p)  Jones  V.  Reynolds,  7  C.  &  Sittings  after  H.  36  Geo.  III. 

P.  335.  Peake's  Evid.  22. 
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after  notice  given  to  pay  the  rent  to  him.  (r)  And  where 
a  lease  by  deed  has  expired^  and  the  tenant  holds  over,  the 
landlord  may  recover  for  the  subsequent  occupation  of  the 
lessee  or  his  under-tenant  in  an  action  of  assumpsit,  {s) 

Where  the  contract  is  proved,  the  action  lies  for  construc- 
tive as  well  as  actual  occupation,  (/)  and  if  there  has  been  an 
actual  occupation,  it  lies  in  respect  of  incorporeal  heredita- 
ments, (fi)  A  corporation  aggregate  may  also  sue  for  use  and 
occupation  where  the  tenant  has  held  premises  under  them 
and  paid  rent,  (v) 

The  terms  of  the  statute  may  seem  in  strictness  only  to  whenever  an 
include  those  cases  in  which  the  relation  of  landlord  and  |°p!'^  ^^^ 

tract  IS  reued 

tenant  exists.    But  the  courts  have  given  a  wide  and  liberal  by  ^  occu- 

-  ,         pationofthe 

construction  to  it;  and  it  now  appears  to  be  settled,  that  tenant  with  the 
wherever  one  party  occupies  by  the  permission  of  another,  {hrowner." 
in  the  absence  of  any  express  contract  between  the  parties, 
the  fact  of  the  one  having  occupied  by  the  sufferance  of  the 
other,  may  be  sufficient  to  raise  an  implied  assumpsit  by  the 
occupier  to  pay  for  his  occupation. 

This  point  was  adjudged  by  the  Court  of  Exchequer, 
b  opposition  to  a  previous  decision  of  the  Court  of  Com- 
mon Pleas.  In  the  latter  case  it  had  been  held  that,  where 
a  purchaser  took  possession  of  premises  under  a  contract 
to  purchase,  which  purchase  was  not  completed  on  account 
of  the  vendor's  being  unable  to  make  a  title,  the  vendor 
had  no  right  to  charge  the  purchaser,  for  the  time  he  had 
remained  in  possession,  upon  an  implied  contract  for  use  and 
occupation,  (w)  This  case  cannot,  however,  be  considered 
as  having  decided  any  general  rule  of  law ;  because  the  Court 

(r)  Rawsen  v,  Eicke,  2  Nev.  &  (»)  Bird  v.  Higginson,  4  Nev. 

P.  422.  8c  M.  505. 

(«)  Hardinff  c.  Crethom,  1  Eap.  (p)  Stafford  (Mayor  of)  r.  Till, 

57.  4  Bing.  75.    12  Moore,  260. 

(0  Frnero o.  Judson,  6Bing.  206.  (io)  Kirtland o.  Pounsett,  2Taunt. 

Edge  0.  Strafford,  1  C.  &  J.  391.  145. 
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seems  to  have  been  influenced  in  their  judgment  by  the 
circumstance  of  the  purchaser's  having  pud  the  purchase 
money  upon  his  entrance,  which  the  vendor  had  kept  daring 
the  purchaser's  possession.  And  Mansfield^  C.  J.,  upon  this 
observed,  ''  that  if  no  money  had  been  paid,  it  might  have 
been  a  difierent  question ;  but  if  a  man  pays  part  of  his 
money,  and  is  so  unwise  as  to  take  possession  withoata 
title, — ^is  it  but  just  that  the  one  party  should  take  back  hii 
money^  and  the  other  take  back  his  house  t"  It  must  be 
observed,  however,  that  his  lordship  went  on  to  say^  *'  a  con- 
tract  cannot  arise  by  implication  of  law,  under  circumstanoes 
the  occurrence  of  which  neither  of  the  parties  ever  had  in 
contemplation."  {x) 

Hull  V.  The  case  in  the  Court  of  Exchequer  above  alluded  to 

•xi%  ao*         arose  under  peculiar  circumstances,  (y) 

It  was  an  action  for  us6  and  occupation,  tried  before 
Holroyd^  J.,  at  the  Hereford  Summer  assises,  1818  :  it  ap- 
peared that  in  1804,  Vaughan,  the  defendant  agreed  to  seD 
some  freehold  property  to  a  Mr.  Bach,  an  attorney,  at  that 
time,  the  defendant's  solicitor.  Bach  immediately  afterwards 
sold  the  property  by  public  auction  in  lots.  Hull,  the 
plaintiff  became  the  purchaser  of  one  of  those,  (the  premises 
in  question, )  and  took  possession  at  Candlemas,  1805 ;  having 
paid  by  far  the  greatest  part  of  the  purchase^money ;  but 
there  was  no  agreement  made  between  Bach  and  htm  in 
writing.  The  other  lots  were  sold  to  various  persons, 
(among  whom  was  the  defendant  himself,)  and  all  of  them 
entered  into  possession.  When  the  time  arrived  which  had 
been  agreed  on  for  the  completion  of  the  original  purchase 
by  Bach,  Vaughan  refused  to  complete  the  contract.  Bach 
then,  after  having  tendered  the  purchase-^money  and  deeds 
of  conveyance  for  execution,  filed  a  bill  to  compel  specific 
performance,  and  for  an  injunction  to  restrain  actions  of 
ejectment  brought  by  Vaughan  against  the  vendees  in  pes- 

(«)  a  Taunt.  147*  (y)  6  Price,  1S7. 
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9688100.    The  injunction  was  granted)  and  the  cause  was  Haiu. 

setdovn  for  hearing  in  the  early  part  of  the  year  1818.     ^^^  ^^* 

About  that  time  Vaughan,  the  defendant,  availing  himself  of 

a  report  then  prevalent,  (in  consequence  of  Bach  having  been 

attached  for  not  paying  the    purchase-money   into  Court| 

in  pnrsusnce  of  the  terms  on  which  he  had  obtained  the 

iojuDcdon,)  that  he  had  succeeded  in  the  suit,  required  the 

plaintiff,  Hull,   to  deliver  up  to  him  the  possession  of  the 

premises  which  he  had  bought  of  Bach,  which,  under  the 

ioflaence  of  the  rumour,  Hull  consented  to  do.    Hull,  soon 

afterwards,  discovered  that  the  suit  in  equity  between  Bach 

and  the  defendant  had  not  been  determined.  Bach  having 

by  that  time  paid  in  the  purchase-money ;  and  he  then 

demanded  back  possession  of  the  land  from  Vaughan,  who 

Tefdsed  to  restore  it.    Hull  afterwards  knocked  the  lock  off 

the  gate  and  took  possession.      Vaughan  took  possession 

again;  and  putting  on  another  lock,  kept  it  till  the  month  of 

April,  1815,  a  period  of  two  years. 

During  the  time  that  Hull,  the  plaintiff,  had  had  posses^ 
sioo  under  his  contract  for  the  purchase  of  the  premises,  he 
bad  improved  the  Und  from  rough  ground  into  productive 
hop-ground  and  orcharding,  and  it  had  become  worth  double 
the  sum  which  he  had  originally  agreed  to  pay  Bach  for  it« 
Vaughan,  on  taking  possession,  had  agreed  to  allow  Hull  a 
iair  valuation  price  for  the  hop-poles  on  the  premises,  which 
vere  of  considerable  vahie,  and  the  apple  trees  which  he  had 
planted,  but  which  he  never  paid* 

The  suit  in  equity  being  afterwards  (in  1815)  finally  de^ 
tenmned  in  favour  of  Bach,  the  plaintiff  therein,  Vaughan 
then  took  the  purchase^money  out  of  Court — ^gave  up  pos- 
session of  the  estate — and  eicecuted  the  deeds  which  had 
been  before  tendered  to  him  for  that  purpose  by  Bach. 

The  learned  judge  ruled,  that  this  was  a  case  where  the 
plamtiff  could  not  maintain  the  action,  which,  in  this  in« 
stance,  his  lordship  observed,  had  been  brought  by  one  who 
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Hall  V.  had  no  right  to  the  land,  against  another  who  had ;  the  pur- 

aug  an.  chase-money  not  having  been  paid  at  the  time ;  and  that 
whatever  remedy  the  plaintiff  might  have  had  against  Bachi 
he  could  not  sue  the  defendant  in  the  present  form  of  action, 
which  was  in  effect^  as  between  these  parties,  suing  a  mm 
for  the  use  and  occupation  of  what  in  legal  constructioo  was 
his  own  land.  The  plaintiff  was  accordingly  nooauited; 
and  a  rule  to  set  aside  the  nonsuit  was  granted  by  the  Court 
of  Exchequer. 

The  arguments  on  either  side  were  shortly  as  followa:^ 
It  was  argued  for  the  plaintiff,  that  the  defendant  having  re- 
ceived the  money  agreed  upon,  as  the  price  of  the  land, 
could  have  no  right  to  occupy  the  premises  without  paying 
rent  to  some  person ;  and  that  the  plaintiff  having  volun- 
tarily given  up  the  possession  to  the  defendant,  it  was  but 
just  that  the  plaintiff  should  recover  for  having  so  permitted 
the  defendant  to  occupy  the  premises,  plaintiff's  right  to 
which  had  been  subsequently  ascertained. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
statute  expressly  required  some  parol  agreement  between 
the  parties  constituting  the  relation  of  landlord  and  tenant 
That  here  neither  that  relation  existed,  nor  that  of  owner 
and  occupier,  nor  even  of  vendor  and  vendee.  That  the 
dispute  was  entirely  between  the  defendant  and  Bach ;  and 
that  no  interest  could  exist  in  the  plaintiff  till  this  dispute 
was  settled ;  he  in  the  meantime  having  neither  the  legal  nor 
equitable  right  to  the  possession  of  the  premisea. 

In  the  argument,  a  decision  of  Lord  KenyoH^s  was  rdied 
upon  by  the  counsel  for  the  defendant :  that  was  a  casein  which 
A.  bad  agreed  to  sell  a  wharf  to  B.,  stating  that  he  had  a  lease 
of  thirteen  years  to  run,  and  under  this  agreement  B.  was  let 
into  possession,  but  afterwards  discovering  that  A.  had  ody 
an  interest  for  three  years,  refused  to  complete  his  purchase ; 
it  appeared  in  evidence  in  an  action  by  A.  for  use  and  ooco* 
pation,  that  so  far  from  being  a  beneficial  occupation  to  B., 
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he  had  been  put  to  great  expense  in  removing  timber  to  ^^J^- 

tbe  wharf,  which  was  intended  there  to  remain.  Lord  Kenyan 

said,  that  "  to  maintain  an  action  for  use  and  occupation,  it 

mast  appear  that  the  occupation  has  been  beneficial  to  the 

defendant.    That  the  occupation  here  had  been  injurious  to 

the  defendant,  who^  had  he  been  told  that  the  plaintiff  had 

only  a  term  for  three  years,  would  never  have  entered  upon 

them  C  ^d,  therefore*  his  lordship  directed  a  nonsuit,  (s) 

But  to  this  it  was  answered  by  Richards^  C.  B.,  that  from 

Lord  KenyoiCs  decision  the  plain  inference  was,  that  had  the 

occapation  been  advantageous  to  the  occupier,  his  lordship 

would  have  considered  him  liable  in  that  action,  although  it 

was  quite  clear  that  there  was  no  privity  between  the  parties 

in  the  character  of  landlord  and  tenant,  for  they  stood  in  the 

relationship  of  vendor  and  vendee,  (a) 

The  Court  made  absolute  the  rule  for  setting  aside  the 
nonsuit  They  considered  that  the  plaintiff  had  an  equitable 
bterest  in  the  premises.  That  it  was  unnecessary  that  the 
relation  of  landlord  and  tenant  should  exist,  or  be  in  the 
contemplation  of  the  parties:  and  that  the  plaintiff,  having 
aoflered  the  defendant  to  enter  into  the  premises,  and  per^- 
knitted  him  to  occupy  them,  the  consideration  stated  in  the 
declaration  was  fully  proved,  and  he  was  consequently  entitled 
to  recover.  (6)  It  may,  however,  be  doubtful,  whether  the 
language  of  the  Court  in  this  case  is  to  be  taken  in  its  full 
extent 

The  question  again  arose  in  an  action  in  which  it  appeared 
that  the  plaintiff  had,  in  April,  1817,  agreed  with  the  pro«- 
prietor  of  a  house  for  the  purchase  of  the  lease,  and  had 
paid  part  of  the  consideration^  and  given  bills  for  the  rest, 
which  biUa  became  due  in  the  following  December.  In  April 
a  Mrs.  M listers^  the  plaintiff's  mistress,  took  possession  of 
the  house  by  his  permission,  and  the  plaintiff  quitted  this 
country,  and  returning   in  October,  found  the  defendant 

Cr)  Heam  v.  Tomlin,  Peake  N.         (a)  6  Price,  169. 
P.  \n.  (6)  Hull  r.Vaughan,  6  Price,  157. 
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living  in  the  house  with  Mrs.  Musters.  Mrs.  Musters  agreed 
to  take  up  the  bills  which  had  been  given  by  the  plaintifif  for 
the  remainder  of  the  purchase  money,  and  he  gave  directioDi 
that  the  conveyance  of  the  house  should  be  made  to  her. 
Mrs.  Musters,  however,  neglected  to  take  up  the  bills ;  sod 
about  Christmas,  1817,  she  married  the  defendant,  who  con- 
tinued in  the  possession  of  the  house  up  to  the  commenoe- 
ment  of  the  action.  The  plaintiff  failed  in  proving  a  nodoe 
to  the  defendant  to  pay  rent  to  him.  Upon  these  facts 
it  was  objected  that  the  plaintiff*,  who  had  a  mere  eqmUMt 
title  to  the  premises,  and  had  shewn  no  contract,  either  expresi 
or  implied,  on  the  part  of  the  defendant  to  pay  rent,  could 
not  recover;  and  of  this  opinion  was  Abbot,  C.  J.,  though 
HuU  and  Vaughan  was  brought  under  his  Lordship's  notice, 
there  being  nothing  from  which  any  contract  could  be  inferred 
to  pay  rent  for  a  year,  a  month,  or  any  other  period,  (c) 

In  another  case  at  Nisi  Prius,  Bestf  C.  J.,  distinguished 
HuU  V.  Vaughan,  from  Kirtland  v.  Potmsett,  on  the  ground 
that  in  the  former  case  the  bargain  went  off*  through  the 
tenant's  fault,  and  be  therefore  ruled  that  when  a  party 
occupied  under  an  agreement  for  a  lease,  which  went  ofi*bj 
reason  of  another  person  having  some  interest  in  the  pre- 
mises, an  action  for  use  and  occupation  could  not  be  main- 
tained, although  the  party  in  possession  had  received  rent 
from  the  under-tenants,  (d)  * 

But  this  latter  case  seems  overruled  by  the  case  otNealr. 
Swind,  (e)  in  which  it  was  decided,  that  if  a  party  in  expec- 
tation of  a  lease  procures  attornments  from  some  of  the 
tenants,  and  receives  rent  from  others,  he  will  be  liable  to  an 
action  for  use  and  occupation. 

Where  there  Where  an  express  contract  has  been  entered  into,  which 

IS  a  TOid  or 

iilegil  contract  Cannot  be  enforced,  the  law  will  not  imply  a  contract  to  entitle 

(c)  Keating  v.  Balkeley,  2  Stark.        (d)  Raml»]lo.Wn«^t,ia«eP^S9- 
419.  (e)  2  Cro.  &  J.  377.  «  Tjr.  464. 
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a  plaintiff*  to  recover  in  this  form  of  action ;  neither  can  a  the  oltintiff 
landlord,  where  rent  is  expressly  reserved  payable  at  stated  cover  on  an 
periods,  recover  a  proportionable  part  of  the  rent,  for  the  ""P^^  **"•• 
occupation  of  his  premises  for  any  time  short  of  such  periods. 
Therefore,  where  A.  demised  to  B.  the  first  and  second  floor 
of  a  house  for  a  year,  at  a  rent  payable  quarterly ;  and  during 
a  current  quarter  some  dispute  arising  between  the  parties, 
B.  told  A.  that  she  would  quit  immediately,  and  A.  answered, 
she  might  go  when   she  pleased,  and  B.  quitted,  and  A. 
accepted  possession  of  the  apartments.     It  was  held  that  A. 
could  neither  recover  the  rent,  which,  by  virtue  of  the  original 
contract,  would  have  become  due  at  the  expiration  of  the 
current  quarter ;  nor  rent  pro  ratd,  for  the  actual  occupation 
of  the  premises  for  any  period  short  of  the  quarter,  (e) 

In  a  case  in  which  the  trustees  of  an  insolvent  put  a  person 
into  possession  to  carry  on  the  trade  and  disposed  of  the 
stock,  but  no  other  act  was  done  by  them  to  induce  the  land- 
lord to  believe  they  took  possession  as  tenants,  and  the  jury 
found  there  was  no  occupation,  it  was  held  on  argument,  they 
were  not  liable  for  use  and  occupation,  (f) 

Although  in  a  letting  by  auction  there  is  an  express  stipu- 
lation that  the  rent  shall  be  paid  to  the  auctioneers  or  their 
order,  but  the  owner  signs  the  conditions,  the  auctioneers 
will  be  considered  as  agents  only,  and  the  owner  will  be  en- 
titled to  maintain  his  action  for  use  and  occupation,  {g) 

A  slight  recognition  of  title  will  be  suflScient,  as  where  the 
defendant  said,  "  I  do  not  consider  the  land  yours,  but  prove 
your  right  and  I  will  pay  you ;"  this  will  be  held  suflScient  to 
maintain  use  and  occupation.  (A) 


(e)  Grimman  v.  Legge,  8  B.  &  C.  Moo.  &  M.  479. 

324 ;  and  see  Whitehead  v,  Clifford,  (y)  Evans  v,  Evans,  3  B.  &  Ell. 

iM/ra,  524.  132. 

(/)  How  V.  Kenneth,  6  Nev.  &  (h)  Cripps  v.  Blank,  9  Dowl.  k 

M.  \,  ei  vide  Carter  v.  Wame,  1  Ryl.  480. 
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Where  several  persons  rented  premises  which  were  used 
as  a  Jewish  synagogue,  the  seats  in  which  were  let  out  by  an 
officer  appointed  for  that  purpose,  who  received  the  sums  for 
which  they  let,  and  applied  them  partly  in  the  pajrment  of 
the  rent  of  the  premises,  and  partly  for  general  purposes 
connected  with  the  Jewish  religion ;  it  was  objected  that  an 
action  for  the  use  and  occupation  of  a  seat  in  the  synagogue 
ought  to  have  been  brought  in  the  name  of  the  officer,  and 
not  of  the  lessees  of  the  premises.  But  Abbot,  C.  J.,  was 
of  opinion,  that  in  point  of  law  the  contract  was  to  be  con- 
sidered as  made  with  the  lessees,  who  had  the  legal  title  to 
the  premises:  and  that  the  action  was,  therefore,  rightly 
brought  in  their  name.  (/) 

It  does  not  lie  Where  the  plaintiff's  wife,  who  managed  the  business  of 
misL  arelet'^'  the  house  in  letting  lodgings,  had  let  rooms  to  the 
for  prostitution,  defendant,  knowing  her  to  be  a  prostitute,  and  consenting  to 
her  receiving  visitors  for  the  purpose  of  prostitution,  Lord 
Kenyan  ruled,  that  the  contract  was  contra  bonos  mores,  and 
the  action  therefore  not  maintainable,  (g)  Where,  to  an 
action  for  use  and  occupation,  it  was  set  up  as  a  defence,  ihsi 
the  defendant  was  an  infant  and  a  prostitute,  Eyre,  C.  J., 
was  of  opinion  that  this  was  no  bar  to  the  action  ;  because 
both  an  infant  and  a  prostitute  must  have  lodging :  but  it 
being  shewn  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution,  with  a  knowledge  of  that  fact  on 
the  part  of  the  plaintiff,  his  lordship  held  that  the  action  was 
not  maintainable.  (A) 

Tbe  defendant  Whenever  it  appears  that  the  defendant  has  come  in  under 
pute  the  title  the  plaintiff,  the  rule  of  law,  that  a  tenant  shall  not  dispute 
of  bisiandioid,  ,,jg  landlord's  title,  prevails,  and  he  wiU  not  be  permitted  to 

shew  that  the  plaintiff  has  no  legal  estate.     Thus,  where 

(/)  Israel  o.  Simmons,  2  Stark.  B.  &  P.  340 ;  and  see  Bowaid  r. 

356.  Hodges,  1  Selw.  N.  P.  68,  9th  edh. 

{g)  Girardyv.  Richardson,  1  Esp.  Jennings «.  TlirogmortoB,  t  Rj.  & 

N.  P.  13.  M.  251.  Appletoov.  Ouopbdi*  2  C. 

(A)  Crisp  V.  Charchill,  cited  1  &  P.  347. 
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premises  had  been  let  to  B.  for  a  term  determinable  by  a 
notice  to  quit,  and  pending  such  term  C.  applied  to  A.,  the 
landlord,  for  leave  to  become  the  tenant  instead  of  B.,  and 
A.  consenting,  C.  agreed  to  stand  in  B/s  place,  and  offered 
to  pay  rent.  It  was  held,  that  (though  B/s  term  had  not 
been  determined  either  by  a  notice  to  quit,  or  a  surrender  in 
writing)  A.  might  maintain  an  action  for  use  and  occupation 
against  C,  and  the  latter  could  not  set  up  B.'s  title  in  defence 
to  that  action,  (t) 

And  in  an  action  for  use  and  occupation  by  an  incumbent 
against  the  tenant  of  the  glebe  lands,  the  defendant  cannot 
give  evidence  of  a  simoniacal  presentation  of  the  plaintiff 
with  a  view  to  disputing  his  title.  (Jc) 

And  although  in  ejectment,  where  the  tenant  is  equally 
debarred  from  proving  that  his  landlord  never  had  any  title, 
he  may  shew  that  the  landlord's  title  has  expired ;  (/)  yet  it 
seems,  that,  in  an  action  for  use  and  occupation  the  defendant 
will  not  be  permitted,  though  he  admit  the  landlord's  original 
title,  to  shew  that  it  has  ceased  to  exist,  unless  he  solemnly 
renounced  the  plaintiff's  title  at  the  time,  and  commenced  a 
fresh  holding  under  another  person,  {m) 

The  grantee  of  a  reversion  stands  in  the  place  of  the  or  of  any  one 
lessor;  and  as  attornment  is  now  unnecessary,  the  tenant  can  bUUnSforf*^*' 
no  more  dispute  his  title  than  that  of  the  original  landlord. 
Thus,  where  a  house  was  devised  to  a  trustee,  in  trust  for  a 
devisee,  for  her  sole  and  absolute  use,  and  she  afterwards 
married  B.,  who  let  part  of  it,  under  a  written  agreement, 
ngned  by  himself  only ^  to  the  defendant,  as  a  yearly  tenant, 
and  afterwards  granted  a  lease  for  years  of  the  whole  of  the 
house,  to  the  plaintiff,  which  the  wife  refused  to  execute, 

(t)  Pliipps  V.  Scnltfaorpe,  1  B.  &  (/)  Englanddem.Sybumv.Slade, 

A.  bOrvide  Hyde  o.  Moakes,  5  C.  4  T.  R.  682,  et  vide  stginra. 

&  P.  42.  Woodcock  V.  Nuth,  SBing.  (m)  Balls  v.  Westwood,  2  Camp. 

470.  1  Moo.  &  Sc.  317.  U. 

{k)  Cook  V.  Lozley,  5  T.  R.  4. 
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although  she  was  named  therein ;  the  defendant  had  notice 
of  the  lease,  and  was  required  to  pay  any  rent  that  might 
subsequently  accrue  to  the  plaintiff.  It  was  held«  in  an 
action  for  use  and  occupation,  that  the  defendant  was  liaUe 
to  the  plaintifi^  and  could  not  impeach  his  title,  as  he  must 
be  taken  to  stand  in  the  same  situation  as  B.,  whose  title 
as  landlord  the  defendant  had  acknowledged,  by  occupying 
and  enjoying  the  premises  under  him.  (o)  And  as  the  in- 
terests of  the  tenant  for  life  and  of  the  reversioner  are 
the  same,  the  tenant  in  possession  having  paid  rent  to  the 
tenant  for  life,  cannot  set  up  a  title  in  a  third  person  to  defeat 
the  interest  of  the  reversioner,  in  an  action  by  him  after  the 
death  of  the  tenant  for  life,  {p) 


grantee  of  the 
reteraion  may 
sue  after 
notice ; 


As  soon,  therefore,  as  the  grantee  of  the  reversion  has  given 
notice  to  the  tenant  of  the  conveyance  to  himself,  he  may  call 
upon  him  for  payment  of  his  rent  from  the  time  of  the  Dodce; 
and,  where  the  demise  has  been  without  deed,  may  maintain 
use  and  occupation  against  the  tenant,  {q) 


or  a  trustee 
for  anouitantj 


In  like  manner  the  trustee  for  annuitants  charged  upon 
premises  in  lease,  after  notice  of  the  grant  to  the  tenant 
may  maintain  this  action.  Thus  in  the  case  last  cited,  (r) 
which  was  an  action  of  indebitatus  assumpsit  for  use  and 
occupation ;  at  the  trial  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  King's  Bench,  on  a 
case  which  stated  in  substance  as  follows :  ''  That  the  de- 
fendant, before  the  18th  of  July,  1777,  was  tenant  from  year 
to  year  of  the  lands  in  question  to  Mr.  Bowes,  at  the  yearly 
rent  of  SS3/.  \0s.  payable  half  yearly,  vtsr.,  on  the  12th  of 
May,  and  the  S&A  of  November.  That  by  indenture  of  the 
18th  of  July,  1777,  Mr.  Bowes  and  his  wife.  Lady  Strath- 
more,  granted  annuities  to  several  persons  therein  named,  for 
the  life  of  Lady  Strathmore ;  and  they  covenanted  to  levy  a 
fine  to  the  use  of  the  plaintiff  and  Mr.  Groostrey,  (since  dead) 

(o)  Rennie  0.  Robinson,  7  Moore,      Ryl.  1. 


539. 


(p)  Doe  V,  Whitroe,  1  Dowl.  & 


{q)  Birch  v.  Wright,  1  T.  R.  375- 
(r)  md. 
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upon  trust  to  receive  the  rents  and  pay  the  annuities  out  of 
them,  and  then  to  pay  the  residue  to  Mr.  Bowes  and  Lady 
Strathmore.  That  a  fine  was  levied  accordingly.  That  the 
defendant  paid  all  the  rent  due  on  the  22d  of  November, 

1784,  except  8W.  I5s.  to  Mr.  Bowes,  which  sum  of  81/.  15s. 
was  still  unpaid ;  and  no  rent  had  been  paid  by  the  defendant 
siuce  that  time.  That  in  May,  1785,  the  plaintiff  and 
Goostrey  brought  an  ejectment  against  the  defendant,  and 
laid  the  demise  on  the  6th  of  April,  1785.  That  in  Trinity 
Term,    1785,  they   obtained  judgment,  and  in  September, 

1785,  gave  notice  to  the  defendant  of  their  title,  and  required 
him  to  attorn  to  them,  and  to  pay  to  them  the  money  already 
in  his  hands :  but  the  defendant  refused  to  attorn ;  and 
thereupon  a  writ  of  possession  was  executed,  and  the 
defendant  quitted  the  premises  mentioned  in  the  declaration. 
That  Lady  Strathmore  was  then  living."  The  question  for 
the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover  any,  and  what  sum  of  money  in  this 
action.  And  the  Court  were  of  opinion,  that  the  plaintiff 
was  entitled  to  recover  in  this  action  all  the  rent  due  from  the 
defendant,  which  remained  in  his  hands,  at  the  time  of  the 
notice  from  the  plaintiff,  down  to  the  day  of  the  demise  in 
the  declaration  in  ejectment,  but  not  afterwards. 

In  a  modern  case  it  was  decided  that  where  a  mortgagee  mortgagsc. 
had  given  notice  to  tenants  holding  the  mortgaged  premises, 
under  leases  granted  by  the  mortgagor  (ifter  the  mortgage,  to 
pay  the  rents  to  himself,  the  tenants  were  justified  in  paying 
to  him  all  rents  unpaid  at  the  time  of  the  notice,  as  well  as 
those  accruing  due  afterwards.  And  that  where  such  rents 
were  received  by  the  agent  of  the  mortgagor  subsequent  to 
his  bankruptcy,  and  were  not  actually  paid  over,  the  agent 
might  retain  them  in  order  to  pay  the  interest  accruing  due 
on  the  mortgage  to  the  mortgagee,  who  had  required  him  to 
do  so,  and  that  the  assignees  could  not  recover  them,  (s)  The 
ground  of  this  decision  appears  to  have  been  that  the  mort< 
gagees  might  have  evicted  the  tenants  and  brought  actions 

U)  Pope  V.  Biggs,  9  B.  &  C.  245. 
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It  does  not  lie 
for  rent  due  an« 
tecedcDtly  to 
tenant's  actual 
possession; 


against  them  for  mesne  profits,  but  it  seems  the  rents  couid 
not  have  been  recovered  from  the  tenants  if  they  had  refused 
to  pay  them  qua  rents.  (0 

So  where  after  a  demise  of  land  the  lessor  conveyed  the 
reversion  to  trustees  for  the  benefit  of  A.  and  before  the 
tenant  paid  his  rent  to  his  original  landlord,  he  received 
notice  from  the  cestui  que  trust  of  his  title,  though  not  of 
the  legal  title  of  the  trustees,  the  Court  of  Kang*s  Bench 
held  this  to  be  sufficient  notice  to  enable  the  trustees  to 
maintain  use  and  occupation  against  the  tenant,  for  rent  due 
subsequent  to  the  notice,  (ti) 

The  landlord  cannot  charge  the  tenant  for  the  antecedent 
occupation  of  the  person  from  whom  he  received  the  pre- 
mises. In  an  action  against  the  assignees  of  B.,  a  bankrupt, 
the  declaration  stated  that  the  defendants  on  such  a  day 
were  indebted  to  the  plaintiff  for  the  use  and  occnpatioD  of 
two  houses,  &c.,  before  that  time  occupied  <u  well  by  the 
bankrupt i  whose  estate  therein  the  defendant  afterwards  had^ 
as  the  defendants f  at  their  special  instance  and  request^  for 
one  year  then  elapsed,  and  as  tenants  thereof  respectively  to 
the  plaintiff  and  by  his  permission.  The  second  count  was 
upon  a  quantum  meruit  to  the  same  effect  as  the  indebitatus 
assumpsit.  The  facts  of  the  case  were,  that  after  B.  had 
occupied  the  premises  during  part  of  the  year  under  an 
agreement  to  pay  70/.  a-year  for  them,  he  became  a  bank- 
rupt, whereupon  the  defendants,  his  assignees,  entered  into 
possession,  and  continued  in  the  possession  for  the  remainder 
of  the  year.  A  proportion  of  the  annual  rent  for  that  part  of 
the  year  during  which  the  defendants  were  in  possession  was 
paid  into  court  It  was  holden  that  if  the  pldntiff  could 
recover  at  all  in  this  form  of  action  against  one  person  for 
the  use  and  occupation  of  another,  (as  to  which  the  Court 
would  not  give  any  opinion,)  (r)  it  must  be  on  the  ground  of 
that  occupation  having  been  permitted  at  the  defendant's 


W> 


(0  Videitqn'a, 

(«)  Lwoley  V.  Hodgson,  16  East, 


(o)  This  seems  to  be  settled  is 
the  affirmative  by  the  case  of  Bull 
0.  Sibbs,  8  T.  R.  327. 
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request^  and  that  request  must  be  proved ;  that  the  words 
"at  the  special  uistance  and  request  of  the  defendants/' 
were  in  this  case  words  of  substance,  and  operative,  con- 
necting the  occupation  of  the  defendants,  for  which  they 
were  bound  to  make  a  satisfaction,  with  the  occupation  of  B., 
a  stranger,  for  whose  occupation,  primd  facie  at  least,  the 
defendants  were  not  liable ;  that  in  point  of  fact  it  was  not  at 
the  request  of  the  defendants  that  B.  had  been  permitted  to 
occupy.    The  defendants  had  no  relation  to  B.  but  as  his 
assignees;   and  that  relation  did  not  commence  until  the 
close  of  B/s  occupation:  that  relation,  therefore,  alone  could 
not  have  the  effect  of  making   them   personally  liable  to 
answer  for  his  occupation  before  his  bankruptcy.     The  aver- 
ment that  he  had  been  permitted  to  occupy  **  at  the  request" 
of  the  defendants  was,  therefore,  substance  and  not  mere 
form ;  and,  as  the  plaintiff  had  failed  in  the  proof  of  it,  he 
was  not  entitled  to  recover  from  the  defendants  the  rent  due 
for  B.*s  occupation,  {p) 

But  in  a  subsequent  case,  where  the  assignees  of  a  bank- 
rapt  had  entered  upon  land  in  the  middle  of  a  quarter, 
which  the  bankrupt  had  agreed  to  take  upon  a  building 
lease,  on  the  terms  of  paying  the  rent  half-yearly,  it  was  held 
that  the  action  would  lie  against  them  for  a  whole  year, 
though  they  had  not  occupied  during  all  the  time,  on  the 
ground  that  they  took  subject  to  all  the  liabilities  of  the 
bankrupt,  but  the  case  of  Naish  v.  Tatlock  was  not  cited,  (w) 
And  where  a  feme  sole  has  occupied  a  house,  and  marries, 
her  husband  is  not  liable  in  an  action  for  use  and  occupation 
for  her  tenancy  previous  to  the  coverture,  (a:) 

Where  the  tenant  has  not  obtained  possession  under  the 
plabtifi^  and  the  tenant  has  not  paid  him  rent,  the  plaintiff  can 
only  charge  him  for  use  and  occupation  from  the  time  at  which 
he  became  seised  of  the  legal  estate,  although  he  may  have  had 

(0)  Naish  V.  Tatlock,  2  H.  BL  does  not  appear  to  have  been  cited. 

319.  (x)  Richardson  0.  Hall,  1  B.  & 

(»)  Gibson  V.  Cowthorpe,  1  D.  B.  50. 
&R,205.   Note,  Naish  «.  Tatlock, 
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an  equitable  estate  long  before,  (y)    The  defendant  entered 
upon  a  leasehold  cottage  under  J«  S,  who  soon  after  mortgaged 
it  to  W.  S»9  and  in  1806  assigned  the  equity  of  redemptioQ  to 
the  plaintiff.   On  the  18th  of  July,  1808|  W.  S.  assigned  the 
legal  estate  in  the  premises  to  the  plaintiff.     The  defendant 
continued  in  possession  till  the  Michaelmas  following,  and  had 
paid  no  rent  for  the  last  two  years.     It  was  contended  that 
although  a  person,  having  the  equitable  estate  only,  could  not, 
perhaps,  maintain  use  and  occupation  without  privity  of  con- 
tract;   yet  the  plaintiff  being  now  clothed  with  the  legal 
estate,  his  title  would  have  reference  to  the  time  when  the 
equity  of  redemption  was  assigned  to  him  so  as  to  entitle 
him  to  two  years'  rent     But  Lord  EUenborougb  dearlj 
held,  that  he  could  only  recover  rent  for  the  period  between 
the  18th  of  July  and  Michaelmas  day,  1808.  («) 

It  lies  for  rent  Where  premises  have  been  demised,  for  a  term  under  a 
premiies  are  written  agreement,  the  landlord  may  recover  in  an  action  for 
burnt,  ^gg  ^ij  j  occupation,  the  rent  accruing  after  the  premises  are 

burnt,  and  no  longer  inhabited  by  the  tenant.  For  as  long  as 
the  term  continues,  the  landlord  cannot  enter  to  rebuild;  and 
the  tenant  must,  therefore,  be  taken  still  to  hold  the  land, 
which  is  sufficient  to  satisfy  the  words  of  the  statute  of  the 
1 1  Geo.  II.  c.  29.  (a)  But  a  tenant  from  year  to  year,  not 
under  any  agreement  to  repair,  may  quit  without  previous  no* 
tice  to  his  landlord,  on  the  premises  becoming  unsafe  and  use- 
less from  want  of  repairs ;  and  he  will  not  be  liable,  in  an  ac- 
tion for  use  and  occupation,  for  any  rent  after  the  occupation 
has  ceased  to  be  beneficial  (6)  or  unwholesome  for  want  of 
sufficient  drainage,  without  great  and  unreasonable  labour 
and  expense  in  repair,  (c)  But  if  the  premises  are  consumed 
by  fire,  tenant  from  year  to  year  will  be  liable  to  an  action  for 
use  and  occupation,  until  the  regular  determination  of  his 
tenancy.  (cQ 

(y)  See,howeyer,Hullo.Vaughan,  (6)  Edwards  v.  Etheringtoo,  I 

and  Keating  o.  Bulkely,  tt^a,  Ry.  &  M.  268.  7  D.  &  It  117- 

iz)  Et  vide  Morgell  v.  Paul,  2  (c)  Collins  v.  Barrov,  1  Moo.  k 

Man.  &  Ryl.  303.  Rob.  112. 

(a)  Baker  t7.  Holtzapffell,  4  Taunt.  ((Q  Izod  r.  Gorton,  5  Bing.  301. 

45.    IsVca.  115.  N.  S. 
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Use  and  occupation  lies,  where  the  tenant  quits  the  prettuses  or  after  the 
without  any  regular  determination  of  the  demise.     And  nmtted  wtthoat 
vhere  in  an  action  for  the  use  and  occupation  of  apartments  ^^^^r. 
in  the  pkintiff 's  house  during  half  a  year^  it  appeared  that  mined, 
the  rent  was  claimed  in  consequence  of  the  defendant  having 
neglected  to  give  a  notice  to  quit ;  and  the  defence  set  up 
was,  that  the  plaintiff,  after  the  defendant  had  quitted,  had 
put  up  a  bill  at  the  window ;  Lord  Kenyan^  C.  J.,  expressed 
an  opinion  that  the  defence  insisted   on  would  afford   no 
answer  to  the  plaintiff's  action.     It  was  for  the  benefit  of  the 
defendant  that  the  apartments  should  be  let ;  nor  would  he 
infer  from  the  circumstances  of  the  landlord's  endeavouring 
to  let  them,  that  the  contract  was  put  an  end  to ;  there  must 
be  other  circumstances  to  shew  it,  and  not  merely  an  act  of 
so  unequivocal  a  kind ;  and  as  the  plaintiff  had  proved  the 
taking  the  premises,  and  the  payment  of  the  rent,  it  was 
incumbent  on  the  defendant  to  prove,  by  express  evidence, 
that  the  tenancy  was  determined,  (e) 

Where  the  defendant,  in  1799,  agreed  to  take  the  pre- 
mises  for  seventeen  years  at  a  yearly  rent,  and  entered; 
and  in  1813,  the  plaintiffs  contracted  to  sell  the  fee  to  A., 
who  thereupon  bought  from  the  defendant  the  residue  of 
his  term,  and  without  the  assent  of  the  plaintiffs,  put  in 
a  new  tenant,  who  occupied  for  two  years,  and  then  the  con- 
tract for  sale  of  the  fee  was  rescinded.  It  was  held,  that  the 
plaintifis  were  entitled  to  recover  from  the  defendant,  in  an 
action  for  use  and  occupation,  the  rent  from  1813  to  the  end 
of  the  original  term,^as  there  had  been  no  surrender  in  writing 
of  his  interest,  and  as  the  plaintiflb  had  not  assented  to  the 
change  of  tenancy,  (f)  This  case  is  clearly  distinguishable 
from  Phipps  V.  Sculthorpe  before  noticed,  {g) 

Where,  however,  a  tenant  from  year  to  year,  at  a  rent 

(«)  Redpath  v.  Roberts,  3  Esp.  (/)  Matthews  o.  Sawell,  8  Taunt. 

225,  recognized  by  Lord  Ellen-  270. 

borough  in    Mills    v.  Bottomley,  {g)  Si^ra,  p.  517* 
cited  Sdw.  N.  P.  U21,  9th  edit. 
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payable  half  yearly,  without  giving  any  notice  to  the  land- 
lord,  quitted  the  premises  at  the  expiration  of  a  year ;  and 
before  the  next  half  year  expired,  the  landlcurd  let  the  pte* 
mises  to  another  tenant  who  occupied  them ;  it  waa  held, 
that  the  landlord  was  not  entitled  to  recover  rent  firom  the 
first  tenant  firom  the  expiration  of  the  year,  when  he  quitted 
the  premises,  to  the  time  when  the  landlord  relet  the  same  to 
the  second  tenant  the  contract  for  letting  being  entire,  (g) 

So  where  a  lessee  quitted  apartments  which  he  iiad  taken 
for  a  year,  in  the  middle  of  his  term,  and  the  lessor  let  them 
by  the  week  to  another  tenant,  it  was  held  that  the  lessor 
could  not  recover,  in  an  action  for  use  and  occupation, 
against  the  lessee  for  a  subsequent  portion  of  the  year, 
during  which  the  apartments  had  been  unoccupied.  (A) 

And  where  a  landlord,  in  the  middle  of  a  quarter,  aoeepted 
from  his  tenant  the  key  of  the  house  demised,  under  a  parol 
agreement  that  upon  her  then  giving  up  the  possession  the 
rent  should  cease,  and  she  never  afterwards  occupied  the 
premises,  it  was  held,  that  he  could  not  recover  in  an  actkn 
for  the  use  and  occupation  of  the  house  for  the  time  subse- 
quent to  his  accepting  the  key.  (t} 

not  if  tenant  A  party  can  be  charged  for  use  and  occupation  so  long 

trespaiKr;  ^^J  ^^  ^h®  plaintiff  treats  him  as  his  tenant ;  for  if  the  owner 
treat  the  occupier  as  a  trespasser,  he  cannot  claim  rent  of 
him ;  and,  therefore,  if  he  recover  the  lands  in  ejectment,  he 
cannot  afterwards  charge  the  defendant  for  use  and  occupatioa 
beyond  the  day  of  the  demise  in  the  ejectment,  {k)  But  the 
action  was  held  to  lie  against  a  lessee  firom  year  to  year,  not- 
withstanding bankruptcy  and  the  occupation  by  his  assignee 
during  part  of  the  term  for  which  the  rent  accrued.  (/) 

{g)  Hall  f>.  Burgess,  5  B.  &  C.  Legge,  mprOy  515. 

332.  (k)  Birch  o.  Wright,  1 T.  R.  srs. 

(A)  Walls  o.  Atcheson,  3  Bing.  Curuer  o.  Mercer,  cited  Md.  387. 

462.  And  see  Doe  dem.  Cheny  v.  Bat- 

(t)   Whitehead   «.    Clifford,    5  ten,  Cowp.  243. 

Taunt.  518 ;  and  see  Grimman  «.  {I)  Boot  v.  Wilaon,  8  East,  311. 
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If  the  rent  be  entire,  and  the  landlord  evict  the  tenant  or  after  enc- 
out  of  part  of  the  demised  premises,  the  tenant  may  abandon 
the  residoe,  and  in  that  case  he  cannot  be  charged  for  the 
occupation  of  any  part,  (tn)  But  if,  after  the  eviction,  he 
still  continue  to  occupy  the  residue,  it  seems  that  he  may  be 
charged  for  such  occupation  upon  a  quantum  meruit.  (») 

If  A.  let  lands  to  B.,  who  underlets  to  C.  and  others;  and 
during  these  tenancies  A.  gives  notice  to  C.  and  the  other 
under-tenants  to  quit,  and  C.  quits,  and  the  lands  before 
occupied  by  him  remain  unoccupied  for  a  year,  and  are  then 
again  let  by  B. ;  A.  cannot  recover  against  B.  for  the  use  and 
occupation  of  this  land  for  the  year  in  which  it  was  unoccu- 
pied; such  a  case  amounts  to  an  eviction,  and  may  be 
pleaded  Co  the  whole  demand,  (o) 


If  one  of  several  executors  enters  on  the  demised  premises, 
such  entry  will  not  enure  as  the  entry  of  all,  so  as  to  make  all 
the  executors  liable  in  an  action  for  use  and  occupation,  (p) 

The  declaration  for  use  and  occupation  may  be  as  general  Declmtioiu 
in  assumpsit  as  in  ilebt ;  and  the  same  rule  as  to  setting  out 
the  local  situation  applies  to  either  form  of  action,  {q) 

A  plea  of  nil  habuit  in  tenementis  is  bad  both  in  assumpsit  Plea, 
and  in  debt  for  use  and  occupation,  (r) 

In  an  action  by  a  surviving  owner  for  the  use  and  occupa- 


Cm)  Smith  o.  Raleigh,  3  Camp. 
513;  and  see  Pope  v.  Biggs,  9  B. 
&  G.  245. 

(a)  Stokes  v.  Cooper,  3  Campb. 
513,  note.  And  see  Tomlinaon  v. 
Day,  2  B.  &  B.  680. 

(o)  Bam  V.  Phelps,  1  Stark.  94. 

(p)  NaUon  v.  Tozer,  1  C,  M.  Sc 
R.  172. 

(9)  Guest  V.  Caumont,  3  Camp. 
235,  et  vide  9  Geo.  IV.  svpra.  For 
the  declaration  for  use  and  occu- 
pation in  debt,  vide  Chitt.  on  Plead. 
Vol.  IL  p.  36,  6th  edit.    The  ex- 


ception  in  favour  of  debts  for  rent 
in  the  London  Court  of  Conscience 
Act  (3  Jac.  I.  c.  13)1  and  the  Tower 
Hamlet  Act,  23  Geo.  II.  c.  30,  ex- 
tends to  the  action  for  use  and  oc- 
cupation. Vide  WooUey  9.  Clout- 
man,  Dougl.  244.  Holden  v,  New- 
man, 13  East,  161.  Secust  in  Md- 
dlesex,  vide  Parker  e.  Vaughan^  2 
B.  &  P.  29. 

(r)  Curtis  v.  Spitty,  1  Bing.  16. 
N.  S.  4  Moo.  &  Sc.  Lewis  e. 
WiUis,  1  Wils.  314. 
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tion  of  premises  under  two  jointly,  it  is  not  sufficient  to  allege 
that  the  premises  were  held  by  the  sufferance  and  permission 
of  the  surviving  owner  only :  (r)  but  in  such  case  there  are  two 
modes  of  declaring :  either  by  alleging  that  the  defendant 
was  indebted  to  both,  for  the  use  and  occupation  by  the 
permission  of  both ;  or  that  he  is  indebted  to  one,  for  the 
use  and  occupation  of  the  premises,  held  and  enjoyed  by  the 
joint  permission  of  both,  {s) 

Evidence.  In  an  action  for  use  and  occupation,  the  plaintiff  is  al* 

lowed  to  resort  to  the  original  agreement,  though  void 
under  the  Statute  of  Frauds,  in  order  to  ascertain  the  amount 
of  the  rent  due.  {t) 

But  where  a  lessee  took  a  farm  under  an  agreement  which 
he  never  signed,  and  the  terms  of  which  his  lessor  omitted 
to  fulfil,  in  an  action  for  use  and  occupation,  the  Court  of 
C.  P.  held  that  the  Jury  were  not  bound  by  the  amount  of 
rent  mentioned  in  the  agreement,  but  might  ascertain  the 
value  of  the  land  by  other  evidence,  and  give  their  verdict 
accordingly,  (ti) 

A  printed  paper  read  to  the  tenant,  and  assented  to  by  him, 
although  not  signed  by  either  of  the  parties,  may  be  referred 
to  by  the  attorney  to  shew  the  terms  of  the  letting.  («) 

Where  premises  had  been  demised  by  two  tenants  in 
common,  and  the  rent  for  a  time  paid  to  the  agent  of  both, 
but  afterwards  the  tenant  had  notice  to  pay  a  moiety  of  the 
rent  to  each  of  the  two,  and  separate  receipts  were  thereupon 
given ;  it  was  holden  to  be  a  question  of  fact  for  the  jury 
whether  or  not  the  parties  meant'to  enter  into  a  new  contract 
with  a  separate  reservation  of  rent  to  each,  (to) 

(r)  Israel  v.  Simmons,  2  Stark.  («)  Tomlinson  v.  Day»  9  B.  & 

356.  B.  680. 

(#)  Per  Holroyd,  J.,  ibid.  360.  (v)  Lord  Bolton  r.  TomKn,  I 

(0  De  Medina  v.  Poison,  per  Nev.  &  P.  247. 

Gibbs,  C.  J.,  Holt,  47.  (w)  Powis  v.  Smith,  5  B.  &  A.  S5a 


CHAP.  I.]    Landlord's  Remedies  against  Tenant.  527 


SECTION  IV. 


OP  THE  landlord's   REMEDY    FOR   BREACH   OF   COVENANT 

OR   AGREEMENT. 


The  action  of  covenant  lies  not  only  for  the  rent  reserved,  i.  fiy  action 
but  also  for  damages  in  all  cases  in  which  any  covenant, 
express  or  implied,  has  been  broken.  And  where  lessee  for 
years  bad  been  ousted,  the  ancient  remedy  was  by  writ  of 
covenant,  by  which,  when  ousted  by  the  lessor,  and  the  term 
was  still  in  being,  he  recovered  the  term  and  damages ;  or 
if  the  term  were  expired,  or  the  ouster  were  committed  by  a 
stranger  claiming  an  elder  title,  damages  only,  (or) 

Whether  a  party  has  broken  any  of  his  covenants  or  not, 
is  a  matter  properly  triable  at  law,  as  the  damages  (supposing 
a  breach)  cannot  be  settled  without  such  trial,  (y) 


ions. 


The  action  of  covenant  lies  only  where  the  covenant  upon  Lies  only  on 
which  the  defendant  is  to  be  charged  has  been  made  by  him  ^^  ^ 
by  deed  under  seal,  either  indented  or  polled ;  («)  for  if  A.  and 
B.  enter  into  a  covenant,  and  only  A.  seal,  he  cannot  main- 
tain covenant  against  B. ;  (a)  a  rule  not  without  exceptions  ; 
thus,  if  a  lease  be  made  to  A.  and  B.  by  indenture,  and  A.  Ezceptic 
seal  a  counterpart,  and  B.  agree  to  the  lease,  but  do  not 
seal,  B.  may  be  sued  for  covenant  broken ;  (6)  and  where  the 
crown  by  letters  patent,  grants  a  lease  to  A.,  which   A. 
accepts  J  without  sealing  any  counterpart,  his  mere  acceptance 


(«)  2  BL  Com.  16S.  Esp.  42. 

(y)  Stafford  v.  London  (City),  4  (6)  Co.  lit.  231.  a.     Brett  o. 

Bro.P.  C.  635.  Cumberland,  2  Rol.  Rep.  63.    Ver- 

(2)  Fits.  Nat.  Brev.  145.  e.  non  v.  Jeffreys,  Str.  1146.    S.  C.  7 

(a)   Sutherland  o.  lishman,  3  Mod.  368. 
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binds  faim^  and  he  may  be  sued  in  covenant,  (c)  By  local 
custom  also^  (as  in  London  and  Bristol,)  covenant  lies^  though 
the  demise  be  by  parol;  (J)  which  custom  must  be  taken lo 
strictly  as  only  to  charge  the  party  to  the  demise,  and  not  his 
representatives,  {e) 

An  action  of  covenant  cannot  be  brought  upon  an  in- 
denture or  deed-poll  by  a  person  who  is  not  a  party  thereto, 
although  the  covenant  be  for  his  benefit.  (/) 

Tenants  in  common  may  sue  in  covenant  the  lessee  of 
a  house,  who  after  the  demise,  but  before  the  breach  alkged, 
becomes  a  co-tenant  with  the  plaintiffs  in  the  same  estate,  (f) 


When  the 
covenantees 
should  join. 


The  necessityof  joining  the  several  covenantees  asplaixHfSt 
in  an  action  of  covenant  depends  entirely  upon  the  nature 
of  their  interest,  and  of  the  cause  of  action  arising  oat  of 
the  covenant ;  for  if  such  interest  be  joint,  no  words  of 
severalty  can  dispense  with  the  necessity  of  joining  the  par* 
ties.  For  instance,  if  the  interest  be  joint,  though  the  cove- 
nant be  made  with  A.  and  B.  jointly  and  severally,  or  with 
A.  and  B.  and  with  each  of  them,  A.  and  B«  muat  never- 
theless join  in  the  action.  (A) 


A.  demised  premises  to  B.  and  died,  having  devised  a 
moiety  of  his  reversion  to  C.  and  the  other  moiety  to  D. ;  it 
was  agreed  by  the  Court  that  C.  and  D.  might  sue  jointlj 
for  the  rent,  (t) 

B.,  by  indenture  covenanted  with  C.  and  D.  and  to  and 


(e)  Lord  Ewre  v.  Strickland, 
Cro.  Jac.  240.  Brett  o.  Camber- 
land,  mp.    S.  C.  Cro.  Jac.  522. 

{d)  Fits.  Nat.  Brev«  146.  (A.) 
Wade  V,  Bemboe,  1  Leon.  2. 

(e)  Ibid. 

(/)  Green  v.  Home,  1  Salk.  197. 
Em  parte  Richardson,  14  Yea.  187. 

{$)  Yates  V.  Cole,  2  B.  &  B.  660. 

(A)  SUngaby's  case,  5  Co.  19* 
Barry     o.     Perin,     Moore,    849. 


Anon,  a  Leon.  47.  Sannden  v. 
Johnson,  Skin.  401.  Tate  r. 
Rooles,  1  Balstr.  35.  S.  C  Ydr. 
177.  Ecdeston  r.  OyMhain,  1 
Saand.  153.  S.  C.  2  Keb.  338, 
335.  Spencer  v.  Durant,  1  Skov. 
8.  S.C.  Comb*  115.  Andersoae. 
Mardndale,  1  East,  4Sr7,  eT  nk 
Piatt  on  Covenants,  127. 

(t)  Midgley  «.  Lovelace*  Cartk. 
289. 
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mih  £.  and  F.  his  wife,  (who  afterwards  became  the  wife 

of  D.)  and  their  assigns,  and  to  and  uAth  each  ofihem^  that  he 

(B.)  at  the  time  of  sealing  and  delivering  the  indenture  was 

hwfully  and  solely  seised  of  a  certain  rectory.     An  action 

was  brought  by  D.  and  F.  his  wife  for  a  breach  of  the  co» 

veoant    After  verdict  and  judgment  for  the  plaintiffs  in  B. 

R.  the  judgment  was  reversed  on  error  in  the  Exchequer 

Cbamber,  upon  the  ground,  that  notwithstanding  the  words 

^  and  to  and  with  each  of  them^  the  other  covenantee  should 

have  joined  in  the  action,  because  the  interest  which  passed 

to  the  covenantees  by  the  covenant  was  joint,  and  not  se* 

veraL  (i)    So  if  a  man  demise  black-acre,  white-acre,  and 

green-acre  to  A.  B.  and  C,  and  covenants  with  them,  and 

each  of  them,  that  he  is  the  lawful  owner,  this  is  a  joint  co- 

fenantf  and  A.  B.  and  C.  must  all  join  in  an  action  for  a 

breach  of  it.  (/)    And  where  one  covenants  with  three  to 

pay  money  to  one  of  them,  this  is  a  joint  covenant,  and  all 

must  join  in  suing  upon  it.  (m) 

So  where  the  plaintiff  declared  that  A.  covenanted  with 
him  and  two  others,  parties  to  the  deed,  to  pay  them 
an  annuity  for  the  use  of  a  third  person ;  though  the  plain- 
tiff averred  that  the  other  two  never  sealed  the  deed,  it 
was  held  on  demurrer,  that  the  interest  which  passed  being 
join^  and  the  other  two  being  named  in  the  deed  as  cove* 
nantees,  not  only  they  might  sue  though  they  had  not  exe- 
cated,  (n)  but  they  must;  and  that  the  declaration  was  bad, 
it  not  appearing  that  they  had  refused  to  assent  to  the  deed 
which  they  had  omitted  to  execute,  (o)  But  it  is  left  doubtful 
by  the  case,  whether  the  declaration  would  have  been  good 
if  it  had  alleged  such  refusal. 

Where  rent  was  reserved  to  a  person  who  was  not  a  party 
to  the  lease,   but  whose  guardian  consented  for  him,  and  the 

(k)  Slingsby's  case,  5  Rep.  19.  (i)  See  Clement  v,  Henley,   2 

S.  C.  (called  Beckwith's  case,)  3  Rol.  Abr.  Fait.  F.  pi.  2.   Vernon  o. 

Leon.  160.  Jefferys,  2  Str.  1146.    7  Mod.  358. 

(/)  Ibid.  (o)  Petrie  v.  Bury,  3  B.  &  C. 

(i»)  Pet  Fenner,  J.,  1  Bulstr.  26.  353. 
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lessees  covenanted  with  him  and  the  lessors,  who  were  hii 
trustees,  to  pay  rent,  &c. :  it  was  held  that  he  could  not  job 
with  the  actual  lessors  in  an  action  upon  the  ooyenant,  the 
Court  not  being  at  liberty  to  presume  that  any  interest  passed 
from  any  person  except  the  demising  parties,  (p) 

If  a  lease  is  made  by  A.  to  B.,  and  the  lessee  enters  into 
the  usual  covenants,  and  afterwards  A.  grants  the  reversion 
to  C.  and  D«,  and  the  heirs  of  D.,  but  as  to  the  estate  of  C. 
in  trust  for  D.,  the  benefit  of  the  covenants  will  pass  to  them 
jointly,  and  a  declaration  for  breach  of  covenant  by  C.  alone 
will  be  bad  on  demurrer,  {q) 

yfhen  they  On  the  Other  hand,  if  the  interest  conveyed  by  the  cove- 

nant be  several,  no  words  of  joinder  can  make  it  imperative 
upon  all  the  covenantees  to  join  in  the  action;  for  though, 
inasmuch  as  the  covenant  is  expressed  to  be  joinif  they  may 
all  join ;  yet  as  the  interest  is  several  they  may  sever  at  their 
option,  (r)  As  if  a  man  demise  black-acre  to  A.,  white-acre 
to  B.,  and  green-acre  to  C,  and  covenant  with  them  that  be 
is  the  lawful  owner  of  the  several  acres,  the  covenant  is  se- 
veral, because  their  interests  are  several ;  and  each  may 
maintain  a  separate  action  against  the  covenantor  in  case  of 
a  breach  respecting  his  particular  interest,  (s)  So  if  by  deed 
reciting  two  distinct  annuities  granted  to  A.  and  B.,  the 
grantor  covenants  with  them,  their  executors,  &c.,  for  pay- 
ment, the  covenant  is  several,  and  the  executors  of  one  of 
them  dying,  may  maintain  an  action  for  breach  of  covenant;  (I) 
but  if  the  grant  of  an  annuity  be  to  two  habendum  in  moieties, 
with  a  covenant  for  payment,  the  interest  is  joint.  («) 


(/»)  Lord  Southampton  v.  Brown,  153.   S.  C.  2  KeL  338, 3S6.    Ji 

6  B.  &  C.  718,  et  vide  Berkeley  v,  o.  Emery,  8  Taunt.  846.     8ed  vide 

Hardy,  5  B.  &  C.  355.    8  Dowl.  Anon.  2  Leon.  47. 

&  Ryl.  102.  («)  Slingsby's  case,  mb.  «^. 

(9)  ScoUo.  Godwin,  I  B.  &  P.  67.  (0  Withers  o.  Bireham,  3  B.  & 

(r)  Justice  Windham's  case,  6  G.  254.     5  D.  &  R.  106. 

Rep.  8.    Wotton  v.  Cooke,  Dyer,  («)  Lane  v.  Drinkwater,  1  C  If . 


337.    Barrey  v,  Perin,  Moore,  849.      &  R.  599,  ei  vide  Sehryn's  N.  P. 

Wilkinson  o.  Uoyd,  2  Mod.  82.      465, 9U1  edit 
Eccleston  v,  Clipaham,  1  Saund. 
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If  ooe  of  seTeral^'oin/  covenantees  be  dead»  the  survivor 
must  aver  the  death  in  his  declaration,  {s)  And  so  if  one 
named  in  the  indenture  have  omitted  to  seal  it,  this  must  be 
spedally  averred,  {t) 

When  several  persons  covenant  jointly ^  all  the  covenantors  When  the 
must  be  made  defendants :  (u)  but  if  they  covenant  jointly  should  be 
and  severally,  then  it  is  at  the  option  of  the  covenantee  to  i^^'^^* 
soe  them  joindy  or  severally ;  («)  which  dbtinction  between 
the  necessity  of  joining  several  covenantors  and  several  cove- 
nantees 18  thus  elucidated  by  Lord  Coke : — **  Between  Mat^ 
/Aeicfo*  and  others  plaintifis,  and  Lydiate  defendant,  the  case 
was  such :    a  charter  party  indented   between   the  master 
and  the  owner  of  the  ship  of  the  one  part,  and  Greorge  Ly'^ 
diaie  and  six  other  merchants  of  the  other  part ;  by  which 
the  master  and  owner  covenant  with  the  merchants  to  ship 
certain  merchandises  at  such  a  port  beyond  sea,  and  to 
transport  them  to  the  city  of  London ;  for  which  each  of  the 
merchants  covenants  separatim  with  the  master  and  owner, 
that  one  merchant  shall  pay  3/.,  another  3/.,  &c.  et  sic  de 
ceteris.     And  the  words   of  the  covenant  are  conveniuni 
teparaiimf  S^c.,  and  in  the  end  is  this  clause,  et  ad  performa* 
tionem  omnium  et  singularum  conventionum  ex  parte  prtsJ 
mereatarmm  perimplend"  guilibit  mercatorum  prad  separatim 
ohUgat  seipsum  prafaf  magistro  et  proprieiariis^  in  double 
the  freight*     And  now  on  one  of  the  several  covenants  an 
action  of  debt  was  brought  against  Lydiate,  one  of  the  mer- 
chants  on  the  said  indenture.     To  which  the  defendant 
pleaded  that  the  seal  of  another  of  the  merchants  fixed  to 
the  said  indenture  was  broken  from  the  deed ;  upon  which  the 
plaintiff  did  demur  in  law.  And  in  this  case  it  was  resolved : — 

"  Ist.  That  although  the  merchants  join  in  covenant  sciL 

{t)  Osbom  V.  Crosbem,  1  Sid.  (te)  i  Wms.  Saund.  154,  n.  I. 

238.     Scott  V.  Godwin,  1  B.  &  P.  (p)  Lilley  v.  Hedges,  1  Str.  553. 

67.  S.  C.  8  Mod.  166.     Enys  v,  Doni- 

(/)  Vernon  9.  Jefferys,  Str.  1146.  thorne.  Burr.  1190. 
S.  C.  7  Mod.  358. 
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conveniuni  separatim^  yet  this  word  separatim  makes  it  seyeral 
covenants,  and  not  a  joint  covenant.  Also  the  said  later 
clause  ad  performationem  omnium  et  singularum,  S^e.,  is  in 
law  several,  by  reason  of  this  word  separatimt  and  thb  word 
shall  be  referred  to  the  several  covenants  before. 

*^  2d.  It  was  resolved,  that  although  the  covenants  on  the 
part  of  the  master  and  owner  were  joint,  yet  the  covenants 
on  the  part  of  the  merchants  stood  several:  and  for  this 
cause  if  the  seal  of  one  of  the  merchants  be  broken  from  the 
deed,  it  should  not  avoid  the  deed  but  only  against  him ;  but 
if  any  of  the  seals  of  the  master  or  owners  had  been  broken 
from  the  deed,  all  their  covenants  had  been  defeated.  And 
if  the  deed  had  been  razed  in  the  date  after  the  delivery,  it 
had  gone  to  the  whole.  But  when  the  covenants  are  severalt 
they  are  as  several  deeds  written  in  one  and  the  same  piece  of 
parchment.     And  judgment  was  given  accordingly.**  {w) 

It  is  to  be  observed,  that  though  a  covenant  be  joint,  yet 
if  it  be  broken  by  the  tort  of  one  of  the  covenantors,  the 
other  covenantor  shall  not  be  charged  with  this  breach  of 
covenant ;  thus,  though  on  a  joint  demise  by  A.  and  B.  an 
action  for  breach  of  the  covenant  for  quiet  enjoyment  by  the 
entry  of  a  stranger,  must  be  against  both^  yet  if  one  of  the 
covenantors  enter  tortiously  upon  the  lessee,  his  act  shall  not 
be  charged  upon  the  other ;  but  the  covenant  shall  for  this  pur- 
pose be  taken  as  several,  and  the  wrong-doer  alone  be  sued,  (x) 

Upon  the  whole,  therefore,  it  appears  that  where  there 
are  several  covenantees,  they  must  all  join  if  their  interest  be 
joint,  although  the  covenant  be  several ;  but  may  all  sever  if 
their  interest  be  several,  although  the  covenant  be  joint ;  and 
that  when  there  are  several  covenantors,  they  must  all  be 
joined,  where  the  covenant  is  joint,  and  not  several ;  but  may 
either  be  joined  or  sued  separately,  when  the  coTenant  is 
several  as  well  as  joint. 


(w)  MathewBon's  case,  5  Rep.  23.      97.    S.  C.  1  Salk.  137.     Show.  79. 
(«)  Coleman  r.  Sherwin,  Garth. 
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The  non-joinder  of  joint  covenantees,  where  no  averment  Consequence 
is  made  in  excuse  of  such  omission,  (as  that  they  are  dead, 
or  have  not  sealed,)  (y)  is  a  fatal  variance,  and  ground  of  non- 
suit upon  plea  of  non  est  factum.  {»)  Where  the  omission 
of  any  plaintiff,  who  ought  to  be  joined,  appears  upon  the 
face  of  the  declaration,  the  defendant  may  demur  generally, 
bring  error,  or  move  in  arrest  of  judgment :  (a)  where  it  does 
not  so  appear,  he  may  crave  oyer  of  the  deed  ;  and,  having 
thus  brought  the  omission  upon  the  face  of  the  pleadings,  take 
the  same  course  as  if  it  had  appeared  by  the  declaration,  {b) 

But  the  non-joinder  of  several  joint  covenantors  can  be 
taken  advantage  of  by  plea  in  abatement  only,  (c) 

And  by  the  3  8b  4  Wm.  IV.  c.  42,  s.  8,  it  is  provided,  that  3  &  4  Wm.  ^ 
no  plea  in  abatement  for  non-joinder  of  any  person  as  a  co- 
defeodant  shall  be  allowed  in  any  court  of  common  law, 
unless  it  shall  be  stated  in  such  plea  that  such  person  is  re- 
sident within  the  jurisdiction  of  the  Court,  and  unless  the 
place  of  residence  of  such  person  shall  be  stated  with  suffi- 
cient certainty  in  affidavit  verifying  such  plea;  and  the  plain- 
tiff may  reply  the  discharge  of  such  person  by  bankruptcy 
and  certificate,  or  under  the  Insolvent  Act. 

Xhe  action  of  covenant  is  either    local    or  transitory,  Venue, 

according  as  it  is  founded  upon  the  privity  of  contract,  or  ^i^Z^ 

privity  of  estate,  {d)    For  wherever  it  is  founded  upon  privity 

of  contract^  there  it  may  be  brought  in  any  county,  without 

respect  to  the  particular  situation   of  the  lands  demised, 

agreeably  to  the  maxim  debitum  et  contractus  sunt  nullius 

lad*  {e)    The  lessor  may,  therefore,  sue  the*  lessee,  and  the 

lessee  sue  the  lessor  in  any  county.  (/)     And  the  statute 

32  Hen.  VIII.  c.  34,  having  transferred  the  privity  of  con- 

(y>   As  to  the  averment  see  Petiie  (b)  Ibid. 

tK  Bury,  st^a,  p.  259.  (c)  Ibid. 

(^)      Eccleston   v.    Clipsliam,  1  (d)  Vide  Selw.  N.  P.  499,  9  edit. 

Wms.    Saund.  154.  n.  (1).    Cabell  (0  Bulwer's  case,  7  Rep.  57.  a. 

p.  Vamifihan,  Urid,  291.  n.  (4.)  (/)  Ibid.  2.  a. 

(a)   Jbid. 
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tract  to  the  assignee  of  the  reversion,  in  respect  of  express 
covenants  running  with  the  land,  {/)  for  all  such  covenants 
the  assignee  of  the  reversion  stands  precisely  in  the  same 
situation  as  the  lessor ;  and  may,  in  like  manner,  sue  or  be 
sued  by  the  lessee  in  any  county,  (g)  And  upon  this  prin- 
ciple of  the  transitory  nature  of  contracts,  wherever  the 
action  arises  upon  privity  of  contract,  covenant  may  be 
maintained  in  any  county  in  England  in  respect  of  landi 
lying  in  Ireland,  the  West  Indies,  &c.  (A) 

An  action  of  assumpsit  for  breach  of  an  implied  covenant 
to  keep  the  demised  premises  in  repair,  is  transitory,  and  not 
local,  (i) 


Wben  local. 


But  when  the  action  arises  by  mere  force  of  privity  of 
estate,  the  action  is  local,  and  must  be  brought  in  the  county 
where  the  lands  lie,  and  not  in  any  other  county,  though  the 
lease  may  have  been  made  there,  {k)  The  lessor,  therefore, 
can  sue  the  assignee  of  the  lessee,  and  the  assignee  of  the 
lessee  can  sue  the  lessor,  in  such  particular  county  only, 
because  no  other  privity  than  that  of  estate  exists  between 
these  parties.  (Q  And  as  the  assignee  of  the  reversion  is,  as 
has  been  before  observed,  in  the  same  situation  as  the  lessor, 
it  follows  that  the  same  rule  applies  to  him ;  and  that  con- 
sequently all  actions  of  covenant  by  the  assignee  of  the 
reversion  against  the  assignee  of  the  lessee,  and  by  the 
assignee  of  the  lessee  against  the  assignee  of  the  reversion, 
are  local,  {m)  And  when  rent  is  reserved  payable  in  the 
county  of  A.  out  of  lands  situate  in  the  county  of  B*,  the 
venue  must  be  laid  in  B.  (n) 


(/)  Supra, 

(g)  Thursby  v,  PUnt,  I  Saund. 
237.  S.  C.  1  Lev.  259.  1  Sid.  401. 
2  Keb.  439,  492 ;  and  by  the  name 
of  Nmistie  v.  Hall,  1  Ventr.  10. 
Thrale  v,  Cornwall,  1  Wils.  165. 

(*)  Wey  V.  Yalley,  6  Mod.  194. 
S.  C.  2  Salk.  651.  3  Salk.  381. 
Holt,  705.  Sheira  v.  Bretton,  Cro. 
Jac.  446.  And  see  Mostyn  v.  Fa- 
brigaa,  Cowp.  161,  181. 


(0  Beckwith  o.  Simpson  and 
another,  1  C,  M.  &  R.  834. 

(k)  Rid.  Barker  v.  Danwr. 
Salk.  80.  S.  C.  Garth.  18S.  Show. 
191.    3  Mod.  336. 

(J)  Stevenson  v.  Lamhard,  2  East, 
580.  Berwick  (Mayor)  «.  Shanks, 
11  Moore,  372. 

(m)  Barker  v.  Darner,  ■&.  ji^. 

(ii)  Ibid.  Bord  v.  Cndmore,  Cio. 
Car.  183. 
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But  in  all  these  cases,  the  defect  in  the  venue  must  be 
taken  advantage  of  in  the  first  instance  by  demurrer,  because 
such  defect  is  cured  by  verdict,  by  force  of  the  statute  16 
k  17  Car.  II.  c.  8.  (o) 

And  by  the  3  &  4  Wm.  IV.  c.  48,  s.  22,  reciting  that  unneces-  3  &  4  Wm. 
sarj  delay  and  expense  is  sometimes  occasioned  by  the  trial 
of  local  actions  in  the  county  where  the  cause  of  action  has 
arisen ;  it  is  enacted,  that  in  any  action  depending  in  any  of 
the  superior  Courts,  the  venue  in  which  is  by  law  local,  the 
Court  in  which  such  action  shall  be  pending,  or  any  judge 
of  the  Court  may,  on  the  application  of  either  party,  order  the 
issue  to  be  tried  or  the  writ  of  inquiry  executed  in  any  other 
county  or  place  than  that  in  which  the  venue  is  laid,  and  for 
that  purpose  may  order  a  suggestion  to  be  entered  on  the 
record,  that  the  trial  may  be  more  conveniently  had  or  wri^ 
of  inquiry  executed  in  the  county  or  place  where  the  same  is 
ordered  to  take  place. 

It  is  unnecessary  to  set  forth  the  lessor's  title  in  the  decla-  Lessor's  title 
ration,  it  being  sufficient  to  state  that  he  was  possessed  of  the  ^^^^^^  ^ 
premises,  &c.  {p) 

The  declaration  in  covenant  must  expressly  shew  that  the  Averment 
writing  upon  which  the  action  is  brought  was  a  deed,  in-  b?*dced!*  **** 
dented  or  polled,  (q)  Therefore,  when  the  pleadings  were 
in  Latin,  it  was  held  to  be  insufficient  to  say  per  quoddam 
icriptum  suum  factum  apud  FF.,  because  scriptum  did  not 
signify  a  deed,  and  factum  could  be  there  only  taken  as  an 
adjective ;  though  it  was  agreed  that  factum  taken  as  a  sub- 


Co)  SbiMs,  Sec,  of  litchfield  «. 
Slater,  Willes,  431.  Mayor,  &c., 
of  London  o.  Cole,  7  T.  R.  583. 
In  a  case  where  a  view  was  neces- 
sary, ihe  Court  of  King's  Bench, 
changed  the  venue  in  an  action 
of  covenant  to  the  country  where 
the  premises  lay,  though  most  of 
the  i^aintiff 'a  witnesses  resided  in 


the  county  where  the  venue  was 
laid.  Hodidnoti7.Gox,8£a8t,268. 

(p)  Gold  V.  Bamsley,  Cart.  30. 
Parker  o.  Harris,  4  Mod.  76.  ScUly 
o.  Dally,  2  Salk.  562. 

iq)  Southwell  v.  Brown,  Cro. 
Eliz.  571.  Penson  v.  Hodges,  ibid, 
737. 
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stantiTey  or  indentura,  or  scriptura  indentaia^  would  have 
been  good  ;  and  that  these  exprefirions  would  imply  the  (act 
of  sealing  and  delivery,  (r) 


Profert 


The  plaintiff  is  moreover  bound  to  bring  the  deed,  upoo 
which  the  defendant  is  to  be  charged,  before  the  Court,  in 
order  to  shew  that  it  is  suflBcient  in  law,  and  not  made  de- 
feasible upon  condition;  and  that  it  is  duly  sealed  b^the 
covenantor,  and  is  not  razed  or  interlined  in  any  msteml 
part,  {s)  The  declaration  must,  therefore,  make  proferi  of 
the  original  deed,  or  such  part  of  it  as  bears  the  defendant's 
seal.  (/)  If,  however,  the  plaintiff  be  unable  to  prodsce  the 
deed,  he  may  state  the  particular  reason  for  its  non-prodac^ 
tion,  and  so  excuse  himself  from  making  profert ;  as  that  the 
deed  is  in  the  hands  of  the  adverse  party ;  (tf)  that  it  remaint 
in  another  court ;  (t?)  that  it  has  been  destroyed  by  fire,  (v) 
or  lost  by  time  or  accident,  (or)  But  if  the  plaintiff  make 
profert^  he  is  then  bound  to  produce  the  deed  ;  and  cannot 
be  admitted  to  give  evidence  of  its  loss  or  detention ;  (y)  or 
if  after  profert^  the  defendant  craves  oyer,  the  plaintiff  can- 
not then  excuse  himself  for  the  non-production  of  the  ori- 
ginal, and  substitute  a  copy.  («) 


If  the  lease  were  deUpered  upon  a  different  day  from  that 
of  which  it  bears  date,  thb  must  be  specially  averred ;  fx 
every  deed  will  be  taken  primd  facie  to  have  been  executed 
and  delivered  upon  the  day  on  which  it  is  dated,  (a) 


(r)  Moore  o.  Jones,  Ld.  Raym. 
1536.     S.  C.  Sir.  814. 

(«)  Co.  lit  35.  b.  Doctor  Ley- 
field's  case,  10  Rep.  92.  a. 

(0  Yelvertono.CorawalliSyNoy, 
63.  Thoreaby  v.  Sparrow,  1  Wile. 
16.    S.  C.  8tr.  1186. 

(«)  Wymark'e  case,  6  Rep.  76. 

(v)  Und, 

(n^)  Dr.  Leyfield's  case,  nb,  t^. 

Routledge  ©.  BurreU,  1  H.  Bl.  254. 

(9)  Read  o.  Brookman,  3  T.  R. 


161»  diifSMlieale  Grose^  J.^  aad 
Rawlinson  o.  Stone,  3  Wila.  3. 
Whitfield  9.  Fausset,  1  Vaa.  387, 
and  Rex  o.  Marsh,  Anstr.  193. 

(y)  Smith  t.  Woodward,  4  Bail, 
686. 

M  Totty  0.  Neshit,  dted  3  T.  R. 
153.  Matison  v.  Atkineon,  ibid.  n. 
But  where  oyer  is  craved,  ibe  Court 
will  allow  the  plaintiff  to  amend 
his  declaration.    Rid. 

(a)  Stone  «.  Bale,  3  Lev.  348. 
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A  declaration  in  covenant  stated  that  the  deed  was  in^ 
denied,  made,  and  concluded^  on  a  day  subsequent  to  the 
day  on  which  the  deed  was  stated  on  the  face  of  it  to  have 
been  indented^  made,  and  concluded;  it  was  holden  that 
8uch  allegation  was  no  more  inconsistent  with  the  deed  than 
if  it  had  been  alleged  that  it  was  sealed  and  delivered  on  a 
day  subsequent;  that  it  was  quite  immaterial  when  it  was 
mkfUed^  and  equally  so  when  it  was  made,  by  which  might 
be  understood  when  it  was  written.    The  only  material  word 
was  amcluded,  and  a  deed  could  only  be  said  to  be  concluded 
when  it  was  delivered.    The  time  of  delivering  was  the  im- 
portant time  when  it  took  effect  as  a  deed ;  and  from  the 
preceding  case  of  Stone  v.  Bale^  it  appeared  that  the  deli- 
very might  be  after  the  date,  (b) 

The  lease  should  then  be  set  out  in  the  declaration,  and  ^^  o(  the 
as  it  is  introduced  merely  by  way  of  recital,  it  is  unneces- 
sary to  plead  it  directly ,  or  in  its  very  terms ;  but  it  may  be 
introduced  by  a  testatum  existit,  (as  that  **  by  a  certain  in- 
denture it  was  witnessed,")  and  be  set  forth  according  to 
its  stAeiance  and  legal  effect,  (c)  Such  parts  only  should  be 
introduced  as  are  necessary  to  entitle  the  plaintiff  to  reco- 
ver; and  all  covenants,  upon  the  breach  of  which  the  plain- 
tiff does  not  mean  to  rely,  should  be  omitted.  For  not  only 
do  unnecessary  recitals  put  the  party  in  danger  of  nonsuit 
by  means  of  a  variance :  but,  where  impertinent  matter  is 
introduced,  the  Court  will  refer  it  to  the  officer  to  be  struck 
out  at  the  cost  of  the  party  introducing  it.  (d) 

Therefore,  in  an  action  of  covenant  for  nonpayment  of  Form  of 
rent,  it  is  sufficient   to  allege  in  the  declaration  that  the 
plaintiff,  on  such  a  day  and  year,  at  such  a  place,  by  a  cer<* 
tain  indenture  made  between  him  of  the  one  part,  and  the 
defendant   of  the    other  part  (which  the  plaintiff  brings 

{h)  Hall  V.  Cazenove,  4  East,  Car.  188.  S.  C.  Sir  W.  Jones,  223. 
4/7.  (d)  Bristow  V.  Wright,  Doug. 

(c)  Penning  v.  Lfldy  Piatt,  Cro.  667.  Dundass  v.  Lord  Wejrmoutb, 

Jac.  383.    Bultivant  o.  Holman,  Cowp.  665.  Price  v.  Fletcher,  ibid. 

i^.537.    Bachelonr  0.  Gage,  Cro.  727. 
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here  into  Court,)  demised  to  the  defendant,  certain  premua 
particularly  mentioned  and  described  in  the  said  indentMn^ 
(instead  of  setting  out  the  parcek,)  except  as  therein  is  ex- 
cepted, to  hold  the  same  to  the  defendant,  except,  &c.,  for 
a  certain  term  therein  mentioned  and  still  unexpired,  yield- 
ing the  rent  of  /.  payable  on,  &c«,  and  then  state  the 
covenant  for  nonpayment  of  the  rent,  the  entry  of  the 
defendant,  and  the  breach  in  not  paying  so  much  rent 
due.  Or  if  the  action  be  for  the  breach  of  any  other  co- 
venants, the  plaintiff  may  merely  state  at  a  certain  rent  pay- 
able by  the  defendant  to  the  plaintiffs  as  in  the  said  indenture 
is  mentioned^  and  then  set  forth  such  covenants  and  the  breach 
of  them,  (e) 

^  If  the  declaration  professes  to  set  out  the  terms  of  the  rent, 

it  is  a  variance  to  omit  an  exception  referring  to  a  subse- 
quent proviso  by  which  a  deduction  is  to  be  made  in  a  given 
event  (/) 

In  an  action  of  covenant  it  does  not  seem  necessary  to  shev 
when  the  rent  fell  due,  and  a  mistake  in  the  statement  wouU, 
it  seem,  be  immaterial,  but  such  is  not  the  case  in  debt-  (g) 

Where  there  is  a  proviso  or  condition  which  goes  in  de- 
feasance of  the  covenant,  it  is  unnecessary  for  the  plaintiff 
to  insert  it ;  for  it  ought  to  come  firom  the  other  side.  (A) 
As  where  the  plaintiff  declared  that  the  defendant  cove- 
nanted to  deliver  to  him  1500  measures  of  salt-petre  befi>ie 
such  a  day,  and  that  he  had  not  done  it;  the  defiaadant 
prayed  oyer  of  the  deed ;  in  which  the  covenant  was  as  alleged 
provided  that  if  any  wisforttme  happen  by  fire  or  water  ic 
disable  Atm,  he  shall  be  excused;  and  pleaded  that  he  was 
disabled  by  fire.  On  issue  joined  thereon,  and  verdict  for 
the  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  there 

(e)  1  Wms.  Sannd.  233.  n.  (2.)  Turner,  4  B.  &  C.  157. 

(/)  Vavasour  o.  Ormrod,  6  B.         (A)Hotliamo.E.  I.  Company,  iT. 

St  C.  430.  R.  640,  645.    Sed  vide  Vsvasom 

Of)  See  Chittyon  Plead.  Vol.  II.  v,  Onniod,  nyw. 
p.  360,  6  edit  and  Henniker  v. 
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was  a  variance  between  the  deed  upon  which  the  plaintiff 
declared  and  that  produced  in  Court,  for  one  is  absolute 
and  the  other  conditional:  but  judgment  was  given  for  the 
plaiutiif,  for  he  need  not  declare  upon  any  more  of  the  deed 
thaD  the  covenant ;  and  it  is  the  defendant's  business  to  shew 
the  proviso  which  goes  in  defeasance  of  the  covenants,  (t) 

If  the  plaintiff  assumed  to  recite  so  much  of  the  in- 
denture as  sets  forth  the  consideration^  a  misrecital  would, 
prior  to  the  9  Geo.  IV.  c.  15,  have  been  fatal.  As  where 
the  declaration  stated,  that  by  a  certain  indenture,  be- 
tween the  plaintiff  and  defendant,  it  was  witnessed,  among 
other  things,  that  as  well  for  and  in  consideration  of  a 
sam  of  money  already  expended,  in  erecting  certain  fur- 
naces by  the  plaintiff,  the  defendant  did  demise,  &c. ;  and 
it  appeared  that  the  consideration  was  as  well  in  considera- 
tion of  a  sum  of  money  already  expended,  &c.,  as  also  in 
the  erecting  and  building  ten  dwelling  houses  for  workmen^ 
and  also  for  and  in  consideration  of  the  yearly  rent,  ^c,  the 
said  defendant  did  demise ;  Richards^  C.  B,  having  nonsuited 
the  plaintiff,  upon  the  ground  that  this  was  a  fatal  variance,  ▼ariance. 
the  Court  of  King's  Bench  held  that  the  nonsuit  was  right,  {i) 

In  like  manner  a  variance  in  the  setting  forth  of  the  demised 
premises  would  have  been  fatal.  Thus,  where  the  de- 
claration stated  the  demise  to  be  of  a  wharf  and  store- 
kouses,  and  the  word  in  the  deed  was  storehouse,  it 
was  held  to  be  a  fatal  variance,  though  the  breach  of 
the  covenant  had  no  reference  to  this  part  of  the  premises 
demised.  And  Bayley,  J.,  said,  **  I  have  always  understood 
the  rule  to  be,  that  a  variance  is  fatal,  unless  it  be  in  a  matter 
which  the  Court  would  have  directed  to  be  struck  out  on 
motion,  for  then  it  might  be  rejected  as  surplusage."  (/) 

So  where  the  declaration  described  the  land  demised  to  be 

(i)  Elliott  V.  Blake,  1  Lev.  88.  (0  Hoar  o.  Mill,  4  M.  &  S.  470. 

S.  C.  Sir  T.  Rajrin.  65.  But  see  Hamborough  o.  Wilkie, 

W  Swallow  V.  Beaumont,  2  B,  cited  ibid.  474.  n.  (a). 
&  A.  765.     1  Chitt.  Rep.  518. 
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in  the  parish  of  B.  and  M.,  and  the  deed  described  them  as 
being  in  the  parishes  of  B.,  and  M.,  the  Court  of  Common 
Pleas  held  the  variance  fatal,  (m) 

A  variance  in  setting  forth  the  covenants  would  also  have 
been  fatal. 

Thus,  where  the  declaration  set  forth  the  demise  by 
indenture,  and  stated  that  the  defendant  thereby  covenanted 
to  under-ground-gutter  the  Cellar  Beer  field  and  it  appeared 
by  the  deed  that  he  had  covenanted  to  under-ground-gutter 
the  AUer  Beer  field,  the  Court  held  that  the  word  could  not 
be  rejected  as  surplusage,  and  that  therefore  the  variance 
was  fatal,  (n) 

But  where  a  lease  of  a  colliery  granted  to  the  lessee 
liberty  to  make  pits,  shafts,  levels,  and  soughs^  and  the  de* 
claration  stated  it  to  be,  at  liberty  to  make  pits,  shafts,  levels, 
and  sloughs^  the  Court  of  Common  Pleas  held,  that  this  most 
be  considered  as  a  mis-spelling  of  the  word  soughs^  which,  be- 
ing found  in  company  with  the  other  words,  piis^t^c.  nosciiurd 
sociis  ;  and  that  therefore  the  variance  was  immaterial,  (o) 

9  Geo.  IV.  ^b®  remedial  statute  of  the  9  Geo.  IY.  c.  15,  has  been 

c.  15.  already  noticed,  by  which  the  Court  is  enabled  to  rectify  the 

pleadings  on  payment  of  costs,  (p) 

Where  one  entire  covenant  is  restrained  or  qualified,  and 
the  declaration  states  it  as  a  general  covenant  in  absolute 
terms,  without  the  qualifying  context,  this  will  be  an  untrue 
statement  of  the  deed  in  substance  and  effect :  {q)  thus  a 
covenant  to  repair  **  at  all  times,  when,  where,  and  as  often 
as  occasion  should  require  during  the  term,  at  Jiarthesi 
within  three  months  after  notice ^^  is  one  covenant ;  and  can- 
not be  stated  as  an  absolute  covenant  to  repair  at  all  times, 

(tn)  Morgan  v.  Edwards,  2  Marsh.  (p)  Si^ini. 

96,  201.    S.  C.  6  Taunt.  394.  iq)  Howell  o.  Richards,  11  East, 

(»)  Pitt  V.  Green»  9  East,  188.  633,  cited  aUe,  p.  177. 
(o)  Morgan  v.  Edwards,  npra. 
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vheni  wherCj  and  as  often  as  occasion  should  require  during 
the  term,  {q) 

So  where  a  covenant  to  repair  contains  an  exception  in 
case  of  fire,  it  is  fatal  if  such  exception  be  omitted,  (r) 

Where  in  an  action  of  covenant,  a  defendant  craves  oyer 
of  the  deed,  and  sets  it  out,  and  pleads  non  est  factum^  the 
deed  so  set  out  becomes  a  part  of  the  declaration,  and  the 
only  question  at  the  trial  upon  that  issue,  is,  whether  the 
deed  set  out  was  executed  by  the  defendant,  {s) 

It  has  been  the  usual  course,  after  setting  forth  the  de-  Ayerinent  of 
mise,  to  state  that  the  lessee,  by  virtue  of  the  said  demise, 
entered  into  the  said  premises,  and  was  possessed  thereof. 
As  long  as  it  remained  vexata  qucesiio  whether  the  liability 
of  the  assignee  attached  before  entry,  the  averment  was  per- 
haps retained  generally,  because  in  some  cases  it  might  have 
been  deemed  necessary ;  but  it  being  now  fully  established 
that  an  assignee  is  liable  immediately  after  assignment  and 
before  entry,  such  averment  is  no  more  necessary  in  the  case 
of  an  assignee  than  in  the  case  of  a  lessee,  (t) 

Where  the  plaintiff  complains  of  a  breach  of  covenant,  Performaoce 
the  performance  of  which  covenant  depends  upon  a  condition  coyenants^" 
precedent,  it  is  necessary  to  the  maintenance  of  his  action 
that  he  shew  what  will  amount  to  a  performance  of  such 
condition.  An  attempt  to  arrange  such  covenants  under 
technical  heads,  and  to  divide  them  into  mutual^  concurrent, 
precedent,  dependent,  and  the  hke,  has  induced  great  con- 
fusion in  the  books  upon  this  subject,  {tt) 

It  has,  however,  been  truly  said,   "  that  there  are  no  pre- 

{q^  Horaefall  v.  Testar,  7  Taunt.  (0  Vide  WiUiams  v,  Bosanquet, 

385.    S.  C.  1  B.  Moore,  89.    And  1  B.  &  B.  238,  and  the  cases  there 

Kc  Roe  dem.  Goatly  v.  Paine,  2  cited.  Sed  vide  Chitty  on  Pleading, 

Camp.  520,  and  Wood  9.  Day  1  B.  Vol.  II.  364,  6  edit. 

Moore,  389,  cited  ibid.  (tt)  See  Piatt  on  Covenants,  70 

(r)  Browneo.  Knill,  2B.  &  B.  395.  Selw.  N.  P.  p.  505,  9  edit 

(#)  Sndl  V.  Snell,  4  B.  &  C.  741. 
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dse  technical  words  required  in  a  deed  to  make  a  stipulation 
a  condition  precedent  or  subsequent;  neither  does  it  depend 
on  the  circumstance  whether  the  clause  is  placed  prior  or 
posterior  in  the  deed,  so  that  it  operates  as  a  proviflo  or 
covenant.  For  the  same  words  have  been  construed  to  ope« 
rate  as  either  the  one  or  the  other,  according  to  the  natare 
of  the  transaction.  The  merits,  therefore,  of  the  question 
must  depend  on  the  nature  of  the  contract,  and  the  acts  to 
be  performed  by  the  contracting  parties,  and  the  subsequent 
facts  disclosed  on  the  record,  which  have  happened  in  con- 
sequence of  this  contract,  (v) 

»^co5*«»n«  Where,  therefore,  it  appears  by  the  lease  to  have  been 
the  mtention  of  the  parties  that  the  performance  of  the  de- 
fendant's covenant  should  be  preceded  by  the  performance 
of  some  act  by  the  plaintiff,  or  any  other  person,  so  that  die 
right  of  action  could  only  commence  thereupon,  tUs  is  a 
condition  precedent ;  and  the  plaintiff  in  his  declaration  must 
aver  performance,  or  shew  some  sufficient  cause  of  excuse,  (r) 

In  covenant  by  the  lessor  against  the  lessee  for  not  re* 
pairing,  the  declaration,  stated  that  by  indenture  the  de- 
fendant covenanted  to  repair  the  demised  premises,  and  at 
the  end  of  the  term  to  surrender  up  the  same  in  good 
repair,  the  lessor  finding  timber  sufficient  for  such  repairs ; 
the  defendant  pleaded,  that  the  plaintiff  had  not  found  suf- 
ficient timber;  and  upon  demurrer,  it  was  adjudged  that  the 
finding  of  the  timber  was  a  thing  in  its  nature  necessary  to 
be  done  first,  and,  therefore,  a  condition  precedent,  the  per- 
formance of  which  ought  to  have  been  averred  in  the  de- 
claration, (w) 

In  a  lease  for  seven  years  containing  the  usual  covenants 
that  the  lessee  should  pay  the  rent,  keep  the  premises  in  re- 

(«)  Per  Ashhuraty  J.»  in  Hotham  S  Saond.  363.  n.  (3.) 

V.  East  India  Company*  1  T.  R.  (o)  Ughtred's  case,  7  Bep.  74. 

645.  Lord  Kenyon,  ad  idem,  6  T.  R.  Thorpe  v/Thorprt,  Salk.  171.  King*- 

66S :    and  see  Seijt    Williams's  ton  o.  Preston,  dted  DongL  6S9. 

note  to  Pordage  o.  Cole,  1  Saund.  (w)  Thomas  v.  Cadwalladcr,  Wil- 

3S0.  n.  (4.)  and  to  Peters  v.  Opie,  les,  496. 
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pdr,  &c«,  tbcnre  was  a  proviso  that  the  lessee  night  determine 
the  term  at  the  end  of  the  first  three  or  five  years,  giving  six 
months'  previous  notice,  and  that  then  from  and  after  the 
expiration  of  such  notice,  and  payment  of  all  rents  and  duties 
to  be  paid  by  the  lessee  and  performance  of  all  his  covenants 
until  the  end  of  the  three  or  five  years,  the  indenture  should 
cease  and  be  utterly  void,  it  was  held  that  the  payment  of 
rent  and  performance  of  the  other  covenants  were  conditions 
precedent  to  the  lessee's  determination  of  the  term  at  the 
end  of  the  first  three  years,  and  that  his  merely  giving  six 
months'  notice,  expiring  within  the  first  three  years,  was  not 
safficient  for  that  purpose,  {x) 

In  like  manner  where  the  performance  of  the  plaintiflT's  ^}  ^f  corenaiiti 

^  that  are  the 

covenant  appears  to  constitute  the  whole  consideration  of  the  whole  connde' 
defendant's  covenant,  the  former  is  in  the  nature  of  a  con-  defes^nt's* 
£iian  precedent,  and  performance  of  it  must  be  averred,  (y)  covenants. 
In  respect  of  which  a  material  distinction  exists  between 
cases  where  the  covenant  goes  to  the  whole  cansidereUion,  and 
where  it  only  goes  to  part*    In  the  first  case,  performance 
must  be  averred.     But  where  the  covenant  of  the  pkuntiff 
goes  only  to  part  of  the  consideration  of  the  defendant's 
covenant,  and  a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  not  a  condition  precedent,  but  an  independent 
covenant ;  and  an  action  may  be  maintained  by  the  pkuntiff 
for  a  breach  of  the  defendant's  covenant  without  averring 
performance  in  the  declaration,  (ar) 

Where  the  defendant's  covenant  is  made  wholly  in  con- 
sideration of  the  plaintiff*'s  covenant,  and  both  are  to  be 
performed  ai  the  same  timet  performance,  or  at  least  an  offer 
to  perform,  on  the  part  of  the  plaintiff  must  be  averred,  (a) 

M  Porter  r.  Shephard,  6  T.  R.  (e)  Boon  v.  Eyre,  BL  Rep.  1312< 

665.  S.  C.  1  H.  BL  273.  n.  (a.)    Camp- 

(y)  Ugfatred's  ease,  7  Rep.  74.  bell  v.  Jones,  6  T.  R.  673. 

Tborpev.  Thorpe,  Salk.  171.  S.  C.  (a)  Glazebrook  v.  Woodrow,  S 

Utw.  250.     Com.  Rep.  98.     Ld.  T.  R.  366.    Heard  v,  Wadham,  1 

fiaym.  235,  662.    Duke  of  St.  AU  East,  619.  And  see  1  Wma.  Saund. 

banso.  Shore,  1  H.  BL  270.    Large  320.  n.  (4«) 
r.  Chefhire,  1  Ventr.  147. 
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But  where  a  covenant  is  part  only  of  the  oonsideradon  it  ii 
not  a  condition  precedent  but  an  independent  covenant  (i) 

Where,  however,  the  defendant's  covenant  is  uhoUy  is 
consideration  of  the  plaintiff's  covenant,  but  the  covenant  of 
the  plaintiff  is  to  be  performed  at  a  period  subsequent  to  the 
performance  of  that  of  the  defendant,  an  averment  of  per- 
formance  is  unnecessary,  (c) 

And  when  it  appears  that  the  mutual  covenants  of  tbe 
plaintiff  and  defendant  are  wholly  independent  of  eachotber, 
and  that  either  party  has  covenanted  to  perform,  or  abstain 
from  a  certain  act,  without  reference  to  the  conduct  of  the 
other,  an  averment  of  performance  will  be  not  only  unneoei- 
sary  but  improper,  (d) 

mustbeaTerred       In  averring  performance,  the  plaintiff  must  shew  to  die 
gcioeraiiy.         Court  with  certainty  that  he  has  exactly  complied  with  the 

very  intent  of  the  covenant  to  be  by  him  performed,  [e) 
This,  however,  he  may  do  in  general  terms,  without  aUeging 
particularly  how  he  performed  it.  (/) 

The  averment  of  performance,  however,  may  be  rendered 
unnecessary  by  the  conduct  of  the  defendant,  in  either  dis- 
charging or  hindering  the  plaintiff  from  the  execution  of 
the  covenant.  In  either  of  which  cases  the  plaintiff  most 
expressly  aver  that,  being  ready  and  witting^  and  qfferiag,  to 
perform  his  covenant,  he  was,  either  by  the  negligence, 
refusal  of  permission,  or  other  act  of  the  defendant,  pre- 
vented from  complying  therewith;  or  that  the  defendant 
altogether  dispensed  with  it,  and  discharged  him  from  its 
performance,  (g) 

(b)  Carpenter  v.  GroBswell,  4  (e)  Gom.Dig.Pteii^.(aS9,60.) 
Bing.  409.  (/)  Ibid.    (C.  61.) 

(c)  Thorpe  v.  ;Tborpe«  sup.  Rus.  (^)  Scot  v.  Maya,  Cro.  Bfia.  450. 
sen  V.  Coleby,  7  Mod.  236.  Jones    v.   Barkley,    DongL    6S4. 

(cQ  Ibid.  Dawson  e.  Myer,  Str.  Hotham  v.  East  India  ComiMuiy, 
712.  Campbell  v.  Jones,  6  T.  R.  1  T.  R.  638.  Smith  a.  Wilwm,  S 
570.  £ast,  443. 
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In  all  cases  where  performance,  or  that  which  is  equiyalent  Consequenceg 
to  performance,  ought  to  be  alleged,  the  defendant  may  take 
advantage   of  its  omission    by  demurrer,  if  the  condition 
precedent  appear  upon  the  face  of  the  pleadings:  or  he  may 
specially  plead  the  non-performance  of  such  condition  in  bar 
of  the  plaintiff's  action.    That  is,  where  the  covenant  of 
plaintiff  goes  to  the  whole  consideration  of  the  defendant's 
covenant.    For  if  it  go  only  to  part,  he  cannot  make  its  non- 
performance a  matter  of  defence ;  but  will  be  left  to  bring 
his  cross  action  against  the  plaintiff  for  the  breach  of  his 
covenant.    Thus,  where  A.  by  deed  conveyed  to  B.  the 
equity  of  redemption  of  a  plantation  in  the  West  Indies, 
together  with  the  stock  of  negroes  upon  it,  in  consideration 
of  500/.  and  an  annuity  of  160/.  for  life,  and  covenanted  that 
lie  bad  a  good  title  to  the  plantation,  was  lawfully  possessed 
of  the  negroes,  and  B.    should  quietly    enjoy;    and    B. 
covenanted  that  A.  well  and  truly  performing  all  and  every 
thing  therein  contained  on  his  part  to  be  performed,  he  would 
pay  the  annuity;   in  an  action  by  A.  against  B.  on  this 
covenaat,  the   breach  assigned  was  the  non-payment  of  the 
annuity.     Plea,  that  A.  was  not  at  the  time  legally  possessed 
of  the  negroes  on  the  plantation,  and  so  had  not  a  good  title 
to  convey.     The  Court  of  King's  Bench,  on  demurrer,  held 
the  plea  to  be  ill,  and  added,  that  if  such  plea  were  allowed, 
any  one  negro,  not  being  the  property  of  A.,  would  bar  the 
action.     The  whole  consideration  of  the  covenant  on  the  part 
of  B.,  the  purchaser,  to  pay  the  money,  was  the  conveyance 
by  A.  the  seller  to  him  of  the  equity  of  redemption  of  the 
plantation^   and  also  the  stock  of  negroes  upon  it.     The 
excuse  for  non-payment  of  the  money  was,  that  A.  had  broke 
his  covenant  as  to  part  of  the  consideration,  namely,  the  stock 
of  negroes.     But  as  it  appeared  that  A.  had  conveyed  the 
equity  of  redemption  to  B.,  and  so  had  in  part  executed  his 
covenant,  it  would  be  unreasonable  that  B.  should  keep  the 
plantation,  and  yet  refuse  payment  because  A.  had  not  a  good 
title  to  the  negroes,  (a)    Besides  the  damages  sustained  by 

(a)  Boone  v.  Eyre,  BI.  Rep.  1312. 
N   N 
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the  parties  would  be  unequal,  if  A/s  covenant  were  held  to 
be  a  condition  precedent ;  for  A.  on  the  one  side  would  loie 
the  conaideration  money  of  the  sale,  but  B.'a  danuge  on  the 
other  might  consist  perhaps  inthelossonly  of  afewnegroefl.  (t) 

Where  there  is  a  negative  covenant  on  one  side,  in  oqq> 
sideration  of  which  there  is  an  affirniati?e  covenant  on  the 
other,  the  breach  of  the  negative  covenant  is  no  answer  to 
an  action  for  the  non*performance  of  the  aflbmadre  oore- 
nant.  As  if  A*  covenant  not  to  do  a  certain  thing,  in  eosii- 
derationwherisof  ^,  coy etiBXkts  to  gi?e  him  100/«;  thiscoTe- 
nant  of  A.  (though  it  be  expressed  to  be  the  consideratioD 
of  B.'s  covenant)  is  not  a  condition  precedent ;  because  a  ne- 
gative covenant  is  not  to  be  performed  until  it  becomes 
impossible  to  break  it.  {k) 

ATernent  of         When  it  appears  that  the  defendant's  covenant  is  to  do  a 
'^"^^  certain  act  upon  request,  the  request  is  in  the  nature  of  a 


condition  precedent :  and  the  plaintiff  must  specially  aver 
that  the  defendant  has  been  duly  requested  to  do  such  act; 
otherwise  the  declaration  will  be  bad  on  a  general  demoireri 
or  even  after  the  verdict.  (Q  If,  however,  it  appear  that  tke 
defendant  has  rendered  it  impossible  that  his  ooienaDt 
should  be  performed,  it  seems  that  an  averment  of  request 
is  unnecessary :  as  where  defendant  covenanted  to  grant  a 
lease  of  certain  buildings  to  the  plaintiff,  upon  request,  and 
the  plaintiff,  without  averring  any  request  assigned  as  a 
breach  that  the  defendant  did  not  grant  him  a  lease,  but  tbeo 
and  there  pulled  down  the  buildings,  (oi) 

Besides  the  averment  of  performance  of  particular  cote- 
nants,  it  seems  formerly  to  have  been  usual  for  the  plaintiff 
to  make  a  general  averment  of  performance  of  all  oovenanti 


(t)  PerAahburst,  J.,dT.  R.  673.  9.WmAt,ibid.  523.  Sehr.N.P.IH 

00   Hunlocke  v.  Blacklowe,  2  0th  edit. 

Saund.  1 56.  Piatt  on  CovenaDts,  20.  (m)  Lambert  v.  Lane,  Latv.  30^ 

(0  Birka  v.  Trippet,  1  Saund.  32«  5etf  ftwre. 
Selmano.  King^Cro.  Jac.  183.  Hill 


CHAP.  1.]    Laridhrd^s  Remedies  against  Tenant.  S47 

by  him  to  be  performed,  (n)    This  is  mere  form^  and  is  now 
generally  disused,  (d) 

The  declaration  must  assieti  a  breach^  atid  shew  with  Amgnmeiit 
certainty  and  exactness  that  the  covenant  upon  which  the 
action  is  brought  has  been  broken,  {p)    This  must  follow 
the  termsi  or>  at  leasts  the  import  and  effect^  of  the  covenant; 
for  if  it  be  wider  or  narrower  than  the  Covenant,  it  will  be 
bad.  {q)    If  the  covenant  be  in  the  disjunctive,  the  breach 
should  likewise  be  so ;  as  if  it  be  that  the  defend&nt  or  his 
executors  will  repair,  the  breach  must  be  that  neither  he 
no^  hn  executors  did  repair,  (r)    If  the  covenant  be  genera^ 
the  breach  may  also   be  general;  and  where  it  can  be 
done  with  certainty  and  precision^  it  is  sufficient  to  negative 
the  words  of  the  covenant,  {s)    If  the  breach  be  impro- 
perly assigned,  the    defendant    may  demur  generally,  (f) 
Bttt  it  will  be  aided  after  verdict,  {u)    And  if  there  be  a 
breach  well  'assigned^  and  another  ill,  the  plaintiff  on  de-^ 
murrer  to  the  entire  declaration  shall  have  judgment  for 
the  breach  well  assigned,  and  shall  be  barred  for  the  resi* 
due.  (0)     Where  the  action  is  against  the  original  lessee^ 
the  breach  need  not  extend  to  assigns;    Therefore,  where  an 
Agreement  was  set  out  in  the  declaration  to  convey  to  Ht  Und 
his  assigtis,  and  the  breach  was  that  the  defendant  did  not 
convey  to  H^,  it  was  holden  good  4  (ir)    But  Where  the  ca> 

In)  3oe   Thuraby  t.  PlaUt^  1  v.  Burdet,  3  LeV.  W.    S.  0.  ^ 

Smnd.  234.  h.  235.  Mod.   69.     Rawlins  v.  >^cent| 

(0)  Hin  o.  Thorn,  2  Mod^  309.  Carth.  l24. 

Joddeiell    9.    Cowellj    Ca.  temp.  (Q  Com.  i)igi  Pleadet,  {C.  44.) 

Hardw.  343,  sedifide  Chit  on  Plead.  Knight  t.  Keech^  Skin.  344. 

VoL  II.  p.  364,  6th  edit.  («)  Ibid.  (C.  48.)    Anon.  Sir  T; 

{p)  Com.  EHg.  Pleader,  (C.  43^  Jones,  125.    Kirby  o.  Hanaakeri 

48.)  Cro.iac.  315. 

(9)  Md,  (C.  46, 47.)  (0)  Breaay  v.  Humphreys,  Cro. 

(r)  Ibid.  (C.  45.)  Colt  i^.  liowd,  Jac.  557.    Pinkney  v.  Inhabitants 

Cro.  Elis.  348.  of  East  Hundred,  2  Sattnd.  380* 

(1)  Robert   BnidsliAw^a  Case,  9  Com.  Dig.  PJedder,  (C.  32,  48.) 

Rep.  60.  b.     S.  C.  Salman  v.  Brad-  (to)  Gyse  e.  Ellis,  Str.  228.  Smith 

nhxw,  Cto.   Jac.  304.    Knight  v.  D.  Sharp,  5  Mod.  133.   S.  C.  1  Salki 

Keech,  Skin.    344.    Brigstock  v.  139. 
Stanion,  Ld«  Raym.  106.    Procter 

H   N  8 
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venant  is,  that  A.  or  his  assigns  shall  do  an  act,  the  breach, 
it  has  been  held^  must  be,  that  neither  A.  nor  his  asogns 
did  such  act*  (x)  And,  yet,  in  covenant  for  non-payment  of 
rent,  a  breach  that  the  defendant  has  not  paid,  without 
saying  **  or  his  assigns,"  was  held  good,  for  the  Court  wonU 
not  presume  an  assignment  {y) 

of  covenant  Where  a  covenant  for  the  payment  of  rent  is,  that  the 

of  rent,  ^  lessee  will  ^*  pay  or  cause  to  be  paid,^  it  is  unnecessary  to 
assign  the  breach  in  the  disjunctive.  For  where  the  covenant 
was  "  to  pay  or  cause  to  be  paid  to  them  or  any  of  them,'* 
and  the  breach  assigned  was,  that  the  defendant  "  did  not 
pay  to  thenif*  it  being  objected  that  the  breach  was  too 
large,  and  did  not  exclude  both  ways  by  either  of  which  the 
act  covenanted  for  might  have  been  done;  that  though 
the  plaintiffs  say,  the  defendant  did  not  pay,  yet  be  might 
have  caused  to  be  paid;  and  though  they  charge  a  non- 
payment to  all,  yet  there  might  be  a  payment  to  one  of 
them ; — the  objection  was  over-ruled ;  for  the  Court  said, 
that  he  who  causes  to  be  paid,  pays :  and  if  the  defiendant 
had  paid  one,  he  might  have  pleaded  it  in  his  dischai^e.  («) 

In  covenant  the  plaintiff  declared  that  the  defendant  co- 
venanted to  pay  yearly  during  the  plaintiff's  life,  at  the  two 
feasts  of  Michaelmas  and  Lady-day,  3/.  6s.  8d.  by  equal  por- 
tions; and  for  breach  assigned  that  3/.  6s.  Sd.  for  a  year  at 
Lady-day  last  was  in  arrear,  and  unpaid.  The  defimdant 
demurred ;  and  objected  that  it  did  not  appear  when  the 
money  became  due ;  for  it  might  be  behind  and  unpaid  at 
Lady-day,  and  yet  might  become  due  at  Michaelmas  or  the 
Lady-day  before.  But  the  Court  held  this  well  enough 
upon  a  general  demurrer,  and  gave  judgment  for  the  plain- 
tiff, (a)  And  in  a  subsequent  case,  where  one  of  five  tenants 
in  common  assigned  for  breach  that  on  the  24th  June,  1824,  a 
large  sum  of  money,  to  wit,  &c.,  one-fifth  part  of  the  rent 

(«)  Ibid,  (g)  Aleberry  9.  Walby,  Str.  S99. 

(y)  LondoD(Mayor,^c.)v. Tench,         (a)  Stagg  v.  Hind,  I  Salk.  139. 
BuU.  N.  P.  164. 
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for  three  quarters  of  a  year  of  the  term  then  elapsed  became 
due,  this  was  held  good  upon  special  demurrer.  (&) 

Where  rent  is  alleged  to  have  become  due  upon  an  impos- 
sible day,  it  may  be  rejected  as  surplusage,  (c) 

In  an  action  of  covenant,  the  breach  assigned  was,  **  that  of  covenant 
the  defendant  had  not  since  the  said  25th  of  March  used  the      ^  ^^  ' 
demised  premises,  or  any  part  thereof,  in  a  good  and  hus- 
bandlike  manner,  but  an  the  contrary  thereof  had  committed, 
permitted,  and  suffered  to  be  made,  done,  and  committed  in 
and  upon  the  said  demised  premises,  great  waste,  spoil,  and 
destruction."     The  defendant   pleaded  "that  he  had   not 
committed,  &c. ;  any  waste,  spoil,  or  destruction  upon  the 
mi  premises,  but  used  the  same  in  a  good  and  husbandlike 
manner,  jcc.,**  on  which  issue  was  taken.     At  the  trial  at  the 
Worcester  assizes,  before  Heathy  J.,  evidence  was  offered  to 
shew  that  the  defendant  had  not  managed  the  farm  in  an 
husbandlike  manner ;  for  that  he  had  not  sown  any  clover 
or  turnips  on  a  certain  proportion  of  the  farm  according  to 
the  course  of  husbandry  in  that  country :  but  the  learned 
judge,  being  of  opinion  that,  as  the  lease  was  not  expired, 
this  was  not  spoil  or  destruction,  and  that  upon  this  issue  it 
was  not  competent  to  the  plaintiff  to  prove  that  the  farm 
was  used  in  an  unhusbandlike  manner,  nonsuited  the  plain- 
tiff.   A  rule  having  been  obtained  to  shew  cause   why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  granted, 
BuUer^  J.,  without  hearing  any  argument,  said,  that  although 
on  the  former  words  of  the  breach  the  evidence  would  have 
been  inadmissible,  yet  as  the  plaintiff  had  in  the  subsequent 
part  of  it  narrowed  it  to  waste,  spoil,  and  destruction,  it  was 
not  competent  to  him  to  give  evidence  of  any  other  parti- 
culars which  did  not  come  within  the  meaning  of  those  words ; 
and  the  rest  of  the  Court  being  of  that  opinion,  the  rule  was 
discharged,  (d) 

9)  Henniker o.  Turner,  4  B.  &  C.       (c)  Buckley v.Kenyon,10Ea8t,ia9. 
157.  id)  Harris  v.  ManUe,  3  T.  B.  3Q7. 
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Wher^  the  covenant  stipulated  that  the  tenant  should  pay 
an  increased  rent  for  every  acre  converted  into  tillage,  and 
the  jury  gave  a  verdict  for  the  estimated  damage  instead  of 
the  increased  rent,  the  Court  granted  a  new  trial  (e) 


pf  coTenant 
tprejNiir. 


In  covenant  to  leave  a  house  in  repair,  it  was  held  suffldeot 
to  follow  the  words  of  the  covenant,  and  to  state  **  thai  the 
aefendani  did  not  leave  the  house  in  repair,**  without  shewing 
in  what  particular  it  was  not  repaired.  {/) 


Avcrm^ntij 


hy  teoaiQt  for 


pur  autre  pig; 


\>j  one  claims 
ing  uDder 
tenant  in  tail ; 


These  observations  apply  to  all  declarations  in  covenant; 
but  where  the  action  is  between  persons  claiming  under  psi^ 
ticular  titles,  particular  averments  are  necessary  to  tbe 
plaintiff's  declaration. 

Where  an  estate  is  derived  from  tenant  in  fee-aimpfe, 
whether  absolute,  or  qualified,  as  bishop,  dean,  or  tbe  like, 
the  law  intends  a  continuance  of  the  estate  if  the  contrary 
do  not  appear,  and,  therefore,  it  needs  not  be  averred :  but 
where  the  estate  is  derived  from  one  who  has  only  a  par* 
ticular  estate  as  for  life,  the  continuance  of  such  estate  must 
be  averred ;  for  the  law  does  not  intend  the  continuance  of 
the  life  without  an  averment.  (A)  So  in  an  action  by  the 
lessor,  tenant  pur  autre  vie,  the  life  of  the  cestui  que  vie 
paust  be  averred,  (i)  There  is  a  difference  of  opinion  whether 
a  person  who  claims  under  tenant  in  tail  is  bound  to  aver  the 
life  of  tenapt  in  tail  and  the  continuance  of  the  estate  tail 
In  Phfod^,  (k)  it  is  said  that^  when  a  lease  is  derived  fixMo 
tenant  in  tail*  the  inheritance  shall  be  intended  to  contmae 
in  him,  and  he  in  tb^  inheritance,  until  the  contrary  is  abewn; 
and  so  it  has  been  adjudged  in  several  cases*  (l)  On  the 
other  hand,  it  b  laid  dowp  that  whoever  claims  under  tenant 


(e)  Fanant  9.  Ohnios,  3  B.  &  4? 
1593. 

if)  Hancock  o.FieldyCroJac.171. 

ik)  Smith  V.  SUpleton,  Flowd. 
43^  a. 

(0   Co.  |Lit.  303.     Englefield's 


esse,  Moore,  306,  335.  Ooldrana 
p,  Bejnahin,  Plowd.  31.  c 

(k)  f  31.  o. 

(f)  Cocl^an  o.  Purer,  Sir  T. 
Jones,  181,  We^ksv.  Peach,  Ijotm. 
1326.  fiird9l  Pf  Pfuew,  dtad  eMI. 


CHAP.  I.]    Landlord^ 8  Remedies  against  Tenant.  661 

in  tail  ought  to  aver  the  life  of  such  tenant  in  pleading,  (m) 

But,  according  to  Serjt.  WilUamSg  *'  the  better  opinion  seems 

to  be,  that  it  is  not  necessary  to  aver  the  life  of  tenant  in  tail, 

or  the  continuance  of  the  estate  tail.     For  if  tenant  in  tail 

makes  a  lease  which  is  warranted  by  statute  32  Hen.  V III. 

c  88,  though  the  lease  is  only  binding  upon  the  issue  in  tail, 

and  consequently  does  not  bind  those  in  remainder  or  rever* 

sion,  but  determines  on  the  death  of  tenant  in  tail  without 

issue ;  yet  it  seems  clear  that  the  lessee  need  not  aver  the 

contiouance  of  the  estate  tail,  but  it  shall  be  intended  to  con- 

tinae  until  the  contrary  is  shewn.     Moreorer,  though  the 

lease  is  not  made  conformable  to  that  statute,  yet  it  is  not 

void,  but  only  voidable  by  the  issue  in  tail ;  and  therefore  it 

seems  not  necessary  to  aver  the  life  of  tenant  in  tail.    So  where 

tenant  in  tail  grants  his  estate  to  another  in  fee  by  an  assurance 

not  enrolled  as  required  by  the  3  &  4  Wm.  IV.  c.  74,  the 

grantee  has  a  fee-simple,  determinable  by  the  entry  of  the 

issue  in  tail ;  and  therefore  it  is  submitted  that  the  grantee  is 

not  bound  to  aver  the  life  of  tenant  in  tail,  or  the  continuance 

of  the  estate  tail.     In  a  word,  tenant  in  tail  has  an  estate  of 

inheritoHce  which  may  continue  for  ever,  and  all  his  grants 

are  only   voidable,  and  not  void ;  whereas  tenant  for  life 

cannot  grant  an  estate  for  a  longer  period  than  his  own  life ; 

and,  if  he  does,  the  estate  granted  is  absolutely  void  upon 

his  death."  (n) 

But  though  a  person,  who  derives  title  under  tenant  for 
life,  Of  pur  autre  vie,  must  aver  the  life  of  tenantybr  life  or 
ceitui  que  vie,  yet  it  seems  to  be  unnecessary  to  make  an 
express  averment  thereof.  It  is  held,  that  if  it  appear  by 
iniplieaiion  that  the  life  continues,  it  is  sufficient ;  at  least 
after  verdict,  or  on  a  general  demurrer,  (o)  As  where  one 
who  claims  under  a  rector,  says  that  the  rector  was  and  yet 
is  seised,  it  is  a  sufficient  averment  of  his  life.  (/»)    And  so 


(»)  Bro.  Abr-  Pleadings,  24. —  (p)  Anon.  Dyer,  304.  a.  Walfer 

Ettaia,  18.    Co.  Lit  303.  b.  362.  b.  v,  Bold»  Noy,  70.  Seamier  v.  John-» 

(n)  1  Wms.  Saund.  233.  n.  (8.)  son,  Sir  T.  Jones,  227. 
(o)  Ibid. 
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where  the  plaintifii  lessee  for  years  firom  a  tenant  for  life, 
states  in  his  declaration  that  he  was  and  siill  is  possessedi 
this  is  held  to  be  a  sufficient  averment  of  the  life  of  tenant 
for  life,  {q) 

In  replication  in  trespass^  an  averment  that  a  lease  froa 
year  to  year  from  A.,  who  held  under  a  lease  from  year  to 
year  from  B.|  was  a  demise  for  one  year,  and  so  from  year  i^ 
yearj  so  long  as  the  defendant  and  A.  should  respectiTeiy 
please,  during  the  continuance  of  the  demise  fit>m  B.  to  A., 
was  held  to  describe  the  demise  to  the  defendant  acoordbg 
to  its  legal  effect,  (r) 

bjT  httfband  Where  the  husband  is  seised  in  right  of  his  wife,  it  most 

uxorit;  be  averred  that  plaintiff  and  his  wife  are  seised  in  that 

demesne  as  of  fee  in  right  if  the  wife;  for  if  the  hosbsml 
plead  that  he  alone  is  seised  in  his  demesne  as  of  freehold,  or 
as  of  fee  in  right  of  his  wife,  it  will  be  bad  upon  a  special 
demurrer,  {s)  Therefore,  where  in  covenant  the  dedaration 
stated  that  W.  S.  was  seised  in  fee,  and  being  so  seised 
granted  the  lease  on  which  the  action  was  brought,  and 
upon  his  death  the  reversion  descended  upon  J.,  the  plain- 
tifi*'s  wife  as  heir  at  law,  whereupon  the  plaintiff*  became  and 
was  seised  of  the  said  reversion  in  his  demesne  as  of  freehold 
in  right  of  the  said  J.  his  wife;  the  Court  upon  a  special 
demurrer  held  the  declaration  bad.  {t) 

But  where  in  covenant  the  plaintiflT  declared  that  he  was 
seised  in  fee,  and  that  by  indenture  made  between  the  |daiD> 
tiff  and  Elizabeth  his  wife  ex  und  parte,  and  the  defendant 
of  the  other  part,  testatum  existit,  that  the  plaintiff  auid  his 
wife  demised ;  it  was  objected  that  it  being  shewn  that  the 
husband  was  sole  seised,  the  husband  and  wife  could  not 
demise :  sed  non  allocatur ;  for  it  is  not  affirmed,  bat  only 

(9)  Anoo.  I  BrownL  4.  Thomp-  253.  n.  (4.)    Pools  o.  LoogocrnlU 

son  0.  Withers,  2  finlstr.  263.  2  Saund.  2S3.  n.  (I.) 

(r)  Pike  v.  Eyre,  9  B.  &  C.  909.  (0  Polyblanko.  Hawkins^  Doog. 

(s)  Took  o.  Glascock,  I  Saund.  329. 
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that  by  the  indenture  it  is  witnessedj  for  the  testatum  is  a 
recital  of  that,  (ti) 

Where  a  lease  was  stated  in  the  declaration  to  be  made  by 
the  plaintiff  on  the  one  part,  and  T.  R*  on  the  other,  but 
turned  oat  on  evidence  to  have  been  made  by  the  plaintiff  and 
his  wife  on  the  one  part,  and  T.  R.  on  the  other,  the  Court 
of  Common  Pleas  decided  that  this  was  no  variance,  the  wife 
having  had  only  a  chattel  interest  before  marriage,  (f ) 

In  covenant  by  the  assignee  of  the  reversion,  the  plaintiff  by  ftnigneeof 
must  aver,  that  the  reversion  was  assigned  to  him  by  deed  or  ' 

Jine;  (v)  a  reversion  being  at  common  law  assignable  by  such 
conveyances  only,  (x)  and  he  must  set  out  the  title  of  the 
lessor  to  the  premises,  that  it  may  appear  he  had  such  an  es- 
tate 10  the  reversion  as  might  be  legally  assigned  to  the 
plaintiff,  (y)  and  if  the  lessor  has  an  equitable  estate  only  at 
the  date  of  the  lease,  and  afterwards  acquires  the  legal  estate, 
the  assignees  of  the  legal  reversion  cannot,  it  seems,  maintain 
covenant,  {z) 

Where  an  assignment  of  a  reversion  in  fee  has  been  made  by  aMgnee  of 
by  husband  and  wife,  being  seised  to  them  and  the  heirs  of  wife.      ^ 
the  husband,   the  assignee  may  declare  as  assignee  of  the 
husband ;  for  the  estate  for  life  of  the  wife  is  merged,  (a) 

In  covenant  by  the  assignee  qft/ie  tetm  against  the  lessor,  In  the  case  of 
It  seems  to  be  unnecessary  to  aver  that  the  assignment  was  by  of  the  tenn. 
deed  or  writing,  at  common  law  a  term  having  been  assignable 
by  parol;  though  by  the  statute  of  frauds,  a  deed  or  note 
in  writing  is  now  made  necessary.  (6)    If  the  assignee  be 


(«)  Woodward  v.  Cliff,  2  Salk. 
SIS. 

(v)  Arnold  v.  Revoult,  1  B.  & 
B.  443.  This  case  has  been  recog- 
Dized  in  Rennie  v.  Robinson,  1 
Bing.  147. 

(»)  Long«.  Nethercote,  Cro.  Car. 
143.   Beely  v.  Parry,  3  Lev.  155. 

(')  Co.  Lit.   172.  a.     Lincoln 


College  case,  3  Rep.  63.  a-  And 
see  Carwick  e.  Blagrave,  1  B.  &  B. 
531. 

(y)  1  Wms.  Saund.  233.  n.  (2.) 

(r)  Wliitton  «•  Peacock,  2  Bing. 
420.  N.  S. 

(a)  Major  e.  Talbot,  Cro.  Car. 
285.    S.  C.  Sir  W.  Jones,  305. 

(ff)  Vide  1  Wms.  Saund.  234.  n.(3.) 


554 


LaTidlortTs  Remedies  against  Tenant,     [book  it. 


plaintiff,  he  is  bound  to  state  in  his  declaration  all  the  mesne 
assignments ;  and  cannot  aver  generally  that  the  estate  csme 
to  him  by  assignment,  (a)  But  in  an  action  against  an 
assignee  such  general  form  of  pleading  is  sufficient^  the 
plaintiff  being  a  stranger  to  the  defendant's  title.  (6)  In 
declaring,  however,  agiunst  the  assignee  of  a  term,  the  plain- 
tiff must  shew  that  he  is  assignee  of  the  estate  oi  the  lessee : 
and,  therefore,  it  is  not  sufficient  to  say  that  the  tenewHailU 
came  to  the  defendant  by  assignment,  (c)  If  it  appear  by 
the  plaintiff's  declaration  that  he  is  the  assignee  of  a  lease 
by  estoppel  he  cannot  maintain  covenant,  (d) 


By  heir. 


Where  the  plaintiff  comes  in  by  descent,  and  declares 
upon  a  lease  made  by  hb  ancestor,  he  must  shew  that  the 
ancestor  was  seised  of  a  freehold,  and  then  state  how  be  is 
heir,  (e)  He  must  also  make  it  appear  that  the  breach  of 
the  covenant  was  in  his  own  time ;  because  an  action  for  a 
breach  in  the  ancestor's  time  belongs  to  the  executor.  (/) 
But  in  covenant  for  not  repairing,  he  may  aver  that  the 
premises  were  out  of  repair  at  such  a  day  (in  his  time,)  and  so 
many  years  before ;  and  though  it  appear  that  part  of  the 
years  were  in  the  life  of  the  ancestor,  yet  he  shall  recover 
damages  for  the  whole  time,  because  the  want  of  repairs 
is  damage  to  the  heir,  {g)  And  so  though  the  breach 
be  in  the  time  of  the  ancestor  if  the  damage  accrue  to  the 
heir.  (A) 


Against  heir,         Jn  an  action  of  covenant  against  an  heir,  though  he  is  only 


(a)  Ibid.  lis.  a.  n.  (1.)  So  the 
assignee  of  a  lease  is  bound  to 
prove  the  ezeeution  of  the  lease, 
and  aU  mesne  assignmsMis.  Crosby 
V.  Percyj  1  Camp.  303.  But  in  an 
action  against  a  lessee  by  an  as- 
signee of  the  reversion,  proof  that 
the  lessee  has  paid  rent  to  the  as- 
signee is  sufficient  evidence  of  the 
assignment  Doe  v.  Parker,  Peake 
Law.  Evid.  267.  Starkie's  Evi- 
dence.  Part  IV.  p.  74. 


(h)  Pitt  o.  Rnssel,  3  Lev.  19. 
Lovelock  o.  Sorrell,  8  Mod.  72.  I 
Sannd.  112.  a.  n.  (1.) 

(c)  Hackle  o.  Wye,  Caith.  256. 

(d)  Armiter  v.  Fsikes,  dtied 
Moore,  419>  and  Cro.  Elis.  437* 

(e)  Gilb.  Debt  406.  Deobam  v. 
Stephenson,  I  SaUc.  355. 

(/)  Anon.  11  Mod.  45. 
ig)  Anon.  11  Mod.  45.     SI  C. 
(Vivian  v.  Campion,)  Salk.  131. 
ih)  King  V.Jones,  51^1^418. 
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chargeable  in  respect  of  assets  by  descent,  it  is  unnecessary 
to  aver  that  the  heir  had  lands  by  descent;  the  contrary 
being  properly  his  defence*  {g)  It  is  unnecessary  to  shew 
hov  he  is  heir ;  (h)  and  where  the  heir  eniers  upon  the  land 
demised,  he  may  be  charged  generally  as  assignee,  (t) 

In  covenant  by  executors  for  a  breach  during  the  Iife<»  sy  and  againit 
time  of  the  testator,  all  must  join,  though  some  are  under  ®^^^^'*- 
age,(il)  or  have  not  proved  the  will.  (I)  And  so  in  an 
action  against  executors  all  must  be  joined ;  or  the  defendant 
may  plead  in  abatement,  that  there  are  other  executors, 
without  averring  that  they  have  administered,  (m)  The  exe- 
CQtor  upon  the  covenant  of  the  testator  can  be  charged 
as  8Qch  de  boms  testaioris  only :  (»)  even  though  the  breach 
be  committed  after  the  testator's  death  by  the  executor 
himself,  the  covenant  being  the  testator's  and  the  executor 
being  sued  in  his  representative  capacity,  (o) 

Accordingly,  where  lessee  for  years  covenanted  for  him- 
self and  his  executors  to  repair^  sustain^  maintain^  and 
amende  the  house,  at  his  and  their  proper  costs  and  charges 
from  time  to  time  during  the  term,  in  all  requisite  and  ne- 
cessary reparations  whatsoever,  {principal  timber  not  hurt 
or  in  decay  for  want  of  repairs  or  otherwise  by  default  of 
the  lessee  or  his  executors  only  excepted^)  and  after  the 
death  of  the  lessee  the  house  was  burnt  by  the  default  and 
negligence  of  the  executors ;  it  was  decided  that  an  action 


ig)  Dyke  V.  Sweeting,  WiUei,  5S6. 
(k)  Denham  o.  StepheDsoiiy  Salk. 
355. 

(t)  Deritley  o.  Cuatance,  4  T.  R. 


75. 


(i)  Foztwiat  V.  Tremaine^  2 
Saund.  212.  S.  C.  1  Sid.  449,  in 
which  case  it  seems  the  infant  may 
(ae  by  attorney.     2  Saond.  213. 

D.  (6.) 

0  Henaloe*s  case,  9  Rep.  37. 

(»)  Swallow  V.  Embenon,  I  Lev. 

161. 


(II)  Buckley  v,  Pirk,  1  Salk.  317. 

(o)  Collins  V.  Thnragbgood»  Hob. 
188.  Bull  e.  Wheeler,  Cro.  Jac. 
647.  S.  C.  (Bull  e.  Winter,)  Palm. 
314.  Bndgman  o.  Lightfoot,  Cro. 
Jac.  671.  S.  C.  2  RoL  Rep.  415. 
And  see  Tilney  v.  Norris,  1  Salk. 
309,  and  1  Rol.  Abr.  931.  1.  48. 
But  if  he  plead  ne  ungues  exeaUor^ 
he  will  be  liable  de  bonis  proprUs 
as  in  other  cases  of  false  pleas  by 
ezecutorSf  Ibid,  et  vide  supra,  p, 
496. 
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would  lie  against  them  upon  the  covenant,  but  that  damages 
should  be  awarded  de  bonis  testatoris  only,  (p) 

But  if  the  executor  enter,  the  plaintiff  may  then  charge 
him  as  assignee,  without  naming  him  executor,  stating 
generally  that  the  estate  of  the  lessee  in  the  premises  law. 
fiiUy  came  to  the  defendant:  in  which  case  the  judgment  shall 
be  de  bonis  proprus.  (  q)  And  so  of  the  executor  or  ad- 
ministrator of  the  assignee,  (r)  But  the  law  on  this  subject 
has  been  already  fully  explained. 

If  lessee  assign  or  part  with  aU  his  interest  in  a  term,  re- 
serving a  rent  which  the  undertenant  covenants  to  pay,  die 
executor  of  the  lessee  may  maintain  an  action  of  covenant 
for  rent  accruing  during  the  continuance  of  the  lessee's  term,  (i ) 

If  in  an  action  of  covenant  for  rent,  the  tenant  safe 
judgment  by  default,  the  Court  will  refer  it  to  the  officer  to 
compute  the  rent  due,  {i)  hut  not  so  in  debt  on  simple  con- 
tract or  assumpsit  for  use  and  occupation,  (cc) 

Where  the  tenant  under  a  lease,  containing  a  covenant  to 
repair,  underlet  the  premises  to  one,  who  entered  into  a 
similar  covenant,  and  the  original  lessor  brought  an  action 
on  the  covenant  in  the  first  lease,  and  recovered.  It  was 
held,  that  the  damages  and  costs  recovered  in  that  actaoo, 
and  also  the  costs  of  defending  it,  might  be  recovered  as 
special  damages  in  an  action  against  the  under-tenant,  tor 
the  breach  of  his  covenant  to  repair;  (v) 

A  mere  tenant  at  sufferance  may  be  charged  as  assignee  if 
he  holds  over  after  the  expiration  of  the  lease,  (w) 

(p)  Anon.  Dyer,  324.  h.  pL  34.  (Q  Byrom  «.  Johnson,  S  T.  B. 

iq)  Buckley  v.  Rrk,  I  Salk.  317.  410.     Champion  v.  Crmwthif*  3 

Tihiey  o.  Norris,  Ld.  Raym.  663.  Marsh.  66.    S.  C.  6  Tannt  356. 

S.  C.  Salk.  334.    Garth.  619.  (a)  Pnd. 

(r)  Ibid.  (p)  Nealev.Wyme,3B.&C.S33. 

is)  Baker  v.  Goatling,  1  Bing.         (w)  Bromfidd    o.   WiDiaiii«B» 
19.  N.  8.  Style,  407. 
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When  the  demise  is  not  by  deed,  but  by  unsealed  writing,  ll.  By  ictjon 
or  by  parol,  assumpsit  is  the  proper  remedy  for  the  knd-  up^^mplied 
lord  in  case  of  the  tenant's  breach  of  his  agreement     And,  J^j^JJU^*^^ 
as  without  any  express  agreement,  the  tenant  is  bound  to  luidi, 
keep  the  premises  in  repair,  and  to  cultivate  the  lands  ac- 
cording to  the  custom  of  the  country ;  if  he  neglect  to  do 
this,  an  action  on  the  case  upon  his  implied  pranuse  "w^MAe 
against  him,  for  which  the  bare  relation  of  landlord  and  te- 
nant 18  a  sufficient  consideration.  (9) 

But  the  mere  relation  of  landlord  and  tenant  is  not  suffi- 
cient to  raise  a  consideration  for  any  extraordinary  mode  of 
agriculture ;  and,  therefore,  a  declaration  which  stated  that 
in  consideration  that  the  defendant  had  become  tenant  to 
the  plaintiff  of  a  farm,  the  defendant  undertook  to  make  a 
certain  quantity  of  fallow,  and  to  spend  60/.  worth  of  manure 
every  year  thereon,  was  held  bad  upon  demurrer :  because 
these  obligations  did  not  arise  out  of  the  bare  relation  of 
landlord  and  tenant,  (to) 

An  agreement  by  the  tenant  to  leave  a  farm  as  he  found  or  npto  ex- 
it, is  an  agreement  to  leave  it  in  tenantable  repair  if  he  JJJJJ,**'**' 
found  it  so,  and  will  maintain  a  declaration  so  laid,  {x)  An 
allegation  that  the  estate  was  treated  contrary  to  good  hus- 
bandry, and  the  custom  of  tlie  country  is  proved  by  shewing 
that  it  was  treated  contrary  to  the  course  of  husbandry  in 
the  neighbourhood ;  ashy  tilling  Aaj^the  feurm  at  once,  when 
no  other  farmer  tilled  more  than  a  third: — and  it  is  unneces- 
sary to  shew  any  precise  definite  custom  or  usage  in  respect 
to  the  quantity  tilled,  (jf) 

Where  the  tenant  has  covenanted  to  do  any  particular  When  eqvitj 
act,  the  courts  of  equity  will  in  general  leave  the  landlord  to 
his  remedies  at  law,  and  will  not  decree  a  specific  performance 

%  Powley  V.  Walker,  6  T.  R.  567.    S.  C.  6  Taunt.  300 

373.    Kimpton  o.  Eve,  3  Yes.  &  («)  Winn  e.  White,  fil.  Rep.  840. 

Bea.  353.  (y)  Legh  r.  Hewitt,  4  East,  154. 

(«)  Brown  v.  Cramp,  1  Marsh. 
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in  his  farour.  («)  Thus  a  specific  performaiice  of  a  coTenant 
to  repair  will  not  be  decreed  ;  {a)  and*  though  it  was  said  Iry 
Lord  Hardwieke  that,  upon  a  covenant  to  bufld,  the  partj 
was  clearly  entitled  to  come  into  a  court  of  equity  for  a  sjw- 
cific  performance ;  (&)  it  appears  to  have  been  the  opinion  of 
both  Lord  ThurhnCf  and  Lord  Kenyan^  that  a  specific  pe^ 
fbrmance  of  such  a  covenant  could  toot  properly  be  decreed,  (c) 
But  where  the  tenant  is  about  to  do  an  act  against  which  he 
has  expressly  covenanted^  a  court  of  equity  wiQ  interfere  and 
l^strain  him  by  injunction,  (d) 


If  in  a  lease  there  is  a  stipulation  that  the  landlord  mi; 
Iretain  the  rent,  or  any  part,  on  giving  bond  for  payment  of 
it  with  interest,  and  the  rent  being  in  arrear,  the  landlord 
brings  his  action  for  the  amounti  the  Court  will  not  stay  pro- 
ceedings on  an  afiidavit,  that  since  the  commencement  of  the 
suit  the  lessee  has  executed  and  tendered  to  the  landlord  a 
bond  for  the  amount  of  the  rent  in  arrear  with  interest,  (e) 


(t)  Errington  o.  Aynesly,  2  Br. 
Ch.  Ca.  341.  Flint  v.  Brandon^  8 
Ves.  159.  Rayner  o.  Stone,  2  Eden, 
128,  and  note. 

(a)  Sparkes  v.  Smith,  2  Vem. 
275.  City  of  London  v.  Naeh,  3 
Atk.  515.  S.  C.  1  Vee.  12.  Hill  v. 
Barclay,  16  Ves.  404. 

(ft)  City  of  London  v,  Naah^ 
9igf.  And  see  Anon.  2  Freem.  253. 
Allen  V.  Harding,  2  Eq.  Ca.  Abr. 
t7>  and  Mosely  v.Viigin,  3  Ves.  184. 


(e)  Lacas  v.  Commerlind,  3  Br. 
Ch.  Rep.  166.  Errington  v.  Aynee- 
ly,  9iqf,  And  see  Flint  v.  Bns- 
don,  8  Ves.  164,  where  Sir  W. 
Grant,  M.  IL»  tresis  the  qamAan 
as  unsettled. 

(d)  Barret  v,  Blagrave,  5  Vet. 
565.  And  see  ftuiher  as  to  lint  ia 
the  next  section. 

(e)  Jones  «.  Winkfield  and  ano* 
ther,  10  Bing.  308.  3  Moore  k 
Sc.  846. 
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SECTION  V* 


or  tHU    LANDLORD'S    REMEDIBS    AGAINST    THB     tBNANT    iK 
CASB  OF  WASTE,   OR  OTHBR  INJURY   TO  THB   ESTATE. 

The  remedy  for  waste  is  two-fold ;  preventive  and  cor*  i.  Means  of 
Kctim    At  common  law.  .  writ  of  earepement  lay  qfter  X:^;^ 
judgment  obtained  in  any  action  real,  to  prevent  the  party  ^n^l^ent 
flgaiost  whom  the  judgment  had  been  recoveredi  but  who 
until  execution    remained   in  possession,  from   committing 
waste ;  and  by  the  statute  of  01o*ster,  {g)  this  remedy  was 
extended  to  waste  pending  the  suit.     By  virtue  of  this  writ, 
thereforei  as  soon  as  a  real  action  was  commenced,  the  sheriff* 
might  forcibly  resist  such  persons  as  offered  to  do  waste  to 
the  premises:  and,  if  he  could  not  otherwise  prevent  the 
niiscbief,  imprison  the  wasters*    Moreover,  if  the  tenant  pro- 
ceeded to  commit  waste  after  the  delivery  of  the  writ,  an 
action  founded  upon  the  writ  might  be  proceeded  in,  and 
damages  thereupon  recovered,  {h)     In  such  an  action  it  was 
not  sufficient  that  the  jury  found  for  the  plaintiff*,  and  assessed 
the  damages  in  a  writ  of  waste,  the  verdict  must  expressly 
find  the  place  wasted*  (i)     The  remedy  given  by  this  statute 
became  almost  obsolete,  having  given  place  to  the  more  ready 
course  of  application  to  a  court  of  equity,  (k)    By  the  S  &  4 
Wm.  IV.  c.  9!1i  real  actions  are  abolished. 

Where  the  tenant  is  about  to  do  an  act  which  may  operate  By  injunctiM* 
is  a  permanent  injury  to  the  estate,  a  court  of  equity  will 
interfere,  and  restrain  him  by  ii^ unction  until  he  shall  have 
put  in  his  answer,  and  the  Court  shall  thereupon  make  further 

{g)  6  Edw.  I.  c.  13.  (i)  Redfem  v.  Smith,  2  Bing.  262i 

(i)  2  Inst«  328.    2  Bl.  Com.  281 1  {k)  3  Bl.  Com^  438i 
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order.  Tbereforci  if  the  tenant  begin,  or  threaten,  or  shew 
an  intention  to  commit  waste,  or  if  he  be  guilty  of  permimif e 
waste,  an  injunction  will  be  granted ;  (/)  and  that,  not  merdf 
upon  the  application  of  the  immediate  landlord,  but  it  may 
be  had  by  the  ground  landlord  agunst  the  under-lessee.  (») 
So  a  court  of  equity  ¥rill  grant  an  injunction  to  restrain  the 
tenant  from  an  act  whether  it  amount  to  waste  or  not, 
provided  it  be  contrary  to  the  tenant's  own  covenant  (s) 
Where  the  lessee  covenanted  not  to  plough  pasture  land, 
under  a  penalty  of9Qs,  per  annum  for  every  acre  ploughed, 
the  Court  refused  an  injunction;  because  the  parties  had 
themselves  agreed  upon  the  damage,  and  the  compensation  to 
be  therefore  made  ;  (o)  but  in  a  modem  case,  in  which  the 
breach  of  covenant  was  secured  by  a  penalty  and  forfeitoie 
of  the  lease,  the  Court  granted  an  injunction,  (p) 

Where  a  tenant,  after  notice  to  quit,  and  ejectment  brought 
thereon,  made  default  at  the  trial,  and  then  proceeded  to  do 
great  mischief  to  the  farm,  the  Lord  Chancellor  granted  an 
injunction  against  his  carrying  off  the  dung,  soil,  compost, 
&c.,  and  .committing  wilful  waste,  {q) 


When  upon  a  lease  of  alum  works,  with  a  covenant  by  the 
lessee  to  leave  stock  of  a  certain  amount  upon  the  premises, 
there  was  a  fair  ground  to  suspect  that  he  did  not  mean  to 
perform  his  covenant  in  that  respect ;  the  Court  of  Chancery 
made  a  decree  to  prevent  a  breach  of  the  covaiant,  which 
was  affirmed  in  the  House  of  Lords,  (r) 


(f)  Gibson  v.  Smith,  a  Atk.  182. 
Hanson  v.  Gardiner,  7  Ves.  308. 
Mayor,  &c.  of  London  v.  Hedger, 
18  Ves.  355.  Kimpton  v.  Eve,  2 
Ves.  &  Bea.  349.  Caldwell  v. 
Baylis,  2  Meriv.  408. 

(m)  Farrant  v,  Loral,  3  Atk.  723. 
S.  C.  (mis-stated)  Amb.  106. 

(n)  Lord  Grey  de  Wilton  v, 
Saxon,  6  Ves.  106.  Dniry  v,  Mo- 
lins,  ibid,  328.  London  (Mayor) 
V.  Hedger,  18  Ves.  353. 


(o)  Woodward  v.  Gyles,  2  Vcn. 
119. 

(ji)  Barret  v.  BlagrsTe,  5  Ves. 
565. 

(9)  Sir^Wm.  Pulte&ey  ol  Shd- 
ton,  5  Ves.  147, 260,  n,  (a\  Lath- 
ropp  f7.  Marsh,  6  Ves.  S59,  et  fide 
1  Geo.  IV.  c.  87,  ••  3,  nocked, 
tupra 


WW  wa 

(r)  Ward  v.  Duke  of  Bockixig. 

m.  in  Vas    lAl 


Lam,  10  Ves.  161. 
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A  distinction,  however,  is  to  be  made  between  those  cases 
where  an  actual  and  express  covenant  exists,  and  where  the 
tenant  is  merely  bound  by  an  implied  covenant  arising  out  of 
the  custom  of  the  country,  or  evidenced  by  his  having  pre- 
viously held  under  an  expired  lease  containing  covenants  as 
to  the  management  of  the  premises.  Where  there  is  only  an 
implied  covenant,  and  the  tenant's  proceedings  do  not  amount 
to  actual  waste,  the  Court  will  not  in  general  interfere,  (r) 
And  where  a  tenant  under  a  written  agreement  to  manage 
and  quit  premises  agreeably  to  the  manner  in  which  they  had 
been  managed  and  quitted  by  former  tenants,  having  received 
notice  to  quit,  proceeded  to  carry  off  crops.  Lord  Eldon,  C, 
held,  that  he  was  not  boimd  to  conform  to  the  covenants  in 
the  lease  of  a  former  tenant,  without  notice,  and  that  the 
custom  of  the  country  could  not  be  considered  where  there 
was  a  written  agreement,  {s) 

But  where  a  tenant  from  year  to  year,  having  received 
notice  to  quit,  was  proceeding  to  take  away  the  crops, 
manure,  &c.,  contrary  to  the  usual  course  of  husbandry,  and 
to  cut  and  damage  the  hedge-rows,  &c.,  the  Lord  Chancellor 
granted  an  injunction,  observing,  that  *'  the  principle  applied 
equally  to  the  case  of  a  tenancy  from  year  to  year,  as  to  a 
lease  for  a  longer  term.  The  judges  have  uniformly  said  in 
modem  times,  that  a  tenant  from  year  to  year  must  treat  the 
fann  in  a  husbandlike  manner,  according  to  the  custom  of  the 
country ;  and  the  Court  must  give  its  aid  equally  in  that  case ; 
with  the  qualification  that  he  is  not  to  remove  any  thing 
except  according  to  the  custom  of  the  country.'*  (/) 

And  where  the  tenant,  in  revenge  for  the  landbrd's 
having  distrained,  threatened  to  sow  the  land  with  mustard 
seed,  which  is  very  injurious  to  the  soil,  and  requires  many 
years  to  eradicate  it,  the  Court  granted  an  injunction,  (u) 

{r)  Kimpton  v.  Eve,  2  Ves.  8i      173.  And  see  Polteney  v.  Shelton, 
Bea.  349-  5  Ves.  147,  260,  n.  and  Lathropp 

{»)  liebenrood  v.  Vines,  1  Meriv.      v.  Marsh » ibid,  259* 
15.  (tt)  Pratt  0.  Brett,  2  Mad.  Ch. 

(0  Onslow  V. ,  16  Ves.      Rep.  62. 

oo 
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Where  tenants  abuse  their  right  of  catting  estoren,  the 
Court  will  grant  an  injunction,  as  if  ihey  cut  turf  for  sale 
although  on  affidavit  it  is  stated  that  the  tenants  and  thoK 
under  whom  they  derived  as  tenants  to  the  plaintiffi  bid 
been  in  the  habit  of  cutting  turf  for  sale  for  upwards  of 
eighty  years,  (r) 

But  if  the  landlord  lie  by,  and  suffer  the  tenant  to  by  ont 
money  in  altering  the  premises,  the  Court  will  construe  this 
into  a  consent,  and  will  refuse  him  an  injunction,  although 
such  alterations  may  in  strictness  amount  to  waste.    As 
where  a  lease  was  granted  in  17S5,  and  a  logwood-null  wu 
erected;  and  in  1775  the  lease  being  renewed,  the  miil 
was  included  under  the  description  of  a  logwood-mill ;  the 
lessee  subsequently  altered  the  mill  into  a  cotton  mill  of  great 
value; — and  upon  the  landlord's  contending  that  thu  altera- 
tion was  waste,  and  praying  an  injunction,  Mr.  Juatice  Bmlkr^ 
who  sat  for  the  Lord   Chancellor,  refused  the  injunction 
because  it  appeared  that  the  landlord  had  lain  by,  bad  seen 
the  cotton-mill  erected,  and  had  approved  of  the  lessee's 
planting  about  the  milL  (to) 


Where  the  defendants  applied  to  the  plaintiK,  who 
coachmakers,  and  also  owners  of  a  private  house  adjoniing 
the  premises  in  which  they  carried  on  their  business,  for  a 
lease  of  the  private  house;  and  this  being  accordingly  granted 
to  them,  upon  an  agreement  that  the  lessees  should  lay  oot 
100/.  upon  exterior  repairs  under  the  direction  of  the  phis' 
tiffs,  the  defendants  instantly  proceeded  to  make  alteratioiis 
in  the  house  for  the  purpose  of  carrying  on  the  business  of 
coachmakers,  and  the  house  being  old,  was  in  danger  of 
falling:  the  Lord  Chancellor,  under  the  circumstances, 
granted  an  injunction  to  restrain  the  defendants  from  pro- 
ceeding to  pull  down  the  house,  (x) 

(v)  Lord  Courtown  v.  Ward,  1  526.    As  to  tenant  for  years  wUh- 

Sch.  &  Lef.  8.  out    impeachment    of  «ss<e»  tidt 

(to)  Bryd^es  v.  Kilburne,  cited  in  Bishop  of  London    r.  Webb»  i 

Jackson  v.  Gator,  5  Yea.  689.  P.  Wms.  527- 

(«)  Bonnett  v.  Sadler,  14  Yes. 
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Where  waste  has  been  committed,  the  modem  remedies  Bemedles  for 
are  by  action  of  assumpsit,  covenant  and  action  on  the  case.     ^'*'^* 

The  action  of  assumpsit  lies  where  the  tenancy  is  by  Assumpsit 
agreement  not  under  seal,  or  on  an  implied  covenant  as  to 
cultif  ate,  &c. 

The  action  of  covenant  arises  on  an  express  covenant  as  Coroiaiit. 
to  repair,  but  the  lessee  has,  in  general,  the  option  to  bring 
his  action  on  the  covenant,  or  on  the  case. 

The  action  on  the  case  lies  by  the  reversioner  against  the  qi^^ 
tenant  or  stranger  for  waste,  and  extends  it  is  said  even  to  a 
tenant  by  sufierance.  (y) 

8.  At  conunon  law,  where  waste  had  been  committed,  an  2.  Pnmshmoiit 
action  of  waste  lay  against  the  tenant  to  recover  the  place  J^^^l^. 
wasted,  as  well  as  damages  for   the   injury  done  to  the 
inheritance. 

This  action,  however,  could  only  be  brought  by  him  who 
bad  the  immediaie  reversion  or  remainder  in  fee  or  in  tail  to 
whose  disinheritance  the  waste  was  always  alleged  to  have 
been  committed  (yy);  and,  therefore,  if  a  lease  was  made  to 
A.  for  life  or  years,  with  remainder  to  B.  for  life,  and  A. 
committed  waste,  no  action  could  be  brought,  so  long  as  the 
estate  of  B.  continued  :  («)  but  if  B.  afterwards  died,  or  sur- 
rendered his  estate,  the  reversioner  in  fee  or  in  tail  migh^ 
then  have  brought  an  action  against  A.  for  the  waste  so  done 
hy  him ;  for  by  the  death  or  surrender  of  B.  the  impediment 
was  removed,  (a)  And  if  a  lease  for  life  was  made,  remainder 
for  years,  the  reversioner  or  remainder-man  in  fee,  or  in  tail* 
might  have  brought  the  action,  notwithstanding  the  mesne 


(y)  See  Chitty  on  Pleading.  voL  Cro.  Jac.  688.  S.  C.  Sir  W.  Jones* 

1,  p.  141.  51.    Udal  V.  Udal,  Aleyn«  81. 
(yy)  Co.  Lit.  63,  a.  (a)  Ibid,    Paget's  case,  5  Rep. 

(«)  Co.  Lit.  54.  a.  Bray  V.  Tncy«  77 » a.    Anon.  Moore,  387. 
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remainder.  (A)  As  the  action  of  waste  did  not  lie  by  a  re- 
mainder-man for  life,  tenant  in  tail  after  possibility,  being  in 
effect  only  tenant  for  life,  could  not  have  an  action  of  waste,  (c) 
Nor  could  any  person  maintain  this  action  unless  he  had  an 
estate  of  inheritance  in  him  at  the  time  when  the  waste  wu 
committed;  and  therefore  it  did  not  lie  by  an  heir  for  waste 
done  in  the  time  of  his  ancestor.  Nor  by  the  grantee  of  a 
reversion  for  waste  committed  before  the  grant,  (d) 

At  common  law,  the  action  of  waste  lay  only  against  tenant 
by  the  curtesy,  tenant  in  dower,  or  guardian :  for  as  these 
estates  were  created  by  law,  the  law  took  care  to  give  the 
reversioner  a  remedy  for  an  act  so  injurious  to  the  inheritance; 
but  the  common  law  provided  no  such  remedy  against  tenant 
for  life,  pur  autre  vie,  for  years,  or  at  will,  because  as  tfaoae 
estates  were  created  by  grant,  it  was  competent  to  the 
grantors  to  protect  the  reversion  by  a  spedal  provision  against 
waste,  (e) 

By  the  statute  of  Gloucester,  (/)  however,  this  action  was 
given  against  lessee  for  life  or  tenant  pur  autre  vie,  and  te- 
nant for  years ;  (g)  and  against  the  assignee  of  tenant  for  fife 
or  years,  for  waste  done  after  the  assignment.  (A)  Against 
tenant  at  will  the  statute  gave  no  action,  and,  therefore, 
against  him  an  action  of  waste  would  not  lie.  (i)  Nor  would 
an  action  of  waste  lie  against  an  executor  for  waste  committed 
by  the  testator;  waste  being  a  tort,  the  action  for  which  died 
with  the  person.  (£) 

When  the  defendant  had  committed  waste,  and  still  re- 
mained in  possession,  the  writ  of  waste  charged  him  in  the 


(6)  Co.  lit  64.  a.    2  Inst.  301.  (A)  Sanders  v.  Norwood,  Gnr 

(e)  Co.  lit.  63.  6.    3  Rol.  Abr.  Elis.  683.    S.  C.  5  Rep,  13. 

826. 1.  31.  (t)  Coantess  of  Salop  9.  Gnomp- 

(i)  2  Inst.  305.   2  Wma.  Saund.  ton,  Cro.  Elis.  777,  784.    S.  C 

262.  n.  (7.)  Noy.  51. 

(e)  Ibid.  {k)  2  Inst  302.  2  Rol.  Abr.  82S. 

(/)  6  Edw.  1,  c.  6.  1.  32. 

(g)  2  Inst.  301. 
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tend; if)  if  the  estate  for  which  he  held  the  premises  was 
determined,  he  was  charged  in  the  tenuit.  {m)  But  if  tenant 
/or /{/i?  committed  waste,  and  afterwards  granted  over  his 
estate^  or  the  lessor  entered  for  a  forfeiture  or  breach  of  the 
coDditioni  the  action,  it  seems,  was  still  in  the  tenet f(jCi  though 
it  was  otherwise  in  an  action  against  tenant ybr  years*  (o) 

It  was  necessary  the  declaration  in  waste  should  shew  how  Declaration, 
thepluntiffwas  entitled  to  the  inheritance;  and,  therefore, 
where  the  plaintiff  declared  upon  a  lease  made  by  himself, 
the  declaration  must  have  alleged  a  seisin  in  fee,  or  in  tail, 
in  him,  and  then  shewed  a  demise  to  the  defendant ;  if  upon 
a  lease  made  by  his  ancestor,  it  must  have  stated  a  seisin  in 
fee  m  the  ancestor,  a  demise  by  him  to  the  defendant,  and 
a  descent  to  the  plaintiff,  (p)  If  the  plaintiff  claimed  as 
assignee  of  the  reversion,  he  must  have  shewn  his  title  to  it 
by  grant  or  devise ;  [q)  and  it  was  unnecessary  to  name  him 
assignee,  (r)  If  by  fine,  the  declaration  must  have  stated  the 
fine,  and  the  uses  of  it ;  {s)  if  by  common  recovery,  it  must 
have  set  forth  the  recovery,  and  the  uses  thereof.  (/)  In  an 
action  of  waste  by  parceners,  or  joint-tenants,  the  declaration 
most  have  alleged  them  to  be  such;  (if)  if  the  plaintiff  sued  as 
rector,  &c  in  right  of  his  church ;  he  must  have  shewn  that 
he  was  so.  («)  If  husband  and  wife  in  right  of  the  wife 
brought  the  action,  the  declaration  must  have  stated  the  re- 
version to  be  in  both,  (to)  And  the  plaintiff  must,  in  all 
cases,  have  proved  his  tide  as  laid  in  the  declaration.  (;r) 

It  was  also  necessary  the  declaration .  should  particularly 


(0  Saeheverell  v.  Bagnall«  Cm.         (9)  Grene  v.  Cole,  2  Saund.  236- 

Elii.  35(S.  Leigh  v.  Leigh,  Lutw.  1541. 

Km)  IM.  2  RoL  Abr.  839. 1. 43,  &c.         (r)  2  RoL  Abr.  831 .  ].  46. 

(s)  Bid.  L  28.  (t)  Ibid.  Co.  Entr.  700. 

(o)  Ibid.  Saunders's  case,  5  Rep.         (0  Ibid.  Winch's  Entr.  1139. 
13.  («)  Ibid.  1163. 

(p)  Skeat  V.  Oxenbridge,  Hob.         (o)  Ibid.  1161. 
84.  Ewero.  Moile,  Yelv.  140.   Co.         (w)  Earl  of  Clanrickard  v.  Sid- 

Entr.  70S.  b.   2  Wms.  Saund.  236.  ney.  Hob.  1. 
n.  (2.)  («)  Leigh  v,  Leigh,  Lutw.  1547- 
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specify  the  nature  and  quantity  of  the  waste  done ;  and  a 
variance  as  to  the  nature  was  fatal ;  as  if  the  declaration 
alleged  the  waste  to  have  been  cutting  trees,  and  it  appeared 
that  the  defendant  stubbed  them  up.  (y)  But  to  maintain 
the  action  the  plaintiff  was  not  bound  to  prove  the  wkok 
waste  as  laid,  but  might  recover  pro  tanto.  («)  Where 
waste  was  assigned  in  houses,  the  declaration  must  have 
shewn  the  particular  defects,  (a) 


The  declaration  must  have  stated  it  to  be  '*  to  the  dism- 
heriting*'  of  the  plaintiff:  (A)  but  if  husband  and  wife,  seised 
in  fee  in  right  of  the  wife,  brought  waste,  it  must  have  been 
laid  to  be  **  the  disinheriting  of  the  wife,**  for  it  was  her  in- 
heritance that  was  damnified  by  the  waste ;  and,  if  it  was  al- 
leged to  be  to  the  disinheriting  of  husband  and  wife,  the 
writ  abated,  (c) 


Where  the  action  was  in  the  tenet,  the  pluntiff  had  judg- 
ment to  recover  the  place  wasted  and  damages;  where  it 
was  in  the  tenuit  the  judgment  was  for  damages  only,  (d) 


If  the  jury  found  a  verdict  for  the  plaintiff  in  an  action  of 
waste,  and  gave  damages  under  SOd.,  it  seems  that  ji 
should  have  been  given  for  the  defendant  {e) 


It  was,  however,  held,  that  cutting  trees  to  the  value  of 
Ss.  4d.  was  waste ;  and  that  several  particular  wastes,  each  of 
small  value,  might  be  united,  so  as  to  make  a  large  sum  suf- 
ficient to  maintain  the  action ;  as  where  damage  was  found  in 
one  house  to  the  value  of  20d  ;  in  another  to  the  value  of 


53. 


(y)  Ibid. 

M  2  Rol.  Abr.  832.  1.  49, 
2  Wms.  Saund.  235.  n.  (3.) 

(a)  2  Wms.  Saund.  «&.  mip. 

(6)  Co.  lit.  285,  n.  It  seems 
that  the  words  to  the  diskUkeritkuf, 
would,  after  verdiet,  have  cored  the 
omission  to  state  in  the  declaration 
the  quantity  of  the  plaintiff's  estate. 


Aston  «.  Whetenell,  Cro.  Elix.  57. 
But  see  2  Wms.  Saund.  23S.  n.  (2.) 
(0)  2  Rol.  Abr.  832.  L  13. 
(<0  2  Wms.  Saund.  250.  a.  (6.) 
(e)  Ibid.  Bro.  Abr.  WmsU,  123. 
Co.  lit.  54.  a.    2  Inst  306.   JSag 
V.  Htch,  Cro.  Car.  414.    Keepers 
of  Harrow  School  v.  AldeitoiL»  2 
B.  k  P.  86. 
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«8i,  and  in  a  third  to  the  value  o(  I2d.;  though  these 
damages  taken  separately  would  not  have  been  sufficient  to 
rapport  the  action^  yet  by  adding  them  together,  and  making 
one  turn  of  the  whole,  the  sum  was  sufficient  to  entitle  the 
plainti£Pto  his  judgment,  (f) 

The  difficulties  attending  the  action  of  waste  caused   it  Action  on  the 
to  be  of  late  little  resorted  to;  and  an  action  on  the  case 
in  the  nature  of  waste  became,  and  is  now  the  ordinary 
means  of  recovering  damages   for  voluntary    waste  com- 
mitted by  the  tenant  during  his  occupation.    By  this  form  jj^^|^ 
of  action  on  the  case  the  reversioner  or  remainder-man  for 
life  or  years  may  recover  damages  ;(^)  and  this  action  is 
maintainable  against  tenants  at  will  or  by  sufferance;   to 
which  persons  the  action  of  waste  did  not,  as  we  have  seen, 
apply,  (h)    And  it  lies  against  tenant  for  years  after  the  ex- 
piration of  his  term,  (i ) 

Though  the  lease  contain  an  express   covenant  against 
waste,  so  as  to  give  the  lessor  his  remedy  by  action  of  cove- 
nant, he  may  still,  if  he  choose,  bring  an  action  on  the  case 
against  the  lessee,  for  waste  done  by  him  during  the  term. 
As  where  a  lease  was  made  for  twenty-one  years,  in  which 
the  lessee  covenanted  to  yield  up  the  premises  repaired  at 
the  end  of  the  term ;  and  the  lessee  during  the  term  com- 
mitted  waste,  and  at  the   expiration  thereof  delivered  up 
the   premises  to    the    lessor   in  a  ruinous  condition;   the 
lessor  brought  an  action  on  the  case  against  the  tenant  for 
the  waste  committed  by  him  during  the  term :  and  it  being 
objected  at  the  trial,  that  the  plaintiff  ought  to  have  brought 
an  action   of  covenant,   and   not  on  the  case,  a  verdict  was 
found  for   the  plaintiff,  subject  to  that  point:  the  Court  of 
Common  Pleas  was  clearly  of  opinion  that  an  action  on  the 
case  was  maintainable  as  well  as  covenant ;  and  De  Grey,  C.  J., 

(/)  Bro.  Abr.  Waste,  70.    Co.  187.  S.  C.  Sir  W.  Jones,  224. 

lit.  S4,  a.  (0  Kinlyside  v.  Thornton,   see 

(g)  2  Wins.  Saund.  252,  n.  (70  next  page. 
(A)  West   V.  Treude,  Cro.   Car. 
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saidf  *' Tenant  for  years  commits  waste,  and  defirers  up 
the  place  wasted  to  the  landlord :  had  there  been  no  deed 
of  covenant,  an  action  of  waste^  or  case  in  the  nature  of 
waste,  would  have  lain :  because  the  landlord  by  the  special 
covenant  acquires  a  new  remedy, — does  he,  therefore,  lose 
hisoldr(£} 


Form  of 
declaratioD. 


In  an  action  on  the  case  in  the  nature  of  waste,  brought 
by  a  landlord,  whether  the  immediate  lessor,  or  heir,  or 
assignee,  against  his  tenant,  whether  lessee  or  his  assignee, 
it  does  not  appear  to  be  necessary,  to  set  out  the  tide 
either  of  the  plaintiff  or  the  defendant  in  the  declaration : 
it  is  enouj^h  to  state  their  relation  to  each  other.  But 
where  an  estate  is  given  to  A.  for  life,  with  remainder 
to  B.  in  fee  or  in  tail,  and  A.  is  guilty  of  waste,  it  seems 
necessary  to  set  forth  in  the  declaration  the  quantity  of 
estate  of  which  A.  is  seised,  though  not  the  quantity  of 
estate  which  the  plaintiff  has  in  the  reversion,  for  that  is 
matter  of  evidence  only.  (/) 


Nature  of 
waste  to  be 
stated. 


It  seems  necessary,  in  an  action  on  the  case,  to  state 
in  the  declaration  the  nature  and  kind  of  waste  which 
is  the  subject  of  the  action:  and  the  plaintiff  will  not 
be  permitted  to  give  evidence  of  a  different  sort  of  waste 
from  that  which  is  laid  in  the  declaration,  (m)  And 
wherever  the  plaintiff  declares  as  reversioner  for  an  mjury 
done  to  his  reversion,  the  declaration  must  either  ex- 
pressly allege  it  to  have  been  done  to  the  damage  of  his  re- 
version, or  must  state  an  injury  of  such  a  permanent  nature  as 
to  be  necessarily  injurious  to  it,  otherwise  the  want  of  such 
allegation  will  be  cause  for  arresting  the  judgment  («]  The 
plaintiff  is  not  bound  to  prove  the  whole  waste  stated ;  nor 

need  the  jury  find  how  much  of  the  place  is  wasted,  as 

•  

In  an  action  of  waste,  where  the  plaintiff  was  to  have  seisin 


{k)  Kinlyside  o.  Thornton «  Bl. 
Rep.  nil. 
(0  2  Wms.  Saund.  252,  n.  (7.) 


(m)  Harris  r.Mantle,  3T.  R.  307. 
(f»)  Jackson  v.  Pesked,  I  M.  & 
S. 234. 
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of  the  place  wasted ;  whereas  in  this  action  the  plaintiff 
only  goes  for  damages,  which  the  jury  may  assess  gene* 
rally,  (p) 

In  a  modem  case,  (q)  an  action  on  the  case  was  brought  by 
the  hndlord  against  his  tenants  for  pulling  down  part  of  the 
wall  and  opening  a  door  out  of  the  house  into  a  street, 
whereby  the  house   was  greatly  damaged,  weakened,  and 
injured,  and  the  plaintiff  was  greatly  prejudiced  in  his  re- 
Tersionary  estate  and  interest  of  and  in  the  premises.     The 
jury  found  that  the  defendants  did  open  the  door  without 
the  lessor's  leave,  but  that  the  house  was  not  in  any  respect 
weakened  or  injured  thereby.    The  judge    directed  a  ver- 
dict to  be  entered  for  the  plaintiff,  with  nominal  damages, 
subject  to  a  case.     On  argument,  it  was  held,  that  inasmuch 
as  the  reversionary  right  of  the  plaintiff  might  be  injured  by 
the  alteration  in  the  premises,  although  the  house  was  not 
damaged,  and  as  that  question  had  not  been  submitted  to 
the  jury,  the  Court  would  direct  a  new  trial. 

On  the  question,  whether  action  on  the  case  lies  for  Mr-  Permianv* 
missive  waste,  considerable  difference  of  opinion  has  pre- 
vailed. In  a  note  in  a  valuable  modern  treatise,  (r)  the 
authors  state,  that  much  of  the  difficulty  has  arisen  from  not 
distinguishing  between  tenancies  at  will  and  tenancies  from 
year  to  year,  as  affected  by  the  provisions  of  the  statute  of 
Gloucester^  And  they  put  the  case  in  this  form : — the 
statute  of  Gloucester  gives  a  remedy  for  waste  in  the  case  of 
tenancies  for  years,  or  for  a  less  term  than  a  year,  but  is  held 
not  to  extend  to  tenancies  strictly  at  wilt,  {s)  It  has  been 
expressly  decided,  that  those  tenants  who  are  within  the  pro- 
visions of  the  statute  are  liable  to  an  action  of  waste,  as  well 


(p)  3  Wms.  Saond.  253,  n.  (7.)  (r)  Amos  &  Ferard  on  Fiztoresy 

iq)  Young  v.  Spencer  and  ano-  226. 

ther,  10  B.  &  G.  145.    5  Man.  &  {$)  Co.  lit.  54.  b,    2  Inst.  302. 

Rjl  47.  6  Rep.  37. 
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for  permissive  as  voluntary,  {t)  The  question,  therefore  is, 
whether  the  action  of  case  in  the  nature  of  waste,  which 
has  been  substituted  in  lieu  of  the  action  of  waste,  cannot  be 
supported  in  all  the  cases  in  which  the  old  action  could  itself 
have  been  supported.  They  then  state  that  in  the  Countess 
of  ShrewMbtary's  case,  («)  it  was  decided  that  an  action  upon 
the  case,  in  the  nature  of  waste,  could  not  be  maintained 
against  tenant  at  will  for  permissive  waste,  by  reason  that  the 
statute  of  Gloucester  did  not  extend  the  remedy  by  action  of 
waste  to  tenants  at  will ;  and  thence  they  very  fairly  infer  that 
an  action  upon  the  case  for  waste  would  lie  against  tenant  for 
years,  because  the  statute  did  extend  to  such  a  case.  And 
then  after  reference  to  Mr.  Serjeant  JVUUams's  notes  in 
1  Sound*  SSS,  and  2  Saund.  1^59,  m  which  he  states  generally 
that  the  action  will  lie  for  permissive  as  well  aa  voluntary 
waste ;  and  after  stating  that  it  had,  however,  been  thought 
that  a  contrary  doctrine  had  been  established  by  some  modern 
decisions,  which  they  briefly  review,  they  conclude,  that  it 
seems  very  questionable,  whether  such  a  position  can  be 
maintained,  except  in  respect  of  tenancies  at  will,  in  the  strict 
sense  of  the  term. 

The  modem  authorities  alluded  to,  are  the  cases  of  Gibsom 
V.  WeUs^  (o)  Heme  v.  Bembaw,  (to)  and  Jones  v.  lElL  (x) 

The  first  of  these  was  a  case  at  nisi  prims  before  Sir  James 
Mansfield,  C.  J.,  where  the  plaintiff,  in  an  action  upon  tiiecase, 
charged  the  defendant,  who  had  been  his  tenant  ai  wHl,  with 
permissive  waste ;  the  learned  judge  nonsuited  the  plaintiff^ 
saying,  **  that  although  an  action  on  the  case  in  the  nature 
of  waste  might  be  maintained  for  commissive  waste,  yet  he  had 
never  known  an  instance  of  such  an  action  being  maintained 


(0  Co.  lit.  53.  a.    2  Inst.  145.  («)  5  Rep.  14.    Cro.  Elis.  777, 

2  Rol.  Abr.  816.     Owen,  92.     1  784. 

Saand.  323.  a.    2  Saund.  252,  259  (o)  1  N.  R.  290. 

1  Salk.  19.    3  Lev.  359.    Co.  Lit.  (w)  4  Taunt  764. 

56.  b.  note,  376.  {x)  7  Taunt.  392.  1  Moorep  100. 
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for  permisriTe  waste  only."  And  upon  a  motion  for  a  rule 
to  set  aside  the  nonsuit^  the  chief  justice  said^  he  thought 
the  action  an  innovation,  and  was  not  dbposed  to  en- 
courage it ;  and  the  other  judges  eoncurringi  the  rule  was 

refused. 

It  fnast  be  obserTed,  that  in  this  case  the  opinion  of  the 
C.  J.  is  expressed  in  very  general  terms,  as  to  the  action  on 
the  case  for  permissive  waste ;  yet  the  defendant  was  in  fact 
tenant  at  will  only,  and  therefore  the  decision  amounted  to 
nothing  more  than  the  judgment  in  the  Countess  of  Shrews- 
hurys  case,  and  probably  was  not  intended  by  the  Court  to 
apply  beyond  the  law  in  that  case. 

In  Heme  v.  Bembaw^  the  tenant,  however,  held  under  a 
lease  for  years,  and  the  general  doctrine,  as  laid  down  in  Gi6- 
son  V.  Wells f  would  seem  to  have  been  adopted  by  the  Court. 
But  the  authority  cited  in  support  of  the  judgment,  was  the 
case  of  the  Countess  of  Shrewsbury,  which,  unquestionably, 
did  not  bear  it  out. 

In  Jones  v.  Hill,  which  was  an  action  on  the  case  for 
waste  against  the  assignee  of  a  lease,  for  omitting  to  put  the 
premises  in  such  repair  as  a  former  tenant  had  put  them  in, 
it  was  contended,  that  though  an  action  on  the  case  for  per- 
missive waste  would  not  lie  against  strict  tenant  at  will,  yet  it 
lay  against  tenant  for  years,  or  from  year  to  year.  Gibbs, 
C.  J.,  would  not  give  an  opinion  whether  permissive  waste 
would  lie  in  the  cases  mentioned,  but  held  it  was  impossible 
it  should  be  waste  to  omit  putting  the  premises  in  such  repair 
as  A.  B.  had  put  them  into. 

In  Harrison^s  WoodfaUon  Landlord  and  Tenant,  it  is  stated, 
that  the  better  opinion  seems  to  be,  that  the  action  is  main- 
tainable against  all,  except  tenant  from  year  to  year,  and 
strict  tenants  at  will.  It  may  probably  be  more  correct  to 
confine  the  exception  to  the  latter  class  of  tenants,  (x) 

(«)  Page  427. 
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11.  In  case  of        If  the  tenant  do  any  act  which  is  injurious  to  the  rever- 
other  injuries,    3}^^^  ^^  action  On  the  case  by  the  landlord  will  lie  against  him 

during  the  term,  even  though  he  might  be  able  to  restore 
the  premises  to  their  original  state  before  its  expiration. 
Where,  therefore,  the  tenant  of  a  manor  enclosed  the  waste 
lands,  upon  which  the  reversioner  and  his  future  tenants 
would  have  had  a  right  to  depasture  their  cattle,  the  Court 
of  King's  Bench  held  that  the  tenant  was  immediately  liable 
to  an  action  upon  the  case,  (t/) 

Where  A.  demised  pasture  land  to  B.  except  the  trees* 
and  B.  put  his  cattle  to  feed,  which  barked  the  trees ;  it  was 
ruled  by  Holif  C.  J.,  after  great  doubt,  that  A.  could  not 
maintain  trespass  against  B.  («) 

"Where  the  defendant,  an  outgoing  tenant,  before  the  end 
of  his  term  sowed  com,  under  a  notion  that  he  would  be 
entitled  to  the  off-going  crop  at  the  end  of  the  term ;  and 
delivered  up  possession  of  all  the  land  excepting  that  part 
which  was  sown  with  the  wheat ;  whereupon  the  landlord 
leased  it  to  another  tenant,  reserving  the  crop  of  com 
growing  on  the  land ;  and  afterwards  the  former  tenant  en- 
tered and  cut  and  carried  away  the  com ;  it  was  held  that  the 
lessor  might  maintain  trover  against  him  for  the  com  so  cut.  (a) 

But  if,  on  the  other  hand,  a  lessor,  during  the  term,  cut 
down  trees  growing  upon  the  demised  premises,  which  are 
fit  only  for  firewood,  and  the  lessee  take  them  away,  tres- 
pass will  not  lie  against  the  lessee,  at  the  suit  either  of  the 
lessor,  or  his  vendee.  (6) 

The  property  in  the  cuttings  of  bushes,  although  impro- 
perly done  as  by  a  stranger,  will  be  in  the  tenant  and  not  in 
the  landlord,  (e) 

(y)  Queen's  College,  Oxford,  v.  (b)  Chanium  v.  Patch,  S  D.  & 

Hallet,  14  Eaat,  489.  R.  651. 

(x)    Glenham  v.  Hanhy,   Lord  (c)  Berriman  t7.  Peacock,  9  Biog. 

Raym.  739.  384.    2  Moore  &  Sc  524. 

(a)  Daviesv.  Connop,  1  Price,  53. 


CHAP.  I.]     Landlords  Remedies  against  Tenant.  573 


SECTION  VI. 


OF  THE    landlord's   PROCEEDINGS   TO   RECOVER 

POSSESSION. 

The  landlord's  right  of  possession  being  complete,  he  may 
enforce  this  right  by  a  peaceable  entry  upon  the  premises : — 
but)  in  case  the  tenant  refuse  to  yield  up  possession,  the 
landlord  ought  not  to  have  recourse  to  forcible  measures,  but 
should  call  in  the  law  to  his  assbtance.  This  proposition, 
however,  must  be  taken  with  some  qualification,  for  he  may 
make  a  peaceable  entry  at  the  expiration  of  the  tenancy,  not- 
withstanding the  tenant  holds  over,  (c)  and  he  may  even  take 
forcible  possession  by  breaking  open  the  door  if  the  tenant 
and  his  family  have  left,  subject  to  his  liability  to  answer  by 
indictment  for  the  offence  against  the  public  peace,  {d) 

The  almost  universal  practice  is  for  the  landlord  to  pro-  By  action  of 
ceed  in  the  first  instance  by  action  of  ejectment,  and  receive  •J*^^*"** 
possession  at  the  hands  of  the  sheriff.  It  was  formerly  thought 
necessary  to  make  an  actual  entry  :  but  it  is  now  clearly  un- 
derstood that  the  right  of  entry  in  the  lessor  of  the  plaintiff 
will  support  an  ejectment,  although  the  lessor  has  never  made 
an  actual  entry,  the  entry  confessed  by  the  tenant  in  the  ac- 
tion being  held  sufficient,  {e) 

ifi)  Tannton  o.  Costar,  7  T.  R.  Heaton,  Lord  Raym.  750.    S.  C.  ^ 

431.  Salk.  259.    Oates  dem.  Wigfall  r. 

(<0  Toraer  v.  Meymott,  1  Bing.  Brydon,  Burr.  1896.     Goodright 

158.  7  Moo.  574.    Hillary  v,  Gay»  dem.  Hare  v.  Caton,  Doagl.  478. 

6  C.  &  P.  284.  Adams  Eject.  263, 3  edit 

(e)  Anon.  1  Ventr.  248.  Little  o. 
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The  action  of  ejectment  has  now  entirely  superseded  the 
ancient  remedy  ejectUme  firma.  It  is  founded  in  a  fiction, 
which  supposes  the  owner  of  the  lands  to  have  made  a  lease 
to  the  plaintiff,  and  the  plaintiff  to  have  entered  by  virtue 
thereof,  and  to  have  been  ousted  by  the  defendant.  The 
defendant  having  no  interest  in  tlie  lands,  being  merely 
a  casual  ejector,  is  then  supposed  to  give  a  notice  (which 
notice  is,  in  fact,  given  by  the  lessor  of  the  plaintiff)  to  the 
occupier,  offering  him  an  option  either  to  come  in,  and  by 
being  admitted  defendant  in  the  action,  put  the  lessor  of 
the  plaintiff  to  the  proof  of  his  title;  or  by  sufiering 
judgment  to  be  entered  against  the  casual  ejector,  to 
admit  the  title  of  the  landlord.  The  landlord,  therefore, 
if  the  action  be  defended  by  the  tenant,  must  be  prepared 
to  prove  that  he  is  seised  or  possessed  of  the  lands  in  the 
manner  stated  in  the  declaration,  and  that  the  supposed 
demise  to  the  fictitious  plaintiff  has  been  made  subsequently 
to  the  determination  of  the  tenant*s  interest.  (/) 

Notice  to  quit.        Where  a  notice  to  quit  has  been  given  to  the  tenant,  who 

accordingly  quits  so  much  of  the  lands  demised  as  is  occu- 
pied by  himself,  and  gives  notice  to  his  under-tenants  to 
quit  also,  who  refuse  to  do  so,  the  landlord  may  maintain 
ejectment  against  the  tenant  for  so  much  as  is  occupied  by 
the  under-tenants ;  and  it  is  no  answer  for  the  tenant  that  he 
has  done  every  thing  in  his  power  by  delivering  up  his  own 
occupation,  and  giving  notice  to  the  under-tenants  to  do  the 
same,  {g) 

In  ejectment  against  a  lessee  of  tithes,  some  evidence 
should  be  given,  to  show  that  he  did  not  mean  to  quit.  (A) 
Ejectment  lies  for  tithes  without  the  rectory,  (i) 

Where  a  rector  gave  a  notice  to  quit  to  the  tenant  of  hb 

(/)  Aslin  o.  Parkin,  Boir.  667.  (h)  Doe  dem.  Brieriy  v,  Fldmer, 

Chitt.  on  Plead.  Vol.  II.  p.  625.  16  East  53. 

6  edit.    Adams  Eject  212,  3  edit  (0  Cro.  Car.  301.     Chitt  oo 

{g)  Boe  V.  Wiggs,  2  N.  R.  330.  Pkad.  VoL  II.  p.  635, 6 
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glebe  land,  which  expired  on  the  35th  of  December,  and  on 
the  17th  of  January  following  a  sequestration  of  the  rectory 
was  read  in  the  church ;  and  the  rector  afterwards,  by  order 
of  the  sequestrator,  received  from  the  tenant,  who  held  over, 
a  weekly  allowance,  which  he  described  in  a  receipt  as 
issuing  out  of  the  tithe  and  glebe ;  it  was  ruled  by  Dampier,  J., 
that  the  rector  might  maintain  an  ejectment,  laying  the 
demise  on  the  1st  of  January;  because  though  after  the 
publication  of  the  sequestration,  he  was  no  longer  enti* 
tied  to  the  possession  of  the  land,  he  was  still  entitled  to 
maintain  an  ejectment  through  the  medium  of  which  he 
might  recover  the  rents  and  profits  accruing  between  the 
expiration  of  the  notice  to  quit,  and  the  publication  of  the 
sequestration,  (i) 

Where  a  defendant  enclosed  a  small  piece  of  waste  land  Admitaon  of 
by  the  side  of  a  public  highway,  and  occupied  it  for  thirty  by  payment  of 
years  without  paying  any  rent ;  and  at  the  expiration  of  that  ^^^ 
time,  the  owner  of  the  adjoining  land  demanded  sixpence  rent, 
which  the  defendant  paid  on  three  several  occasions  within 
twenty  years  :  it  was  held  in  ejectment,  that  this,  in  the  ab« 
sence  of  other  evidence,  was  conclusive  to  shew  that  the 
occupation  of  the  defendant  began  by  permission,  and  entitled 
the  plaintiff  to  a  verdict.  (/) 

And  where  a  cottage  standing  in  the  comer  of  a  meadow, 
(belonging  to  the  lord  of  a  manor,)  but  separated  from  it,  and 
from  a  high  road,  by  a  hedge,  had  been  occupied  for  above 
twenty  years  without  any  payment  of  rent;  and  then  the 
lord  demanded  possession,  which  was  reluctantly  given,  the 
occupier  being  told  that  if  he  were  allowed  to  resume  posses- 
sion it  would  only  be  during  pleasure :  and  he  did  resume 
and  keep  possession  for  fifteen  years  more,  and  never  paid 
any  rent :  it  was  held  that  the  possession  was  not  necessarily 

(k)  Doe  dem.  Morgan  v.  Bluck     kinson,  3  B.  &  C.  413;  as  to  en* 
3  Campb.  447.  croachments,  otdeit^M'a^  and  see  3  & 

(0  Doe  dem.  Jackson  v.  Wil-     4  Wm.  IV.  c.  27. 
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adverse,  but  might  be  presumed  to  have  commenced  by  per- 
mission of  the  lord,  (m) 

In  framing  the  declaration  in  ejectment,  the  principal  points 
to  be  observed  are, 


1.  Venue, 


1.  That,  the  action  being  local,  the  venue  must  be  laid  in 
the  county  in  which  the  premises  demised  are  situate,  (ii)  But 
it  has  been  already  explained,  that  by  the  3  &  4  Wm.  IV. 
c.  43,  8.  S^,  the  Court  may  order  the  cause  to  be  tried  in 
another  county  or  place. 


by  husband 
and  wife : 


2.  Demise,  3.  The  demise  to  the  fictitious  plaintiff  must  be  stated 

according  to  the  title  of  the  landlord;  for  though  the  tenant 
will  be  estopped  from  disputing  his  landlord's  title,  yet  if  it 
appear  by  the  declaration  that  the  landlord  relies  upon  a 
title  different  from  that  in  right  of  which  he  received  the 
defendant  as  his  tenant,  the  variance  will  be  fatal  to  the 
landlord's  claim.  As  if  a  husband  seised  in  tee.  Jure  uxoriSf 
has  made  a  lease  jointly  with  his  wife,  and  that  lease  being 
forfeited  or  expired  he  brings  ejectment,  and  shews  a  demise 
to  the  plaintiff  by  himself  onfy,  the  declaration  will  be  bad. 
AYhere  the  lease  has  been  made  jointly  by  joint  tenants,  or 
co-parceners,  and  they  mean  to  recover  the  land  from  the 

coparceners:  lessee,  the  demise  should  properly  be  stated  to  have  been 
joinif  (o)  but  if  a  several  demise  be  laid  by  each,  of  the 
whole  land,  they  may  recover  the  whole;  (p)  or  if  the  demise 
be  stated  to  have  been  made  by  one  only  of  the  whole,  or  of 
hb  share,  he  may  recover  pro  tanto.  (g)  If,  however,  a 
power  of  re-entry  for  breach  of  condition  descends  to  co- 
parceners, it  seems  very  questionable  whether  they  must  not 


by  joint- 
tenants  and 


(m)  Doe  dem.  Thompson  v.  Clark, 
8  B.  &  C.  717,  etvideSSi 4Wm.IV. 
c.  27. 

Cn)  Mayor,  &c.,  of  London  t?. 
Cole,  7  T.  R.  588. 

(o)  Boner  v.  Juner,  Ld.  Raym. 
726.  Morris  v.  Barry,  Str.  1181. 
S.  C.  1  Wils.  1.    Worrall  v.  Beck, 


c\ted  ibid, 

(p)  Doe  dem.  Lulham  o.  Fenn, 
3  Campb.  190. 

(q)  Roe  dem.  Raper  9.  Loawfalr. 
12  East,  39.  Doe  dem.  Mamck 
V.  Read,  Und.  57.  Doe  dem.  XHiay- 
man  v,  Chaplin,  3  Taunt.  ISO. 
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all  join  in  ejectment,  (r)  But  tenants  in  common  (who,  not  by  tenants  in 
being  seised  per  tout,  never  can  make  a  joint  lease)  cannot 
state  the  demise  to  have  been  joint ;  but  must  enforce  their 
rights  to  their  respective  shares  by  stating  a  separate  demise 
by  each ;  and  thus,  each  recovering  his  own  part,  re-possess 
themsekes  of  the  whole  land  demised,  {s) 

8.  The  day  upon  which  the  demise  to  the  fictitious  plain-  3.  The  day  of 
tiff  is  stated  to  have  been  made  must  be  laid  to  be  subsequent 
to  the  landlord's  right  of  entry,  or  it  will  be  fatal.  (/) 

The  formalities  required  by  the  common  law,  in  order  Proceedingt 

to  give  the  landlord  a  right  of  re-entry   for  non-payment  4  Gm.*?!?^ 

of  rent,  have  been   already  considered.    To  facilitate  the  ^-  ^^' 

landlord's  remedy  upon  such  an  occasion,  and  to  extricate 

him  from  the  diflSculties  in  which  these  niceties  frequently  ^  ^'  ^^* 

involved  him,  it  is  enacted  by  the  statute  4  Geo.  II.  c.  28, 

s.  2,  ''  That  in  all  cases  between  landlord  and  tenant,  as 

often  as  it  shall  happen  that  one  hay-year's  rent  shall  be  in 

arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due, 

hath  right  by  law  to  re-enter  for  the  non-payment  thereof; 

such  landlord  or  lessor  shall  and  may,  without  any  formal 

demand  or  re^entry^  serve  a  declaration  in  ejectment  for  the 

recovery  of  the  demised  premises;   or    in   case  the  same 

cannot  be  legally  served,  or  no  tenant  be  in  actual  possession 

of  the  premises,  may  then  affix  the  same  upon  the  door  of 

any  demised  messuage ;  or  in  case  such  ejectment  shall  not 

be    for    the   recovery    of  any  messuage,   then    upon   some 

notorious  place  of  the  lands,  tenements,  or  hereditaments, 

comprised  in  such  declaration  in  ejectment,  and  such  affixing 

ihall  be  deemed  legal  service   thereof;  which   service   or 

aflBzing  such  declaration  in  ejectment  shall  stand  in  the  place 

(r)  Doe  dem.DeRutzeno.  Lewis,  Lit.  45.  a.  n.  (7.) 

5  Ad.  &  EIL  277.  (0  Goodtitle  dem.  GaUaway  v. 

(«)  Blackasper's  case,  Noy,  13,  Herbert,  4  T.  R.  680.    Chitt.  on 

e#  vidlr  Doe  dem.  Aslin  o.  Summer-  Plead.  Vol.    II.    p.   625,  6  edit, 

sett,  1  B.  &  Ad.  140.    Hargr.  Co.  Adams  Eject  213, 2  ediC 

P  P 
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and  stead  of  a  demand  and  re-entry  ;  and  in  case  of  judg- 
ment against  the  casual  ejector,  or  nonsuit  for  not  confessing 
a  lease,  entry,  and  ouster,  it  shall  be  made  appear  to  the 
Court,  where  the  said  suit  is  depending,  by  n^davii,  or  be 
proved  upon  the  trial,  in  case  the  defendant  appears,  tkat 
half  a  yearns  rent  was  due  before  the  said  declaration  woi 
served;  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due,  and 
that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enUVf 
in  every  such  case,  the  lessor  or  lessors  in  ejectment  shall 
recover  judgment  and  execution  in  the  same  manner  as  if 
the  rent  in  arrear  had  been  legally  demanded  and  a  re-entry 
made :  and  in  case  the  lessee  or  lessees,  his,  her,  or  their 
assignee  or  assignees,  or  other  person  or  persons  claiming  or 
deriving  under  the  said  lease,  shall  permit  and  suffer  judg- 
ment to  be  had  and  recovered  on  such  ejectment  and  execu- 
tion to  be  executed  thereon  without  paying  the  rent  and 
arrears,  together  with  full  costs,  and  without  filing  any  biU 
or  bills  for  relief  in  equity  within  six  calendar  months  after 
such  execution  executed ;    then  such  lessee,  &c«,  and  all 
others  claiming  and  deriving  under  the  said  lease,  shall  be 
barred  or  foreclosed   from  all  relief  in  law  or  equity,  other 
than  by  writ  of  error  for  reversal  of  such  judgment  in  ease 
the  same  shall  be  erroneous;  and  the  said  landlord  and 
lessor  shall  from  thenceforth  hold  the  same  demised  premises 
discharged    from  such   lease :    and   if  on   such   ejectsieiit, 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  be 
non-suited  therein,  except  for  the  defendant's  not  confeasing, 
&c.,  then  such  defendant  shall  recover  bis,  her,  or  their  fuU 
costs.     Provided  always,  that  nothing  therein  contained  shall 
extend  to  bar  the  right  of  any  mortgagee  or  mortgagees  of 
such  lease,  or  any  part  thereof,  who  shall  not  be  in  posses- 
sion, so  as  such  mortgagee  or  mortgagees,  within  six  calendar 
months  after  such  judgment  obtained  and  execution  executed, 
pay  all  rent  in  arrear,  and  all  costs  and  damages  sustained  by 
such  lessor,  or  persons  entitled  to  the  remainder  or  rerersion 
as  aforesaid,  and  perform  all  the  covenants  and  agreements 
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which  on  the  part  and  behalf  of  the  first  lessee  or  lessees,  4  Geo.  II. 
ought  to  be  performed."    Aod  by  section  3  it  is  further 
enacted,  "  In  case  the  said  lessee  or  lessees,  his,  her,  or  their 
assignee  or  assignees,  or  other  person,  claiming  any  right, 
title,  or  interest,  in  law  or  equity,  of,  in,  or  to  the  said  lease, 
shall,  wUhin  the  time  aforesaid^  file  one  or  more  bill  or  bills, 
for  relief  in  any  court  of  equity,  such  person  or  persons  shall 
not  hare  or  continue  any  injunction  against  the  proceedings 
at  law  on  such  ejectment,  unless  he,  she,  or  they,  within  forty 
days  next  after  a  full  and  perfect  answer  shall  be  filed  by  the 
lessor  or  lessors  of  the  plaintiff  in  such  ejectment,  bring  into 
court,  and  lodge  with  the  proper  officer,  such  sum  of  money, 
as  the  lessor  or  lessors  of  the  plaintiff  in  the  said  ejectment 
shall,  in  their  answers,  swear  to  be  due  and  in  arrear,  over  and 
above  all  j  us t  allowances,  and  also  the  costs  taxed  in  the  said  sui t ; 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be  paid  out 
to  the  lessor  or  landlord,  on  good  security,  subject  to  the 
decree  of  the  court :  and  in  case  such  bill  or  bills  shall  be  filed 
within  the  time  aforesaid,  and  after  execution  is  executed,  the 
lessor  or  lessors  of  the  plaintiff  shall  be  accountable  only 
for  so  much,  and  no  more,  as  he,  she,  or  they  shall  really 
and  bon&Jide^  without  fraud,  deceit,  or  wilful  neglect,  make 
of  the  demised  premises,  from  the  time  of  their  entering  into 
the  actual  possession  thereof;  and  if  what  shall  be  so  made 
by  the  lessor  or  lessors  of  the  plaintiff  happen  to  be  less  than 
the  rent  resenred  on  the  said  lease,  then  the  said  lessee  or 
lessees,  his,  her,  or  their  assignee  or  assignees,  before  be, 
she,  or  they  shall  be  restored  to  his,  her,  or  their  possession 
or  possessions,  shall  pay  such  lessor  or  lessors,  landlord  or 
landlords,  what  the  money  so  by  them  made  fell  short  of  the 
reserved  rent,  for  the  time  such  lessor  or  lessors  of  the  plain- 
tiff, landlord  or  landlords,  held  the  said  lands."     And  by 
section  4,  it  is  provided,  "  that  if  the  tenant  or  tenants,  his, 
her,  or  their  assignee  or  assignees,  shall  at  any  time  before 
the  trial  in   such  ejectment  pay  or  tender  to  the  lessor  or 
landlord,  his  executors  or  administrators,  or  his,  her,  or  their 
attorney  in  that  cause,  or  pay  into  the  court  where  the  same 

p  p  ^ 
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cause  is  depending,  aU  the  rent  and  arrears^  together  with 
the  costs ;  then  all  further  proceedings  in  the  said  ejectmeot 
shall  cease  and  be  discontinued  ;  and  if  such  lessee,  &c«,  or 
their  executors,  administrators,  or  assigns,  shaU,  upon  such 
bill  filed  as  aforesaid,  be  relieved  in  equity,  he,  she,  and  they 
shall  have,  hold,  and  enjoy  the  demised  lands  according  to 
the  lease  thereof  made,  without  any  new  lease  to  be  thereof 
made  to  him,  her,  or  them."  («) 


CoDftrnetioo 
of. 


The  landlord,  by  the  terms  of  the  statute,  can  only  avail 
himself  of  this  remedy,  where  there  is  a  condition  for  re-entrj, 
and  half  a  year's  rent  is  in  arrear,  and  there  is  no  sufficient 
distress  upon  the  premises  to  countervail  the  arrears  of  rent 
then  due.    Where  a  landlord,  having  a  right  of  re-entry  for 
non-payment  of  rent,    brought    an  ejectment  against  the 
tenant ;    and    on  trial    proved  a    demand  of  half  a  year's 
rent   ajler  the    day  on  which  it  became  due,  but  it  ap- 
peared  that    there    was   a   suffieieni    distress    iqHm   ike 
premises ;  it  was  holden,   that  no  ejectment   lay  upon  thb 
statute ;  and  the  landlord  could  not  recover  at  common  law, 
because  the  rent  was  not  demanded  on  the  day  when  it 
became  due.  (v) 


No  demand 
necetmry. 


Under  this  statute  no  demand  is  necessary.  And  where  a 
lease  contained  a  proviso  for  re-entry  in  case  rent  were  in 
arrear  twenty-one  days  after  the  day  on  which  it  became  due, 
being  lawfully  demanded^  three  judges  of  the  Court  of  Kiog*i 
Bench  held,  that  it  was  merely  necessary  to  prove  that  the 
rent  was  in  arrear,  and  no  sufficient  distress  was  upon  the 
premises,  without  shewing  that  any  demand  had  been  made 
But  Lord  Ellenborough,  C.  J.,  was  of  a  contrary  opinion; 
and  thought  that  as  the  party  had  stipulated  for  a  demand, 
the  lessor  was  bound  to  make  one ;  although  he  agreed  that 


(«)  As  to  relief  under  this  statute, 

(p)  Doe  dem.  Forster  v.  Wand- 
Ian,  7T.  R.  117.    Afi  to  the  con- 


tinuance of  the  common  law  re- 
medy, see  the  observations  of  Baroa 
Wood  ia  Doe  v.  Smith,  1  B.  &  B- 
187. 
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it  was  unnecessary    to  follow  the  niceties  and  formalities 
required  by  the  common  law.  {w) 

And  it  has  been  since  held  that,  though  by  this  statute  the 
service  of  the  declaration  in  ejectment  is  substituted  for  the 
formal  demand  of  rent,  which  at  common  law  must  have 
been  made  upon  the  day  when  the  forfeiture  accrued 
in  case  of  non-payment,  still  it  is  not  necessary  that  the  day 
of  the  demise  in  the  declaration  should  be  the  very  day  of 
tbe  service  ;  it  is  enough  if  the  day  of  the  demise  be  after 
the  rent  become  due ;  for  the  title  of  the  lessor  must  be 
taken  to  have  accrued,  on  the  day  when  the  forfeiture  would 
have  accrued,  at  common  law,  by  non-payment  of  the  rent,  {x) 

Where  a  lease  contained  a  proviso  for  re-entry,  **  in  case 
the  rent  or  any  part  should  be  behind  and  unpaid  by  the 
ipace  of  fourteen  days  next  over  or  after  any  or  either  of 
the  days  of  payment  on  which  the  same  ought  to  be 
paid,  and  no  sufficient  distress  being  found  in  and  upon  the 
same  premises^  whereby  to  levy  such  rent:"  and  at  Lady-day 
the  rent  became  due ;  and  not  being  paid,  the  landlord  in 
May  sent  a  broker  upon  the  premises  for  the  purpose  of 
making  a  distress :  but  nothing  being  found  upon  the  pre- 
mises, he  brought  an  ejectment  to  recover  possession :  and  it 
was  thereupon  objected  that,  in  order  to  establish  a  for- 
feiture, it  ought  to  have  been  shewn  that  there  was  no  suffi- 
dent  distress  for  fourteen  days  after  the  rent  was  due,  as 
well  as  that  the  rent  was  in  arrear ;  whereas  it  was  only 
proved^  that  there  was  no  sufficient  distress  on  one  day  in 
May,  which  might  have  been  the  case  upon  that  one  day 
only :  the  Court  thought  that  this  was  primd  facie  evidence 
to  call  upon  the  defendant  to  shew  that  there  was  a  sufficient 
distress  upon  the  premises  within  the  terms  of  the  proviso,  (y) 

(t0)   Dot    dem.    Scholefield    v.  cross,  3  B.  &  C.  752. 

Alexander,  2  M.  &  S.  525.     Vide  (y)  Doe  dem.  Smelt  v,  Fochaii, 

Ladwell  r.  Newman,  6  T.  R.  458.  15  East,  286. 

(jt)  Doe  dem.  Lawrence  r.  Shaw- 
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Affidavit 
where  the 
ejectment  is 
undefended. 


Under  this  statute  where  judgment  is  obtained  against  the 
casual  ejector,  or  where  the  plaintiff  has  been  nonsuited  on 
account  of  the  tenant's  non-appearance,  an  affidavit  must  be 
made  in  the  Court,  that  half  a-years' rent  was  in  arrear  before 
declaration  served ;  that  the  lessor  of  the  plaintiff  had  a 
right  to  re-enter ;  that  no  sufficient  distress  was  to  be  found 
on  the  premises  countervailing  the  arrears  of  rent  then  due; 
that  the  premises  were  untenanted,  or  that  the  tenant  could 
not  be  legally  served  with  the  declaration ;  and  that  a  copy 
of  the  declaration  was  affixed  on  the  most  notorious  part  of 
the  premises,  describing  it.  {z) 


When  pre- 
sumed. 


The  affidavit  will,  in  some  cases,  be  presumed ;  as  after  a 
long  and  quiet  possession.  Thus,  where  an  ejectment  was 
brought  by  a  landlord  against  his  tenant,  under  this  statute, 
and  judgment  was  bad  against  the  casual  ejector  by  de&ult, 
and  possession  thereupon  delivered,  and  nearly  twenty  yean 
after  the  tenant  brought  an  ejectment  against  the  same  land- 
lord for  the  same  premises ;  the  landlord,  who  was  made 
defendant  in  the  latter  action,  was  not  obliged  to  produce 
such  an  affidavit  as  this  clause  requires,  as  an  essential  re- 
quisite to  his  original  recovery ;  for  as  it  was  essentially  re-> 
quisite,  the  Court  presumed  that  such  an  affidavit  had 
been  regularly  made  at  the  time,  and  that  the  judgment  was 
founded  on  it.  (a) 


Proof  81  the 
trial. 


When  the  cause  goes  on  to  trial,  the  appearance  of  the 
defendant,  together  with  the  consent  rulcj  substantiates  the 
averments  in  the  declaration  of  the  lease,  entry,  and  ouster, 
and  the  possession  of  the  lands  for  which  he  defends,  (d) 
It  then  remains  for  the  plaintiff  to  prove  the  right  of  entry  by 
the  non*payment  of  the  rent,  and  the  absence  of  a  sufficient 
distress,  (c) 


{z)  Vide  1  Wms.  Ssund.  2S7.  6. 
n.  (1 6.) 

(a)  Doe  dem.  Hitchings  o.  Lewis, 
Burr.  614. 


(6)  Reg,  Ort.  B.  R.  I  Geo.  IV. 
C.  B.  1  &  2  Geo.  IY.  Ezcheq.  %  G.  4. 
vide  infra,  et  see  Append, 

•(c)  Vide  I  Wms.  Suud. 
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By  the  late  act,  (d)  for  the  more  effectual  administration  l  Wm.  IV. 
of  justice  in  England  and  Walesj  reciting  that,  whereas  land. 
lords  to  whom  a  right  of  entry  into  or  upon  any  lands  or 
bereditamentSy    may   accrue    during   or    immediately    after 
Hilary  and  Trinity  Terms  respectively,  were  unable  to  pro- 
secute ejectments  against  their  tenants  so  as  to  try  the  same 
at  the  assizes  immediately  ensuing,  whereby  much  delay  was 
occasioned  in  the  recovery  of  the  possession  of  lands  and 
tenements  wrongfully  withheld  by  tenants  against  their  land- 
lords ;  it  was  enacted,  that  in  all  actions  of  ejectment  there- 
after to  be  brought  in  any  of  his  Majesty's  Courts  at  West- 
minster by  any  landlord  against  his  tenant,  or  against  any 
person  claiming  through  or  under  such  tenant,  for  the  re- 
covery of  any  lands  or  hereditaments,  where  the  tenancy 
shall  expire,  or  the  right  of  entry  into  or  upon  such  lands  or 
hereditaments  shall  accrue  to  such   landlord  in  (e)  or  after 
Hilary  or  Trinity  Terms  respectively,  it  shall  be  lawful  for  the 
lessor  of  the  plaintiff  in  any  such  action  at  any  time  within  ten 
days  after  such  tenancy  shall  expire  or  right  of  entry  accrue 
as  aforesaid,  to  serve  a  declaration  in  ejectment,  entitled  of 
the  day  next  after  the  day  of  the  demise  in  such  declaration, 
whether  the  same  shall  be  in  term  or  in  vacation,  with  a 
notice  thereunto  subscribed  requiring  the  tenant  or  tenants 
in  possesion  to  appear  and  plead  thereto  within  ten  days  in 
the  Court  in  which  such  action  may  be  brought,  and  pro- 
ceedings shall  be  had  on  such  declaration,  and  rules  to  plead 
be  entered  and  given  in  such  and  the  same  manner  as  nearly 
as  may  be  as  if  such  declaration  had  been  duly  served  before 
the  preceding  term.      Provided  always,  that  no  judgment 
shall  be  signed  against  the  casual  ejector  until  default  of 
appearance  and  plea  within  such  ten  days,  and  that,  at  least, 
six  clear  days'  notice  of  trial  shall  be  given  to  the  defendant 
before  the  commission  day  of  the  assizes,  at  which  such  eject- 
ment is  intended  to  be  tried-  Provided  also,  that  any  defendant 
in  such    action  may  at  any  time  before  the  trial  thereof, 
apply  to  a  judge  of  either  of  his  Majesty's  superior  Courts 

d)  1 1  Geo.  IV.  and  1  Wm.  IV.  (*)  t.  e,  in  full  term.     See  Selw. 

c.  70,  s.  36.  N.  P.  729,  9  edit. 
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at  Westminster  by  summons,  in  the  usual  manner,  for  time  to 
plead  or  for  staying  or  setting  aside  the  proceedings,  or  for 
postponing  the  trial  until  the  next  assizes,  and  that  it  shall 
be  lawful  for  the  judge,  in  his  discretion  to  make  such  order 
in  the  said  cause  as  to  him  shall  seem  expedient.  And  that 
in  making  up  the  record  of  the  proceedings  on  any  such 
declaration  in  ejectment,  it  shall  be  lawful  to  entitle  such 
declaration  specially  of  the  day  next  after  the  demise  therem, 
whether  such  day  shall  be  in  term  or  vacation,  and  no 
judgment  thereupon  shall  be  avoided  or  reversed  by  reason 
only  of  such  special  title. 

This  statute  only  applies  to  issuable  terms,  as  Hilary  and 
Trinity,  and    in  other   cases  the   parties   must  proceed  u 

formerly,  [e) 

The  statute  does  not  apply  if  the  premises  are  in  London 
or  Middlesex,  so  as  not  to  require  a  trial  at  the  assizes,  (/) 
or  where  the  landlord's  right  of  entry  accrued  on  the  day 
after  the  essoin  day  in  Trinity  Term,  {g)  or  where  a  tenancy 
expired  under  an  agreement  on  the  day  before  the  first 
day  of  the  term.  (A) 

In  respect  of  the  six  days'  clear  notice  of  trial  before  the 
commission  day  of  the  assizes,  it  seems  the  act  does  not 
make  such  notice  a  necessary  condition  of  the  plaintiff's  re- 
covery, and,  therefore,  if  the  defendant  appear,  it  is  no  ground 
of  objection,  although  if  the  defendant  had  not  appeared, and 
the  plaintiff  had  proceeded  against  him,  it  might  have  been 
a  good  ground  for  setting  aside  the  verdict,  (t) 

In  the  trial  at  Nisi  Prius,  it  is  no  defence  that  the  decla- 

(c)  Doe  V,  Roe,  2  Cromp.  &  Jerv.  {g)  Doe  17.  Roe,  1  DowL  Prtc  Cb. 

124.  1  Dowl.  Prac.  Ca.  304.  Tidd'a  79,  and  7  Leg.  Oba.  140. 

New  Practice,  624.  (A)  Doe  dem.  SummervillB    •. 

(/)  Doe  dem.  Norria  v.  Roe,  1  Roe,  4  Moo.  &  Sc.  747. 

Dowl.  Prac.  Ca.  547.    5  Leg.  Oba.  (t)  Doe  dem.  Antiobiu  v.  Jep- 

491.  son,  3  B.  &  Ad.  403. 
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ration  was  irregularly  served^  as   where  the  right  to  enter 
accrued  before  the  commencement  of  the  term,  {g) 

In  cases  in  which  the  tenancy  is  at  will  or  for  a  term  not  i  &  2  Vic. 
exceeding  seven  years,  at  a  rent  not  exceeding  20/.  a-year,    '    * 
and  on  which  no  fine  has  been  paid,  a  summary  remedy 
has  been  provided  by  1   &  2  Vict.  c.  47,  as  already  ex- 
plained. (A) 

Where  a  tenant  at  a  rack-rent  has  vacated  the  premises,  Proceedingi 
and  half  a  year's  rent  is  inarrear,  the  legislature  has  provided  lena'^deirt 
for  the  landlord  a  summary  remedy  by  which  to  recover  ^*»«  pwmiiei. 
possession ;  which  remedy  he  may  have  recourse  to,  although 
the  lease  contain  no  clause  of  re-entry.     For  the  statute 
11  Geo.  II.  c.  19,  s.  16,  after  reciting  that,  **  whereas  land-  Under  11 
lords  are  often  great  sufferers  by  tenants  running  away  in     ***'    "  *'     ' 
arrear,  and  not  only  suffering  the  demised  premises  to  be 
uncultivated  without  any    distress  thereon,  whereby   their 
landlords  or  lessors  might  be  satisfied  for  the  rent-arrear, 
but  also  refusing  to  deliver  up  the  possession  of  the  demised 
premises,  whereby  the  landlords  are  put  to  the  expense  and 
delay    of  recovering  in    ejectment,"  enacts,  **  that  if  any 
tenant,  holding  any  lands,  tenements,  or  hereditaments,  at  a 
rack-rent,  or  where  the  rent  reserved  shall  be   full  three- 
fourths  of  the  yearly  value  of  the  demised  premises,  who 
shall  be  in  arrear  for  one  year's  rent,  shall  desert  the  demised 
premises,  and  leave  the  same  uncultivated  or  unoccupied,  so 
as  no  sufficient  distress  can  be  had  to  countervail  the  arrears 
of  rent,  it  shall  and  may  be  lawful  to  and  for  two  or  more 
justices  of  the  peace  of  the  county,  riding,  division,  or  place, 
(having  no  interest  in  the  demised  premises,)  at  the  request 
of  the  lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or 
their  bailiff  or  receiver,  to  go  upon  and  view  the  same,  and 
to  affix,  or  cause  to  be  affixed,  on  the  most  notorious  part  of 
the  premises,  notice  in  writing  what  day  (at  the  distance  of 

{9)  Doe  dem.  Rankeno.  Brind-      Prac.  226, 
ley.  4  B.  &  Ad.  84     1  Nev.  &  M.  1 .  (A)  Supra, 

'^w^Tidd's  New  Prac.  625.  Chitt. 
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11  Geo.  II.  fourteen  days  at  least)  they  will  return  to  take  a  second  view 
thereof:  and  if  upon  such  second  view,  the  tenant,  or  some 
person  upon  his  or  her  behalf,  shall  not  appear  and  pay  the 
rent  in  arrear,  or  there  shall  not  be  sufficient  distress  upon 
the  premises ;  then  the  said  justices  may  put  the  landlord  or 
landlords,  lessor  or  lessors,  into  the  possession  of  the  said 
demised  premises ;  and  the  lease  thereof  to  such  tenants,  as 
to  any  demise  therein  contained  only,  shall  from  thenceforth 
become  void." 

''  Provided  always  that  such  proceedings  of  the  said  justices 
shall  be  examinable  in  a  summary  way  by  the  next  justice  or 
justices  of  assize  of  the  respective  counties  in  which  sucii 
lands  or  premises  lie ;  and  if  they  lie  in  the  city  of  London 
or  county  of  Middlesex,  by  the  judge  of  the  Courts  of 
King's  Bench  or  Common  Pleas ;  and  if  in  the  counties 
palatine  of  Chester,  Lancaster,  or  Durham,  then  before  the 
judges  thereof;  who  are  thereby  respectively  empowered 
to  order  restitution  to  be  made  to  such  tenant,  together 
with  his  or  her  expenses  and  costs,  to  be  paid  by  the 
lessor  or  landlord,  lessors  or  landlords,  if  they  shall  see 
cause  for  the  same ;  and  in  case  they  shall  affirm  the  act  of 
the  said  justices,  to  award  costs  not  exceeding  5L  for  the 
frivolous  appeal." 

If  the  magistrates  put  the  landlord  in  possession  of  the  pre- 
mises as  described,  and  on  appeal  to  the  judge  of  assize  the 
order  is  reversed  and  restitution  ordered,  the  record  of  the 
proceedings  before  the  magistrates  will  be  a  bar  to  an  action 
of  trespass  against  any  of  the  parties,  (t) 


c.  52. 


Extended  bv  ^y  ^^^  statute  57  Geo.  IIL  c.   52,  the  provisions  of  thb 

? M^'  statute  are  extended  to  tenants,  who  shall  be  in  arrear  omc 

half  year  s  rent,  and  who  shall  hold  the  lands  under  any 
demise  or  agreement,  whether  written  or  verbal,  and  al- 
though no  right  of  power  of  re-entry  be  reserved  or  given 
to  the  landlord  in  case  of  non-payment  of  rent. 

(t)  Ashcroft  V.  Bourne,  3  B.  &  Ad.  684. 
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It  is  not  necessary  that  any  information  or  complaint 
should  be  made  on  oath  in  order  to  justify  the  interference 
of  the  magistrates  under  this  statute,  {k) 

In  other  cases  of  vacant  possession,  the  mode  of  proceeding 
to  recover  possession,  is  as  follows:  the  claimant  should 
execute  a  power  of  attorney,  authorizing  the  attorney,  in  his 
name  to  grant  a  lease,  which  should  be  executed  on  the 
premises,  the  attorney  and  tenant  only  being  present.  The 
attorney  should  then  retire,  leaving  the  tenant  alone,  who 
should  be  turned  off  the  premises  by  a  party  on  whom  a 
declaration  in  ejectment  should  be  forthwith  served.  A  rule 
to  plead  having  been  given  and  not  complied  with,  a  motion 
for  judgment  will  be  granted,  of  course,  if  supported  by  an 
aflBdavit  of  all  the  proceedings.  (/) 

At  common  law  the  mere  fact  of  the  tenant's  not  living  What  amounts 
upon  the  premises  would  not  have  amounted  to  a  desertion,  g^io^    ^^^ 
provided  the  tenant  still  occupied  them  by  his  goods.  Where, 
therefore,  A.  made  a  lease  of  an  ale-house  in  London,  and 
before  the  expiration  of  the  term  the  lessee  left  it,  and  took 
another  house  in    Wapping,  but  left  some  liquor  and  old 
vessels  in  the  London  house,  and  the  doors  were  locked ; 
the  Court  thought  that,  as  he  still  used  the  house,  it  could 
not  be  considered  as  a  vacant  possession ;  and  Probyn,  J., 
mentioned  a  case  where  hay  left  in  a  barn  was  holden  suffi- 
cient to  keep  the  possession,  (m)  But  as  the  statute  expressly 
gi^es  the  landlord  his  remedy  in  case  the  tenant  shall  desert 
the  premises,  leaving  no  sufficient  distress  thereon,  it  seems 
that  goods  less  than  sufficient,  will  not  negative  the  deser- 
tion contemplated  by  the  act.     Accordingly,  where  a  tenant 
had  ceased  to  reside  upon  the  premises  for  several  months, 
or  to  carry  on  his  business  there,  and  left  them  with  no  ar- 
ticle of  furniture  except  a  French  stove  and  the  royal  coat 
of  arms,  which  together  had  cost  him  150/. ;  but  which  were 

{k)  Hasten  v.  Carew,  3  B.  &  C.  p.  596. 

649.  (m)  Savage  v.  Dent,  Str.  1064. 

(/)  Selwyn's    N.  P.  736,  9  edit.,  S.  C.  Selwyn's  N.  P.  73^,  9  edit, 

and  see  this  more  fiiily  stated,  infra.  Bull.  N.  P.  97. 
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not  sufficient  to  answer  the  year's  rent ;  the  Court  were  of  opi- 
nion that  the  possession  was  merely  colourable^  and  that  the 
tenant  must  be  taken  to  have  deserted  the  premises.  And 
they  held,  that  the  case  was  not  altered  by  the  landlord's 
knowing  where  the  tenant  was  at  the  time,  (m) 

Under  the  tta-  These  Statutes  are  wholly  silent  as  to  the  fixtures  and 
lord  cannot  wo^eables  found  upon  the  premises.  With  respect  to  the 
leize  the  te-       fixtures,  indeed,  inasmuch  as  the  landlord's  entry  determines 

n&nt'igoodi.         ,  ,     .  «,        , 

the  relation  of  landlord  and  tenant,  they  never  can  be  claimed 
by  the  tenant,  even  though   they  are  merely  ornamental,  ot 
erected  for  the  purposes  of  trade ;  because  fixtures  can  only 
be  removed  during  the  continuation  of  the  tenancy,  (n)    But 
the  moveables  the  landlord  cannot  appropriate.     He  cannot, 
after  entering  into  the  premises,  distrain  them  as  for  rent,  be- 
cause the  tenant's  interest  is  at  an  end.  (o)     He,  may,  indeed, 
distrain  them  damage-feaxanty  hut  he  cannot  sell  them ;  be- 
cause a  distress  damage-feaxant  is  strictly  a  mere  pledge,  and 
cannot  be  sold  like  a  distress  for  rent ;  which  the  statute  i 
William  and  Mary,  c.5,  has  made  saleable.  So  that,  in  conse- 
quence of  the  omission  in  these  statutes,  the  goods  of  the  de- 
serting tenant  are  an  incumbrance  to  the  landlord,  which  be 
is  unable  to  turn  to  any  account ;  and  he  will  be  liable  to  an  ac- 
tion for  disposing  of  them.     The  obvious  course  for  the 
landlord  to  pursue^  in  case  the  goods  can  be  got  at  without 
breaking  the  house,  is  to  distrain  them  for  rent  arrear,  before 
he  proceeds  under  the  statutes.     If,  however,  the  house  or 
premises  be  fastened,  he  cannot  distrain ;  for  he  cannot  break 
open  the  house  without  being  a  trespasser,  unless  he  break 
it  open  under  the  statute,   which    breaking   and  entaing 
amounts  to  a  dissolution  of  the  tenancy,  and  this,  as  we  have 
seen,  puts  an  end  to  his  right  of  distress.     It  may  also  be 
observed  that,  supposing  the  tenant  to  have  deserted  the 
premises,  leaving  sufficient  furniture  locked  up  in  the  house 
to  satisfy  the  arrears  of  rent,  the  landlord  cannot  avail  him- 
self of  the  benefit  of  these  statutes,  and  is,  indeed,  without 

(m)  Bk  parte  Pilton,  1  B.  &  A.  (»)  Supra,  236. 

369.  (o)  Supra^  430. 
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a  remedy ;  for  it  is  a  condition  precedent  that  there  should 
not  be  a  sufficient  distress  upon  the  premises;  and  the 
sufficient  distress  he  cannot  take ;  he  may  see  it  through  the 
windows,  but  he  cannot  break  through  them  to  get  at  it. 

If  the  tenant  covenant  to  keep  in  good  repair  a  steam 
engine  on  the  premises,  with  the  boiler  and  attached  gearing 
in  the  mill  or  factory,  renewing,  at  his  own  expense,  such 
parts  thereof  as  should  be  broken  or  damaged  beyond  the 
unavoidable  deterioration  thereof  by  wear  and  tear,  and  the 
same  being  so  well  and  sufficiently  in  repair,  and  renewed  at 
the  end,  or  sooner  determination  of  the  said  term,  peaceably 
and  quietly,  to  leave  and  deliver  up  to  the  lessors,  afterwards 
removes  the  engine  from  the  works,  and  adds  an  engine  of 
greater  power,  and  adds  also  to  the  height  and  extent  of  the 
mill,  a  court  of  equity  will  grant  an   injunction  against  the 
assignees  of  the   lessee,  (having    become   bankrupt)  from 
removing  the  substituted  engine  and  the  new  building,  sub- 
ject to  an  action  to  be  brought  by   the  lessors  to  try  the 
right,  {p) 

A  covenant  by  the  lessee,  to  leave  all  improvements,  will 
include  whatever  is  fastened  to  the  premises,  and,  therefore, 
the  tenant  cannot  remove  millstones  set  up  during  the  lease, 
but  which  he  might  otherwise  have  done  by  custom  of 
tenants,  {q) 

The  landlord,  having  recovered  possession, may  at  common  Tmpui  for 
law  bring  an  action  of  trespass  vi  et  artnis  against  the  tenant  "••^  ?nnu. 
for  the  mesne  profits ;  that  is,  such  profits  as  the  tenant  has 
received  during  the  time  of  his  holding  over.  But  the 
necessity  of  resorting  to  an  action  for  mesne  profits  and  the 
casts  of  the  ejectment,  in  certain  cases  between  landlord  and 
tenant,  are  now  obviated  by  a  late  act,  (r)  by  which,  after 

(p)   Sunderland  r.  Newton,  3  Taunt.  19. 
Sim.  450.  (r)  I  Geo.  IV.  c.  87.    This  act 

(7)  Martyr  v.  Bradley,  9  Bing.  extends  to  all  parts  of  Great  Britain 

24,  H  vide  Naylor  v.  Colling,   I  and  Ireland  except  Scotland,  s.  8. 
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But  now  by 
statute  I  Geo. 
IV.  when  the 
tenn  is  expired. 


laodlordi 
bringing  eject- 
ments may 
gi«e  notice  to 
tenants  to  ap- 
pear in  term, 
and  then  on 
production  of 
the  lease  or 
agreement 
move  for  a  rule 
niti  on  the  te- 
nant to  enter 
into  a  recog- 
nizance for 
costs,  &c. 


reciting  that  "  the  laws  heretofore  made  for  preventing  the 
losses  to  which  landlords  are  exposed  by  the  unlawful  holding 
over  of  lands  and  tenements  by  tenants,  or  persons  claimiDg 
under  them,  after  the  expiration  or  legal  determination  of 
their   terms   or   interest,   have  been    found  by  experience 
insu6Scient,   and   it   is  therefore  expedient   to    provide,  in 
certain  cases,  a  more  expeditious  mode  for  recovering  the 
possession   of  lands  and   tenements  so  held   over;"    it  is 
enacted,    '^  that  where  the  term  or  interest  of  any  tenant 
now  or  hereafter  holding  under  a  te<ue  or  agreement  in 
writing  any  lands,  tenements,  or  hereditaments,  for  any  term  {t) 
or  number  of  years  certain,  or  from  year  to  year,  (0)  shaU  have 
expired  or  been  determined  («)  either  by  the  landlord  or 
tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one 
holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver 
up  possession  accordingly,  after  lawftil  demand  in  writing 
made  and  signed  by  the  landlord  or  his  agent,  and  served 
personally  upon,  or  left  at  the  dwelling-house  or  usual  place 
of  abode  of  such  tenant  or  person,  and  the  landlord  shtll 
thereupon  proceed  by  action  of  ejectment  for  the  recovery 
of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the 
declaration,  to  address  a  notice  to  such  tenant  or  person, 
requiring  him  to  appear  in  the  court  in  which  the  action 
shall  have  been  commenced,  on  the  first  day  of  the  term 
then  next  following,  or  if  the  action  shall  be  brought  in 
the  counties  palatine  of  Chester,   Lancaster,   or  Durham, 
respectively,   then    on   the  first   day  of  the   next   assises, 
or  at   the   court-day   or  other    usual    period   for  appear- 
ance to  process  then  next  following  (as  the  case  may  be,) 
there  to  be  made  defendant,  and  to  find  such  bail,  if  ordered 
by  the  court,  and  for  such  purposes,  as   are  thereinafter 
next  specified ;  and  opon  the  appearance  of  the  party  at  the 
day  prescribed,  or  in  case  of  non-appearance  on  making  the 
usual  affidavit  of  service  of  the  declaration  and  notice,  it 


(0  See  Doe  dem.  Phillips  v.  Roe,      ford  v.  Roe,  infra, 
uifra.  («)  See  Doe  dem  Tindalr.  Ror, 

ip)  See  Doe  dem.  Earl  of  Brad-      vtfra. 
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shall  be  lawful  for   the  landlord,  producing  the  lease  or   1  Geo.  IV. 
agreement f  or  some  counterpart  or  duplicate  thereof^  (it)  and 
proving  the  execution  of  the  same  by  affidavit,  and  upon 
aiSdavitj  that  the  premises  have  been  actually  enjoyed  under 
such  lease  or  agreement,  and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular  notice  to  quit, 
as  the  case  may  be,  and  that  possession  has  been  lawfully 
demanded  in  manner  aforesaid,  to  move  the  court  for  a  rule 
for  such  tenant  or  person  to  shew  cause,  within  a  time  to  be 
fixed  by  the  court  on  a  consideration  of  the  situation  of  the 
premises,  why  such  tenant  or  person,  upon  being  admitted 
defendant,  beside  entering  into  the  common  rule,  and  giving 
the  common  undertaking,  should  not  undertake  in  case  a 
verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a 
judgment,  to  be  entered  up  against  the  real  defendant,  of 
the  term  next  preceding  the  time  of  trial,  or  if  the  action 
shall   be   brought    in   the    counties    palatine   respectively, 
then  of  the  assizes,  or  court-day    (as   the  case  may  be)  at 
which   the   trial  shall    be    bad,   and    also  why  he   should 
not  enter  into   a   recognizance,   by   himself  and   two   suf- 
ficient sureties,   in    a  reasonable   sum,  {x)   conditioned    to 
pay  the  costs  and  damages  which  shall  be  recovered  by  the 
plaintiff  in  the  action,  and  it  shall  be  lawful  for  the  Court  9"  ?^'  ™**** 

absolute,  if 

upon  cause  shewn,  or  upon  affidavit   of  the  service  of  the  tenant  shall 
rule  in  case  no  cause  shall  be  shewn,  to  make  the  same  abso«-  judgment  to' 
lute  in  whole  or  in  part,  and  to  order  such  tenant  or  person,  j  jjjj')5* 
within  a  time  to  be  fixed,  upon  a  consideration  of  all  the 
circumstances,  to  give  such  undertakings,  and  find  such  bail, 
with  such  conditions  and  in  such  manner  as  shall  be  specified 
in  the  said  rule,  or  such  part  of  the  same  so  made  absolute  ; 
and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and 
shall  lay  no  ground  to  induce  the  Court  to  enlarge  the  time 
for  obeying    the  same,  then  upon  affidavit  of  the  service  of 


(v)  See  Doe    dem.  Caulfield  o.      Roe.  Doe  dem.  Sampson  v.  Roe, 
Roe,  vtfra.  irfra, 

(z)  See   Doe    dem   Phillips    v. 
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1  Geo.  IV.        such  order  an  absolute  rule  shall  be  made  for  entering  up 
judgment  for  the  plaintiff. 

Od  trial  of  any       '^  And  wherever  thereafter  it  shall  appear  on  the  trial  of 

ejectment  be-  .  i  .       n     t       »i      i  •  r 

tween  land-  any  ejectment,  at  the  suit  of  a  landlord  agamst  a  tenant,  th«it 
nant,*coMeQt  ^^^^  tenant  or  his  attorney  hath  been  served  with  due  notice 
rule  to  be  evi-    of  trial,  the  plaintiff  shall  not  be  nonsuited  for  default  of  the 

dence  of  lease,  ^      ■■ 

entry,  and  defendant's  appearance,  or  of  confession  of  lease,  entry,  and 
fendant  make  ouster ;  but  the  production  of  the  consent  rule  and  under- 
defauit;  and     taking  of  the  defendant  shall,  in  all  such  cases,  be  sufficient 

Junes  to  give  ^     ^  '  ' 

damages  for  evidence  of  lease,  entry,  and  ouster ;  (to)  and  the  judge  before 
down  to  the  whom  such  cause  shall  come  on  to  be  tried  shall,  whether  the 
aday^specified  ^^^^ndant  shall  appear  upon  such  trial  or  not  permit  the 
therein.  plaintiff  on  the  trial,  after  proof  of  his  right  to  recover  pos- 

session of  the  whole  or  of  any  part  of  the  premises  mentioned 
in  the  declaration,  to  go  into  evidence  of  the  mesne  profits 
thereof,  whioh  shall  or  might  have  accrued  iVom  the  day  of 
the  expiration  or  determination  of  the  tenant's  interest  m  die 
same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or 
to  some  preceding  day,  to  be  specially  mentioned  therein ; 
and  the  jury  on  the  trial,  finding  for  the  plaintiff,  shall,  in 
such  case,  give  their  verdict  upon  the  whole  matter,  both  as 
to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
also  as  to  the  amount  of  the  damages  to  be  paid  for  such 
mesne  profits ;  provided  always,  that  nothing  thereinbefore 
contained  shall  be  construed  to  bar  any  such  landlord  from 
bringing  an  action  of  trespass  for  the  mesne  profits  which 
shall  accrue  from  the  verdict  or  the  day  so  specified  therein, 
down  to  the  day  of  the  delivery  of  possession  of  the  premises 
recovered  in  the  ejectment,  {x) 

On  trial  after         ''  And  in  all  cases  in  which  such  undertakinir  shall  have 

ttndertakiog 
ghrenand 

(to)  ByalBtenileofalltheCk>urt8,      of  the  service  of  the  decUzatioii, 

it  is  farther  provided,  that  in  every  R.  G.     I  Geo.  IV.  K.  B.     4  B.  & 

action  of  ejectment  the  defendant  A.  196.  R.  G.     1  &  S  Geo.  fV. 

shall  specify  in  the  consent  rule  for  C.  P.    3  B.  &  B.  470.  IL  G.    3 

what  premises  he  intends  to  defend,  Geo.  IV.  Ezcheq.    9  Price,  S99. 

and  shall  confess  that  he  was  in  pos-  («)  Sect  3. 

session  of  the  premises  at  the  time 
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been  given,  ^id  security  found  as  aforesaid,  if  upon  the  trial  bail  fouitd, 
a  verdict  shall  pass  for  the  plaintifi;  but  it  shall  appear  to  the  the  execution 
judge  before  whom  the  same  shall  have  been  had,  that  the  ^'of  the  next 
finding  of  the  jury  was  contrary  to  the  evidence,  or  that  the  term  alwolute- 
damages  given  were  excessive,  it  shall  be  lawful  for  the  judge  nant*s  finding 
to  order  the  execution  of  the  judgment  to  be  stayed  abso-  ^^^^  ^' 
lutely  till  the  fifth  day  of  the  term  then  next  following,  or 
till  the  next  assises,  or  court-day,  (as  the  case  may  be ;) 
which  order  the  judge  shall  in  aU  other  cases  make  upon  the 
requisidon  of  the  defendant,  in  case  he  shall  forthwith  under- 
take to  find,  and  on  condition  that  within  four  days  from  the 
day  of  trial  he  shall  actually  find,  security  by  the  recogni- 
zance of  himself,  and  two  3uflScient  sureties,  in  such  reason- 
able sum  as  the  judge  shall  direct,  conditioned  not  to  commit 
any  waste,  or  act  in  the  nature  of  waste,  or  other  wilful  damage, 
and  not  to  sell  or  carry  off  any  standing  crops,  hay,  straw, 
or  manure  produced  or  made  (if  any)  upon  the  premises, 
and  which  may  happen  to  be  thereupon,  from  the  day  on 
which  the  verdict  shall  have   been   given  to   the   day  on 
which  execution  shall  finally  be  made  upon  the  judgment,  or 
the  same  be  set  aside,  as  the  case  may  be  :  provided  always,  Bail  in  error 
that  the  recognizance  last  above  mentioned  shall  immediately  ^ch  secunty. 
stand  discharged  and  be  of  no  effect,  in  case  a  writ  of  error 
shall  be  brought  upon  such  judgment,  and  the  plaintiff  in 
such  writ  shall  become  bound  with  two  sufScient  sureties  unto 
the  defendant  in  the  same,  in  such  sum  and  with  such  condi- 
tion as  may  be  conformable  to  the  provisions  respectively 
made  for  staying  execution  on  bringing  writs  of  error  upon 
judgments   in  actions  of  ejectment,  by   an   act  passed  in  i6  &  17  Car. 
England,  in  the  sixteenth  and  seventeenth  years  of  the  reign  ^^'  ^*  ^* 
of  King  Charles  II.,  and  by  an  act  passed  in  Ireland  in  the  17  &  18  Car. 
seventeenth  and  eighteenth  years  of  the  reign  of  the  same  (I'^^h),  * 
king,  which  acts  are  respectively  intituled  an  act  to  prevent 
arresU  of  judgment  and  superseding  executions,  {jf) 

*•  Thatall  recognizances  and  securities  entered  into  pursuant  Recognitances 

,  ,  ,  lo  be  taken  as 

in   the  provisions  of  the  act  shall    be   taken    respectively  other  recog- 

(y)  Sect.  3. 
Q   Q 
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bail;  actioni 
on  them 
limited. 


in  such  manner  and  by  and  before  sach  persona  as  are 
provided  and  authorized  in  respect  of  recognizances  of  bsili 
upon  actions  and  suits  depending  in  the  Court  in  which  aoj 
such  action  of  ejectment  shall  have  been  commenced ;  and 
that  the  officer  of  the  same  Court,  with  whom  recognizances 
of  bail  are  filed,  shall  file  such  recognizances  and  securities, 
for  which  respectively  the  sum  of  two  shillings  and  sixpence, 
and  no  more,  shall  be  paid ;  but  no  action  or  other  proceed* 
ing  shall  be  commenced  upon  any  such  recognizance  or  se- 
curity, aiWr  the  expiration  of  six  months  from  the  time  when 
possession  of  the  premises,  or  any  part  thereof,  shall  actuallj 
have  been  delivered  to  the  landlord."  (sr) 


If  landlord 
nonsuited,  ur 
verdict  pais 
against  nim, 
double  costs. 


''  That  in  all  cases  wherein  the  landlord  shall  elect  to  pro- 
ceed in  ejectment  under  the  provisions  thereinbefore  con- 
tained, and  the  tenant  shall  have  found  bail,  as  ordered  by 
the  Court,  then  if  the  landlord  upon  the  trial  of  the  cause 
shall  be  nonsuited,  or  a  verdict  pass  against  him  upon  the 
merits  of  the  case,  there  shall  be  judgment  against  him  with 
double  costs."  (i) 


Saving  of 
former  reme- 
dies. 


Lastly,  it  is  provided,  *'  that  nothing  in  the  act  contained 
shall  be  construed  to  prejudice  or  affect  the  right  of  action 
or  remedy  which  landlords  already  possess^  in  any  of  the 
cases  thereinbefore  provided  for."  (c) 


On  moving  for  the  rule  iiMt,  under  this  statute,  the  original 
lease,  or  agreement  for  a  lease,  must  be  produced,  duly 
stamped ;  {d)  and  the  Court  of  Common  Pleas  has  decided, 
that  it  is  not  sufficient  if  the  instrument  is  stamped  after  the 
rule  NSM,  although  before  cause  shewn,  {e)  In  a  prior  case,  {f) 
the  Court  of  King's  Bench  appears  to  have  entertained  a 
contrary  opinion  as  to  the  stamp.  But  the  point  did  not  caD 
for  a  decision  in  that  case. 


(«)  Sect  4. 
(a)  Sect.  5. 
(6)  Sect.  6. 
(c)  Sect  7. 
(€0  Doe  dem.  Caulfield  v.  Roe, 


3  Bing.  339.  N.  S.  Dot 
Wood  9.  Roe,  3  Scott.  756. 

(e)  iW. 

(/)  Doe  dem.  Phillips  r* 
5  B.  &  A.  76($. 
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The  statute,  it  seeins,  applies  only  to  cases  in  which  there  j^^jjjj^^ 
being  a  lease  for  years,  it  has  expired  by  effluxion  of  time,  qol 
or  being  a  tenancy  from  year  to  year,  it  has  determined  by 
regular  notice  to  quit  (g) 

It  has  also  been  decided,  under  this  statute,  that  a  tenancyi 
b;  virtue  of  an  agreement  in  writing,  for  three  months  certain, 
is  a  tenancy  "  for  a  term,"  within  the  meaning  of  it:  (A)  but 
that  a  tenancy  from  year  to  year,  without  any  written  agree* 
ment  or  lease,  is  not  within  the  statute ;  (i)  nor  is  a  tenancy 
for  years  determinable  on  lives,  though  under  a  written 
lease  {{k)  nor  does  the  statute  extend  to  the  expiration  of 
a  subsisting  lease  on  notice  to  quit  given  by  the  tenant,  and 
accepted  by  the  landlord ;  (/)  nor  to  the  case  of  a  surrender 
by  the  lessee ;  (m)  nor  if  the  landlord  permits  the  tenant 
to  hold  on  from  year  to  year  after  the  expiration  of  the 
lease.  (») 

This  statute  relieves  the  landlord  only  in  the  cases  before 
mentioned.  His  course  of  proceeding  in  case  oi forfeiture^ 
therefore,  remains  as  before  passing  of  the  act. 

If  the  tenant  pays  his  rent  to  his  landlord,  and  the  premises  Recovery  of 
are  afterwards  recovered  in  an  adverse  action,  and  the  tenant  by  tena^T. 
ia  ejected  at  the  suit  of  a  person  who  recovers  from  the 
tenant  the  mesne  profits  for  the  period  during  which  he  paid 
the  rent,  the  tenant  may,  in  an  action  of  assumpsit  for  money 
had  and  received,  recover  the  rent  back  from  his  landlord, 
supposing  him  not  to  have  set  up  any  title  at  the  trial,  (o) 

In  cases  of  vacant  possession,  to  which  none  of  the  above  vacant 

poBsession. 

isf)  Doe  dem.  Tindal  o.  Roe,  3  7  B.  &  C.  2. 

B.  &  Ad.  9^%    I  Dowl.  542.  (0  Doe  dem.  Cardigan  o.  Roe, 

(A)  Doe  dem.  Phillips  v.  Roe,  5  1  Dowl.  &  Ry.  540. 

B.  »i  A.  766.      1  Dowl.  &  Ry.  433.  (m)  Doe  dem.  Tindal  o.  Roe,  2 

£li7MieDoe  dem.  Marquis  of  Angle-  B.  &  Ad.  922.    I  Dowl.  143. 

sea  9.  Roe,  2  Dowl.  &  Ry.  565.  (»)  Doe  dem  Thomas  v.  Field,  2 

(t)  Doe  dem.  Bradford  (Earl  of)  Dowl.  542. 

V.  Boe,  5  B.  &  A.  771.  (o)  Newsom  o.  Graham,  10  B. 

C^>  Doe  dem.  Pemberton  v.  Roe,  &  G.  234. 

Q  Q  2 
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statutes  apply,  or  in  which  the  landlord  does  not  choose  to 
avail  himself  of  their  provisions,  the  method  of  proceeding  in 
ejectment  is  as  follows :  A  lease  for  years  being  previously 
prepared,  and  (unless  the  lessor  attends  in  person,  a  power 
of  attorney  executed)  the  party  claiming  title,  or  hb  attorney, 
must  enter  upon  the  premises  and  there  seal  and  deliver  tbe 
lease  to  the  lessee,  who  is  usually  some  friend  of  the  lessor ;  (bat 
for  the  prevention  of  maintenance  it  is  ordered,  ''that  no  at- 
torney shall  be  the  lessee ;)  (o)  and  at  the  same  time  possession 
is  formally  delivered.  The  lessee  remains  on  the  premises  until 
some  third  person  enters  thereon  by  previous  agreement,  and 
turns  him  out  of  possession,  upon  which  the  copy  of  a  declara- 
tion in  ejectment,  which  has  been  previously  prepared,  is  de- 
livered on  the  premises  to  the  ejector,  founded  upon  the  demise 
contained  in  the  lease.  The  declaration  is  similar  to  that  in 
ordinary  cases,  except  that  the  parties  to  it  are  real,  and  not 
fictitious  persons;  the  lessee  being  made  plaintiff  on  tbe 
demise  of  the  lessor,  and  the  ejector  defendant.  In  lieu  of 
the  ordinary  notice  for  the  tenant  to  appear  and  be  made 
defendant  instead  of  the  casual  ejector,  a  notice  is  subscribed 
to  the  declaration,  signed  by  the  plaintiff's  attorney,  and 
addressed  to  the  real  defendant,  informing  him  that  unless 
he  appear  in  Court  at  the  suit  of  the  plaintiff,  and  plead  to 
the  declaration,  judgment  will  be  entered  against  him  by 
default.  ( jd)  In  cases  of  vacant  possession  no  person  claim- 
ing title  will  be  let  in  to  defend ;  but  he  that  can  first  teal 
a  lease  upon  the  premises  must  obtain  possession.  (;) 

In  moving  for  a  judgment  against  the  defendant,  in  case 
of  a  vacant  possession,  in  the  King's  Bench,  an  aflBdavit 
must  be  made  of  the  sealing  of  the  lease,  the  entry  of  tbe 
lessee  and  ouster,  and  the  delivery  of  the  copy  of  the  de- 
claration ;  and  also,  of  the  execution  of  the  power  of  attorney, 
if  the  entry  be  made  by  a  third  person  ;  but  in  the  Common 
Pleas  such  an  affidavit  is  unnecessary,  it  being  only  requisite 

(o)  Rules  1654.  §  K.  B.  &  C.  B.  Adams  Eject  201, 3rd  edit.  Selw. 
et  vide  Adams  Eject.  200,  3rd  edit.      N.  P.  736,  9th  edit. 

ip)  Tidd's    Pr.  1201,  9th  edit.         ft)  Barnes,  177.    BuU,  N.  P.  96. 
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to  give  a  rule  to  plead  as  in  common  cases :  (r)  and  it  is  said 
that  by  the  course  of  that  Court  no  defence  can  be  made  in 
this  case,  except  by  the  defendant  in  ejectment,  who  is  the 
real  ejector,  {s) 

Ejectment  cannot  be  maintained  as  on  a  vacant  possession, 
where  there  is  any  thing  left  by  the  tenant  on  the  premises, 
however  trifling,  for  almost  any  matter  will  sufBce  to  prevent 
a  vacant  possession ;  {t)  as  if  the  tenant  leave  beer  in  a 
cellar,  or  hay  in  a  barn ;  {u)  and  in  case  of  ground  on  which 
there  is  no  house  or  building,  if  it  be  known  where  the  tenant 
lives,  the  lessor  of  the  plaintiff  cannot  proceed  as  on  a  vacant 
possession,  (r) 

Where  the  prembes  are  wholly  unoccupied,  it  is  not  ne- 
cessary for  the  claimant,  having  the  right  of  possession^  to 
proceed  by  ejectment ;  for,  as  we  have  already  seen,  he  may 
enter  upon  the  premises  unaided  by  the  law,  if  he  can  find 
an  opportunity  of  doing  so,  without  using  force ;  and  if 
trespass  be  brought  against  him,  he  may  justify  the  entry 
under  his  title,  {w)  And  even  if  he  use  force  by  breaking  open 
the  door,  although  he  may  be  subject  to  an  indictment,  yet 
the  tenant  cannot  recover  back  the  possession,  {x) 

By  a  general  rule  of  all  the  Courts,  (y)  declarations  in  Statutory 
ejectment  may  be  served  before  the  first  day  of  any  term;  of  Court. 
and,  thereupon,  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declaration 
served  before  the  essoin  or  first  general  return  day. 

And  by  another  general  rule,  a  writ  of  habere  facias 

(r)  Tidd'8  Pr.  1202,  9th  edit.  431;  and8eeTay]ort7.Cole,3T.R. 

Adam's  Eject.  202,  3rd  edit.  292.    Rogers  v.  Pitcher,  6  Taunt. 

(«)  Tidd,  UAd,    Bui.  Ni.  Pri.  95.  202. 

(0  Per  Dampier,  J.  Doe  dem,  (or)  Turner  v.  Meymott,  1  Bing. 

Lowe  9.  Roe,  2  Chit.  Rep.  177.  158. 

(«)  Savage  o.  Dent,  2  Str.  1064.  (y)  See  2  B.  &  Ad.  789-    7  Bing. 

Bnl.  N.  P.  97.  S.  C.  784.   1  Cromp.  &  Jer.  472,  Tidd'a 

(»)  iWrf.  New  Prac.  626,  &c. 

(w)  Taunton  ».  Ck)8tar,  7  T.  R. 
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possessionem  may  be  sued  out  without  lodging  a  prmpe 
with  the  officer  of  the  Court.  (») 

And  by  another  general  rule,  it  is  no  longer  necessary  that 
any  writ  of  execution  should  be  signed  by  the  signer  of  writs 
in  the  King's  Bench,  or  the  Prothonotaries  in  the  Common 
Pleasi  but  no  such  writ  shall  be  sealed  till  the  judgmeot 
paper,  postea,  or  inquisition  has  been  seen  by  the  proper 
officer,  (a) 

And  by  another  general  rule,  in  order  to  make  the  practice 
of  the  different  Courts  the  same,  the  recognisance  of  bail 
in  error  in  ejectment  is  to  be  taken  in  double  the  yearlj  lvalue 
and  double  the  costs.  (6) 

1  Wm.  IV.  By  the  1 1  Geo.  IV.,  and  1  Wm.  IV.  c.  70,  (c)  it  is  enacted, 

^'  ^'  that  in  all  trials  of  ejectment  at  nisi  prius,  where  a  verdict  ibaD 

be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonaaitedfor 
want  of  the  defendant's  appearance  to  confess  lease,  entry 
and  ouster,  it  shall  be  lawful  for  the  judge,  before  whom  the 
cause  shall  be  tried,  to  certify  his  opinion  on  the  back  of  the 
record,  that  a  writ  of  possession  ought  to  issue  immediately; 
and  upon  such  certificate,  a  writ  of  possession  may  be  issued 
forthwith,  and  the  costs  may  be  taxed  and  judgment  signed  and 
executed  afterwards  at  the  usual  time,  as  if  no  such  writ  had 
issued.  Provided  that  such  writ,  instead  of  reciting  a  re- 
covery by  judgment  in  the  form  then  in  use,  shall  recite  shortly 
that  the  cause  came  on  for  trial  at  mA  prius,  at  such  a  time  and 
place,  and  before  such  a  judge  (naming  the  time,  place,  and 
judge,}  and  that,  thereupon,  the  said  judge  certified  his  opi- 
nion that  a  writ  of  possession  ought  to  issue  inunediately. 

On  this  statute  it  has  been  held,  that  the  judge  most  dUier 
grant  his  certificate  for  immediate  possession  or  let  the  law 


(r)  See  3  B.  &  Ad.  385.    8  Bing.  (a)  Ibid. 

299.  3  Cromp.  &  Jer.  189.  l^dd's         (6)  Bnd. 
New.  Prac.  638.  W  Sect.  38. 
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take  its  course,  (e)  And  that  in  case  of  nonsuit  by  plaintiff 
for  want  of  the  defendant  confessing  lease,  entry  and  ouster, 
the  judge  will  require  an  affidavit  stating  the  circumstances  of 
the  case  (d) 

By  the  general  rule  in  Hilary  TenUi  4  Wm.  IV.,  after  sutatory 
reciting,  that  by  the  mode  of  pleading  thereinafter  pre-  ll^tolbrm  of 
scribed,  the  several  disputed  facts  material  to  the  merits  of  declantiont. 
the  case,  will,  before  the  trial,  be  brought  to  the  notice  of 
the  respective  parties  more  distinctly  than  theretofore,  and 
that  by  the  act  of  the  8  &  4  Wm.  IV.  c.  42,  s.  23,  the 
powers  of  amendment  at  the  trial  in  cases  of  variances  in 
particulars,  not  material  to  the  merits  of  the  case,  are  greatly 
enlarged,  it  is  ordered,  that  several  counts  shall  not  be 
allowed,  unless  a  distinct  subject  matter  of  complaint  is 
intended  to  be  established  in  respect  of  each,  nor  shall  several 
pleas  or  avowries  or  cognizances  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  is  intended  to  be  established  in 
respect  of  each.  Therefore,  counts  founded  on  one  and  the 
same  principal  matter  of  complaint,  but  varied  in  statement, 
description,  or  circumstance  only,  are  not  to  be  allowed. 

SECTION  VII. 


OF   THE   tenant's  DEFENCE. 


When  a  party  is  sued  as  tenant,  there  are  four  grounds  The  ground 
of  defence,  upon  any  of  which  he  may  take  his  stand  against  foar!fold.* 
the  plaintiff! 

I.  That  the  relation  of  landlord  and  tenant  never  existed 
between  them. 

II.  Admitting  the  existence  of  the  relation  of  landlord  and 
tenant,  that  the  landlord  is  not  in  a  condition  to  enforce  the 
performance  of  the  tenant's  covenant  or  agreement. 

(e)  Doe  dem.  Wmismson  o.  Daw-        (d)  Doe  dem.  WilliamsoD  t.  Daw* 
SOD,  4  C.  &  P.  689.     Doe  dem.      9on,mg^. 
P^er  V.  Hilfiard,  5  C.  &  P.  132. 
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J.  Denial  of 
the  relation 
of  landlord 
and  tenant. 

1.  Plaintifr'8 
want  of  title. 


cannot  be 
made  ground 
of  defence  af- 
ter defendant 
has  recog- 
nized plaintiff 
as  bis  landlord. 
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III.  That  the  tenant  has  not  broken  his  obligation,  co- 
venant, or  contract ;  or  has  not  been  guilty  of  the  tori  with 
which  he  is  charged. 

IV.  Admitting  that  he  has  broken  the  obligation,  jfec,  or 
has  been  guilty  of  the  tort  with  which  he  is  charged,  that  he 
has  been  discharged  by  matter  ex  post  facto. 

I.  He  may  deny  that  the  relation  of  landlord  and  tenant 
ever  existed  between  him  and  the  plaintiff. 

The  plaintiff  may  have  no  interest  in  the  land;  and  conse- 
quently, being  a  mere  stranger,  may  have  no  right  to  cbaige 
the  defendant  for  his  occupation  of  the  premises,  or  for  any 
wrong  done  towards  the  estate.  Supposing  the  defendant, 
therefore,  to  have  done  no  act  recognizing  the  tide  of  the 
plaintiff,  he  may  avail  himself  of  the  plaintiff's  want  of  tide, 
and  shew  this  in  his  defence.  But  when  the  defendant  has 
once  recognized  the  title  of  the  plaintiff,  and  treated  him  as 
his  landlord,  either  by  accepting  a  lease,  paying  rent,  or  the 
like,  he  is  for  ever  precluded  from  shewing  that  the  plaintiff 
had  no  title  at  the  time  of  the  demise  ;  (e)  it  being  a  general 
rule  that  a  tenant  shall  never  be  permitted  to  controvert  or 


(e)  That  the  payment  of  rent 
will  be  primd  fade  evidence  of  a 
tenancy,  vide  Townsend  r.  Davis,. 
Forest.  120.  Doe  dem.  Bnine  e. 
Prideaux,  10  East,  168.  Doe  dem. 
Jackson  v.  Wilkinson,  3  B.  &  G. 
413;  unless  it  appear  that  it  may 
be  referred  to  some  other  conside- 
ration than  that  of  the  relation  of 
landlord  and  tenant.  Right  dem. 
Dean  and  Chapter  of  Wells  o. 
Bawden,  3  Eas^  260.  The  de^ 
fendant,  however,  may  rebut  such 
evidence  by  shewing  that  he  paid 
the  rent  under  a  mistake.  Rogers 
V,  Pitcher,  1  Marsh.  541.  S.  C.  6 
Taunt.  202.  Fenner  r.  Duplock,  2 
Bing.  10.  Gregory  ©.  Doidge,  3 
Bing.474.  Gravenorv.Woodhouse, 
1  Bing.  38.    See  Chettle  o.  Pound, 


Ld.  Raym.  746.  And  where,  is 
ejectment  to  recover  two  peces  of 
land,  it  appeared  that  the  lessor  of 
the  plaintiff  was  lord  of  the  maoOT 
of  B.  and  in  oider  to  afaaw  tfait  the 
defendant  was  his  tenant,  evidence 
was  given  of  payment  by  the  de- 
fendant of  a  rent  of  2$.  for  one  piece 
of  land,  and  of  a  rent  of  4#.  3JL  Cor 
the  other  piece,  which  aevenl  rests 
had  been  paid  without  variaboo 
from  1780  until  1819>  Hdlroyd*  J** 
ruled,  that  this  was  evidence  of  a 
titie  to  the  rents,  but  not  to  the 
land,  the  presmnption  being  that 
the  rents  were  quit  rente.  And  on 
a  motion  for  a  new  trial,  the  eooita 
above  acquiesced  in  this  ofHinoii. 
Doe  dem.  Whittick  t.  Johnaoo, 
Gow's  N.  P.  173. 


CHAP.  I.] 
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raise  objections  to  his  landlord's  title ;  which  rule  extends  to 
all  parties  claiming  under  the  lessor  or  lessee ;  so  that  the 
lessee's  assignee,  or  under-tenant,  cannot  object  to  the  title  of 
the  lessor,  or  of  his  assignee,  any  more  than  the  lessee  him- 
self could.  (/) 

And  if  the  tenant  in  possession  comes  in  under  a  party  who 
has  paid  rent  by  distress  to  the  landlord,  the  tenant  is  es- 
topped from  disputing  in  replevin  the  landlord's  title,  al- 
though the  latter  should  inadvertently  put  in  evidence  a  deed 
which  shewed  that  the  party  through  whom  the  tenant  claimed 
occupied  under  a  lease,  to  which  the  landlord  was  at  law  a 
stranger,  as  for  example,  if  the  lease  was  granted  by  parties 
having  an  equitable  interest  only,  and  the  landlord  obtained 
a  conveyance  from  the  parties  having  the  legal  estate,  {g) 
And  so,  if  a  party  claiming  title  obtain  possession  from  a 
tenant  of  the  lessor  of  the  plaintiff,  he  is  estopped  in  eject- 
ment from  setting  up  his  adverse  title  against  the  title  of  the 
landlord.  (A) 


It  has    been  held,    that    the  lessee  cannot  shew  that  Leasee  cannot 

...  ,  show  his  lotwor 

his  lessor  had  only  an  equitable  title,  (s)    In  another  case  had  only  an 

it  was   determined,  that   a   plea,  setting  forth  a  convey-  ^^^  *'*'*• 

ance  in  fee  made  by  the  lessor  before  he  had  executed  the 

lease,  was  bad,  being  tantamount  to  a  plea,  that  he  had  no 

interest  in  the  premises  when  he  made  the  lease,  {k)    So  the 

tenant  cannot  defend  an  ejectment  against  the  landlord,  or 

those  claiming  under  him,  upon  a  supposed  defect  of  title ;  (/) 

or  upon  an  allegation,  that  it  was  part  of  the  waste  taken  in 

by  a  prior-tenant ;  (m)  nor  can  the  tenant  of  glebe  lands  in 


(/)  F^Jmer  t>,  Ekins,  Ld.  Raym. 
1550.  S.C.  Str.817.  Lewis  0.  Wil- 
lis, 1  Wila.  314.  Barwick  dem. 
Mayor,  &c  of  Bichmond  o.  Thomp- 
son, 7T.  R.  488.  Parker  ^.Manning, 
Und.  537.  Taylor  v.  Needham,  2 
Taunt.  278.  Hodsonv.  Sharpe,  10 
East,  350.  Doe  dem.  Clarke  v. 
Grant,  12  EaBt»221.  Wood  v.  Day, 
1  Moote,  339- 

{g)  Cooper  o.  Blandy,  1  Biog. 


N.  S.  45. 

(A)  Doe  dem.  Bullen  and  another 
V,  MiUs,  2  Ad.  &  Ell.  17.  1  M.  h 
Rob.  385.     4  Nev.  &  M.  25. 

(t)  Blake  V.  Foster,  8  T.  R.  487. 

{k)  Palmer  o.  Ekins,  Ld.  Raym. 
1550.  S.C.  Str.817.  1  Bam.  113. 

(0  Driver  dem.  Oxendon  o.  Lau- 
rence, Bl.  Rep.  1259. 

(m)  Et  vide  Doe  dem.  Wheble  v. 
Fuller,  1  Tyr.  &  Gr.  17. 
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an  action  for  use  and  occupation,  set  up  as  a  defence,  diat 
the  incumbent  to  whom  be  has  paid  rent  was  simontacally 
presented,  {n)  Upon  the  same  principle  it  has  been  held 
that,  in  covenant  by  the  assignees  of  a  bankrupt  lessor,  the 
lessee  cannot  plead  that  the  lessor,  at  the  time  of  making 
the  lease,  had  become  bankrupt,  and  so  had  no  estate*  (o) 
And  where  A.  hired  apartments  of  B.,  and  B.  afterwards  let 
the  whole  house  to  C,  it  was  held  that  in  assumprit  by  C, 
for  use  and  occupation,  A«  could  not  impeach  C's  title*  (f ) 

If  a  party  mortgage  his  lands,  and  then  make  a  lease,  and 
the  mortgagee  gives  the  tenant  notice  not  to  pay  the  rent 
to  the  mortgagor,  it  has  been  a  question  whether  the  tenant 
can,  in  an  action  against  him  by  the  mortgagor,  justify 
the  payment,  and  it  seems  he  may.  It  was  so  held  in 
Pope  V.  Briggs;  (q)  and  although  that  case  is  supposed  to  be 
overruled  by  Partington  r.  Woodcock,  (r)  yet  it  is  distinctly 
recognized  in  Waddilove  v.  Bamett.  {s) 

Kzc«ptionfl.  Where,  however,  land  belonging  to  a  parish  was  occupied 

by  A.,  and  he  paid  rent  to  the  churchwardens,  and  they  exe- 
cuted a  lease  of  the  same  land  to  B.  and  gave  A.  notice  of 
the  lease ;  it  was  held,  in  an  action  for  use  and  occupatioDby 
B.  against  A«,  that  A.  was  not  estopped,  by  having  paid  rent 
to  the  churchwardens,  from  disputing  B.'s  title ;  and  that  B. 
could  not  derive  a  valid  title  from  the  churchwardens;  for  a 
man  cannot,  by  paying  rent  to  them,  make  them  a  corpoit- 
tion,  when  they  are  not  so  by  law.  (i) 

And  if  on  the  face  of  the  instrument  itself  it  appears  tbst 
at  the  time  of  executing  the  agreement  the  party  had  no 
power  to  grant  a  lease,  it  shall  not  operate  as  such.  (9) 

(a)  Cooke  o.  Loxley,  6  T.  R.  4.  C.  946. 

And  see  Brooksby  9.  WatU,2  Marsh.  (r)  5  Nov.  &  M.  679. 

38.    S.  C.  6  Taunt.  333.  («)  2  BiDR.  N.  S.  63S. 

(o)  Parker  o.  Muming,  7  T.  R.  (0  Phillips  o.  Pesic^  5  fi.  ft  C 

637.  433. 

(p)  Rennie  v.  Robinson,  1  Bing.  (p)  Haywird  v.  HaswdL  1  Ncf . 

H7.  &P.411. 

(9)  4  Man.  &  Ry.  193.    9  B.  & 
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Where  a  copyholder  has  been  admitted  to  a  tenement,  and  Copyholder. 
doDe  fealty  to  the  lord  of  a  manor,  he  is  estopped,  in  an  action 
by  the  lord  for  a  forfeiture,  from  shewing  that  the  legal 
estate  was  not  in  the  lord  at  the  time  of  admittance,  (ii) 

So  the  Court  of  King's  Bench  decided  that  a  lessee  of  land  Bedford  Level, 
in  the  Bedford  Level  cannot  object  that  the  lease  was  void 
by  the  statute  15  Car.  II.  c.  17,  enacting,  that  **  no  lease  should 
be  of  force  but  from  the  time  when  it  should  be  registered  ;'* 
because  this  enactment  does  not  avoid  the  lease  as  between 
the  parties  themselves,  but  merely  postpones  it  to  the  subse- 
quent incumbrances  of  those  who  have  previously  registered 
their  title,  (r)  And  where  premises  had  been  let  to  B.  for  a 
term  determinable  by  a  notice  to  quit,  and  pending  such 
term  C.  applied  to  A.  the  landlord,  for  leave  to  become  the 
tenant  instead  of  B.,  and  upon  A.*s  consenting,  agreed  to 
stand  in  B.'s  place,  and  offered  to  pay  rent,  the  Court  held 
that  although  B.'s  term  had  not  been  put  an  end  tOy  C.  could 
not  set  up  the  title  of  B.  as  a  defence  to  an  action  for  use  and 
occupation  by  A.  the  landlord.  («;) 

On  the  like  principle,  where  a  party  took  premises  under 
an  agreement  from  A.  and  B.,  describing  themselves  as  agents 
for  the  trustees  of  the  joint  estate  of  C.  and  D.,  and  in  an  ac- 
tion by  those  trustees  for  use  and  occupation,  parol  evidence 
was  given  by  the  plaintiffs  themselves,  shewing  that  at  the 
date  of  the  agreement,  they  were  trustees  for  C.  only,  it  was 
held  that  the  tenant  could  not  take  advantage  of  the  dis- 
crepancy. (;r) 

But  though  the  defendant  cannot  shew  that  his  lessor  Thetentnt 

never  had  title  to  the  demised  premises,  he  may,  on  admitting  |°^^f  ^^T  ^^ 

that  he  once  had  a  title,  shew  that  his  interest  has  expired,  hai  expired. 
As  if  the  lessor  being  tenant   pur  autre  tie,  bring  debt 

(«)  Doe  dem.  Nepean  t?.  Budden,  &  A.  50. 

5  B.  &  A.  626.  (or)  Fleminf;^  and  others  v,  Good- 

(v)  Hodson  V.  Sharpe,  10  East*  ing,  10  Bing.  549.    4  Moore  &  Sc. 

350.  456,  et  vide  Doe  dem.  Johnson  «. 

(w)  Phipps  v.  Sculthorpe,  1  B.  Baytrup,  4  Nev.  k  M.  837. 
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against  the  lessee  for  rent  accruing  since  the  death  oicaivi 
que  vie,  the  tenant  may  shew  (not  that  the  lessor  never  had 
title,  but  admitting  that  he  once  had  title)  that  the  interest 
of  the  lessor  is  at  an  end ;  (y)  or  if  tenant  in  tidl  grant  a 
lease  for  ninety-nine  years,  and  covenant  for  quiet  possession, 
and  subsequently  to  his  death  the  term  is  assigned  to  A., 
vfho  brings  action  against  the  executor  of  the  tenant  in  tail 
on  the  covenant,  the  executor  may  shew  that  the  lease  had 
determined  at  the  date  of  the  assignment,  so  that  no  interest 
passed  by  it ;  («)  or  if  lessor  being  tenant  for  life  only,  grant 
a  lease  for  twenty-one  years,  and  the  lessee  covenant  at  the 
end  of  the  term  to  surrender  up  possession  to  the  lessor,  his 
heirs,  or  assigns,  he  may,  on  the  death  of  the  lessor,  in  an 
action  of  ejectment  by  the  devisee  of  the  lessor,  shew  his 
interest  to  have  determined,  (a)  Where,  therefore,  the  heir 
of  the  lessor  brought  covenant  for  want  of  repairs,  and  the 
defendant  pleaded  that  the  lessor  was  only  tenant  for  life, 
and  traversed  that  the  reversion  was  in  him  and  his  heirs, 
the  Court  held  this  to  be  a  good  plea.  (6)  And  the  lessee 
may  shew  that  the  lessor  was  only  seised  in  right  of  his  wife 
for  her  life,  and  that  she  died  before  the  covenant  was 
broken,  (c) 

So  in  ejectment  by  the  landlord  against  the  tenant,  the 
tenant  was  permitted  to  shew  that  the  landlord's  title  bad 
expired  ;  though  it  was  agreed  that  he  could  not  have  been 
permitted  to  shew  that  the  landlord  never  had  any  title,  {d) 
And  in  a  modem  case.  Lord  EUenbarough,  C»  J.,  held,  that  the 
tenant  in  ejectment  might  shew  that  his  landlord  had  dis- 
posed of  his  interest  during  the  term,  (e)  On  a  former 
occasion,  however,  where  to  an  action  for  use  and  occupation 
of  a  copyhold  tenement,  the  tenant  oflFered  to  prove  that  two 

(y)  Vide  Co.  Lit.  47.  b.  Treport's  143. 

case,  6  Rep.  15.  c.    2  Saund.  418.  (c)  Vide  Blake  v.  Porter,  8  T.  R. 

°-  (0-  487. 

W  Andrew  v,  Pearce,  1  N.  R.  (rf)  England  dcm.Sybanir.SIade, 

^^^'  4T.R.682.    S.  P.  Doe  dem.  Jack. 

(a)  Doe  dem.  Strode  v,  Seaton,  son  v.  Ramahotham,  3  M.  &  S.  516 

2  C,  M.  &  R.  728.    4  Nev.  &  M.  (e)  Doe  dem.  Lowdenp.Watm. 

(6)  Brudnell  v,  Roberts,  2  Wils.  2  Stark.  230. 
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jears  before  the  action  was  commenced^  the  copyhold  was 
seized  as  forfeited  into  the  hands  of  the  lord^  and  that  having 
notice  to  pay  the  rent  to  the  lord^  he  had  regularly  done  so 
ever  since^  Lord  EUenborough  would  not  admit  this  evidence, 
because  he  had  not  disclaimed  holding  of  the  plaintiff,  and 
entered  afresh  under  the  lord,  {e) 

If  the  lessor,  after  the  lease,  convey  away  his  estate, 
though  by  way  of  mortgage  only,  the  tenant  may  shew  that 
fact  in  defence  against  an  ejectment  by  his  landlord  for  a  for- 
feiture. {/) 

In  a  recent  case  it  was  held,  that  if  a  party  having  an 
equitahle  title,  grants  a  lease,  and  afterwards  obtains  a  con- 
veyance of  the  legal  title,  and  subsequently  conveys  the  in- 
heritance to  another,  the  tenant  is  not  estopped  from  shewing 
that  the  lessor  was  not  in  a  situation  to  grant  over  the  same 
reversion  as  was  expectant  on  his  lease,  {g) 

If  a  tenant  pays  rent  to  a  party  claiming  under  an  agree- 
ment with  his  landlord  for  a  lease,  he  may  afterwards  justify 
a  refusal  to  pay  subsequent  accruing  rent,  by  shewing  the 
agreement  has  been  determined.  (A) 

On  the  same  principle,  in  an  action  of  assumpsit  for  use 
and  occupation,  a  tenant  may  give  in  evidence,  that  his  land- 
lord had  mortgaged  the  premises  before  the  defendant  came 
into  occupation,  and  that  the  mortgagee  had  given  him  notice 
not  to  pay  any  rent  becoming  due  after  the  notice.  But  as  to 
rent  due  before  the  notice,  obedience  to  the  mortgagee's  order 
for  payment  of  it  to  him  must  be  specially  pleaded,  (t) 

If  the  lessee  is  evicted   by  title  paramount  to  his  lessor.  Title  para- 
and  afterwards  holds  under  a  distinct  agreement  with  the  '"^^'^^' 

(tf)  Balls  9.  Westwood,  2  Camp.  N.  S.  411. 

11.  (A)   Brooks  v.  Biggs,  2  Bing. 

(/)  l}oe  dem.  Marriott  ».  Ed-  572.  N.  S. 

wards,  5  B.  &  Ad.  1065.  (i)  Waddilove  v.  Bamett,  ibid. 

Cg)  Wbitton  V.  Peacock,  2  Bing.  538. 
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superior  landlord,  he  may  give  these  facts  in  evidence  on  an 
issue  of  non  tenuity  and  need  not  specially  plead  them,  (i) 


2.  The  da- 
fendaDt  not 
chaii^able  ■• 
tenint. 


When  the  defendant  is  charged  as  assignee  either  in  &ct 
or  in  law,  he  may  deny  that  the  assignment  was  ever  made  to 
him,  or  that  he  was  ever  executor,  &c.  And  if  he  is  charged 
as  devbee,  he  may  shew  that  he  has  disclaimed.  {^) 


Infiincy.  S.  If  the  landlord  seek  to  recover  in  a  covenant,  the  de- 

fendant may  shew  that  the  covenant  is  void  upon  the  ground 
of  his  infancy,  because  he  will  not  be  bound  by  any  covenant 
he  may  then  have  entered  into.  (J)  But  if  an  infant  be 
charged  in  debt  for  rent,  or  in  assumpsit  for  use  and  occupa- 
tion, his  infancy  will  afford  him  a  defence  in  case  only  that 
he  can  shew  the  premises  demised  to  have  been  unnecessary, 
or  unfitting  his  situation ;  for  lodging  will  be  necessary  for 
an  infant :  (m)  and  as  a  demise  to  an  infant  is  voidable  only, 
it  must  be  shewn  that  he  renounced  the  lease  after  he  came 
of  full  age ;  for  if  it  appear  that  after  that  time  he  con- 
tinued to  occupy,  he  will  be  liable  to  all  the  arrears  of  rent 
incurred  during  his  minority,  (n)  This  defence  must  be 
specially  pleaded,  (o) 

II.  Excuse  for       IL  Admitting  the  relation  of  landlord  and  tenant,  the  3e- 
noD-perfonn.     fendant  may  shew  that  something  has  occurred  to  discharge 
him  from  the  performance  of  his  covenant  or  agreement. 

SatpeDsioDof        !•  He  may  shew  that  he  has  been  evicted,  and  kept  out 

tion.**^*^"^"      ^^  *^®  demised  premises  by   the  lessor,  or  by  a  stranger 

having  lawful  title ;  and  that  the  rent  is  thereby  suspended,  (p) 

So  he  may  shew  that  before  the  rent  became  due,  a  judg* 


(f)  Hopcraft  e.  Keys,  9  Bing. 
613.    3  Moore  &  Sc.  760. 

ik)  Townsou  v.  Tickell/'  3  B.  & 
A.  31.  And  he  may  disclaim  by 
deed  without  matter  of  record,  ibid. 

if)  Com.  Dig.  Enfant  (C.) 

(m)  Crisp  V.  Churchill,  cited  1  B. 
&  P.  340. 

(»)  Kettle  V.  EUiot,  1  Rol.  Abr. 


731, 1.  47.  S.  C.  (Ketsey*!  case.) 
Cro.  Jac.  320.  (Kirton  v.  EUioO 
2  Bulstr.  69. 

(0)  BuU.  N.  P.  172. 

(p)  Strowd  V.  WiUis,  Cro.  Elii. 
362.  Bateman  e.  Allen,  ibid.  437. 
Dalfiton  e.  Reeve,  Ld.  Bayn.  77. 
Hayne  o.  Maltby,  3  T.  R  443. 
Bum  «.  Phelps,  1  Stark.  94. 
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ment  bad  been  obtained  against  the  lessor,  and  that  the  land 
was  taken  under  an  elegit,  {q)  But  it  must  appear  that  an 
eviction  has  actually  taken  place ;  for  a  mere  trespass  or 
dbturbance  by  a  stranger,  or  even  by  the  lessor  himself,  will 
not  suspend  the  rent ;  (r)  and  therefore  if  the  lessor  enter 
and  destroy  a  building  upon  the  premises,  this  is  no  cause 
of  suspension  of  the  rent ;  («)  but  where  the  lessor  railed  off 
part  of  the  land  demised,  (/)  and  also  in  another  case,  where 
the  landlord  gave  notice  to  his  lessee's  under-tenant  to  quit, 
which  the  under-tenant  accordingly  did ;  (u)  Lord  EUen^ 
boroughf  C.  J.,  ruled,  that  the  act  of  the  lessor  in  both  cases 
amounted  to  aneviction,and  consequent  suspension  of  the  rent. 


Where  a  tenant  from  year  to  year,  at  a  rent  payable  half- 
yearly,  without  giving  any  notice  to  the  landlord,  quitted  the 
premises  at  the  expiration  of  the  current  year ;  and  before 
the  next  half  year  expired,  the  landlord  let  the  premises  to 
another  tenant,  who  occupied  the  same,  it  was  held,  that 
the  landlord  was  not  entitled  to  recover  rent  from  the  first 
tenant  from  the  expiration  of  the  current  year,  when  he 
quitted  the  premises,  to  the  time  when  the  landlord  re-let 
the  same  to  the  second  tenant ;  for  by  letting  the  premises 
to  another  person,  the  landlord  shewed  that  he  did  not 
choose  to  consider  the  defendant  as  his  tenant  any  longer,  and 
as  no  rent  was  at  the  time  of  the  re-letting  due,  he  was  to  be  con- 
sidered as  having  abandoned  any  claim  which  he  might  other- 
wise have  acquired,  in  respect  of  the  time  which  had  elapsed 
between  Michaelmas,  1824,  and  the  subsequent  letting,  (p) 

As  between  the  lessor  and  lessee,  an  eviction  out  of  ETtction  of 
part  of  the  lands  by  the  lessor,  or  any   person   claiming  ^  ' 
through  him,  will  operate  as   a  suspension  of  the  u)Aole 


iq)  Day  e.  Austin,  Cro.  Eliz.  398. 

(r)  Reynolds  o.  Buckle,  Hob. 
326.  Roper  v,  Lloyd,  SirT.  Jones, 
148.  Bnshell  o.  Lechmore,  Lord 
Raym.  369*  Hunt  v.  Cope,  Cowp. 
242.  And  see  Penn  v.  Glover,  Cro. 
Elix.  421,  and  Taylor  v.  Zamira,  6 
TannU  524. 

{»)  Hunt  9.  Cope,  Cowp.  242. 


(0  Smith  «.  Raleigh,  3  Camp. 
513. 

(«)  Bum  V.  Phelps,  1  Stark.  94. 

(p)  Hall  V,  Burgess,  5  B.  &  C. 
332,  and  see  Walls  v.  Atcheson,  3 
Bing.  462 ;  but  see  also  Harland  v, 
Bromley,  1  Stark.  455.  Redpath  v, 
Roberts,  3  Esp.  225,  and  Griffith  v. 
Hodges,  1  C.  &  P.  419. 
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rent,  (r)  although  a  mere  trespass  does  not;  (10)  and  the 
tenant  will  be  liable  for  the  rent  which  accrued  before 
the  eviction,  {x)  And  it  seems,  that  where  there  is  no 
demise  by  deed,  if  after  the  eviction  out  of  pari,  the  tenant 
continue  to  occupy  the  residue  of  the  demised  premises,  he 
may  be  charged  for  such  occupation  upon  a  qmrntMrn 
meruiL  {y)  But  as  between  the  lessor  and  assignee,  where 
the  lessor's  right  to  the  rent  depends  solely  upon  the  privity 
of  estate,  an  eviction  out  of  part  will  not  suspend  the  rent 
tn  toto,  but  the  assignee  will  be  liable  to  be  charged  either 
in  debt  or  in  covenant,  for  the  rent  payable  in  respect  of  the 
residue  of  the  lands  demised.  (»)  And  if  the  lessee  be 
evicted  out  of  part  of  the  land  by  title  paramount,  this  will 
only  operate  as  a  suspension  of  the  rent  pro  tatUo.  (a) 

It  has  been  decided,  that  if  the  eviction  be  of  part  of  the 
thing  demised,  out  of  which  no  rent  bsues,  this  wiD  not 
operate  as  a  suspension  of  any  part  of  the  rent ;  as  if  a  lease 
be  made  of  lands  with  right  of  conmion,  and  the  lessee  be 
evicted  of  his  right  of  common,  the  rent  is  not  suspended,  (i) 
It  was,  indeed,  on  one  occasion,  laid  down  as  law  at  the  bar, 
that  where  a  bam  was  leased,  together  with  tithes,  at  a  rent 
of  100/.  although  no  rent  issued  out  of  the  tithes,  yet  as 
part  of  the  rent   was  payable  in  respect  of  the  tithes,  an 
eviction  of  these  would  make  the  rent  apportionabk ;  for 
otherwise  the  lessee  would  pay   100/.  a  year  for  the  bam, 
which  perhaps  might  not  be  of  the  yearly  value  of  40*., 
which  would  be  against  all  reason  and  justice,  (c)    And  in 
Dalston  v.  Reeve,  {d)  it  was  decided,  that  eviction  was  a 
good  plea  to  an  action  of  covenant  for  rent  payable  upon  a 
demise  of  tithes.     In  this  latter  case,  however,  the  demise 
was  of  tithes  only,  and  there  was  nothing  else  demised  with 
them  out  of  which  the  rent  could  issue. 

(v)  Dorrell   o.  Andrews,   Hob.      East,  675. 
190.   Cibil  o.  Hill,  1  Leon.  110.  (a)  Co.  Lit.  148.6. 

(w)  See  Selw.  N.  P.  520,  9  edit.  (6)  Sanderson  v.  Harrison,  Cro. 


(x)  Baynton  v.  Bobbit,  2 Vent.  68.  Jac.  679. 

(y)  Stokes  v.  Cooper,  3  Camp.  (c)  Dean,  &c   of  Windsor  c. 

514.  n.  Cover,  2  Saund.  303. 

(r)   Stevenson  r.   Lambard,   2  (d)  iLd.  Rayoi.  77. 
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Though  eviction  out  of  part  of  the  thing  demised  is  a 
good  defence  for  the  tenant  to  an  action  for  rent,  it  \b  no 
answer  to  an  action  for  breach  of  covenant  to  repair,  &Cv 
unless  it  be  shewn  that  the  lessee  has  been  evicted  from  that 
part  of  die  land  where  the  repairs  were  to  be  done,  and 
80  prevented  from  fulfilling  his  covenant,  {e)  Where  the 
tenant  was  evicted  by  title  paramount,  the  Court  thought 
this  a  good  defence  to  an  action  of  covenant  for  not  de- 
livering up  the  premises  at  the  end  of  the  term.  (/) 

When  the  lessee  has  been  once  evicted,  the  rent  will  be 
suspended  in  fuiuro^  although  the  obstacle  to  his  re-entry 
be  removed ;  and,  therefore,  it  was  decided,  where  the  de- 
fendant pleaded  that  the  lessor  entered  and  held  him  out, 
that  the  entry  of  the  lessor  was  enough  to  satisfy  the  aver- 
ment of  holding  out,  and  that  it  suspended  the  rent,  although 
ic  appeared  that  the  lessor  retired  from  the  land  immediately 
after  the  lessee's  eviction,  (g)    But  it  was  admitted  in  this  Revival  of 
case,  that  the  re-entry  of  the  lessee  will  revive  the  rent.    In 
a  case  already  noticed,  where  the  lessor  gave  notice  to  the 
lessee's  under-tenant  to  quit,  which  he  accordingly  did,  and 
the  land  remaining  vacant  for  a  year  the  lessee  re-entered. 
Lord  EUenborough  was  of  opinion,  that  he  might  have  pleaded 
eviction  to  an  action  for  use  and  occupation  of  the  premises 
during  the  year  they  remained  vacant,  {h) 

It  baa  been  already  noticed  that  a  mere  trespass  will  not 
suspend  the  rent,  (t) 

2.  The  defendant  may  shew  that  the  term  for  which  he  2-  Tenant  may 

thaw  detonni- 

held  18  expired  by  effluxion  of  time,  surrender,  or  entry  for  nation  of  his 
forfeiturej  and  his  liability  consequently  at  an  end.     But  if  *"*^'^* 
the  defendant  is  charged  with  a  breach  of  covenant  for  non-  &c 
payment  of  rent,  and  he  has  surrendered  the  term  after  some 

(e)  Carrel  v.  Read,  Cro.  Elix.  (g)  abilo.  Hill,  1  Leon.  110. 

374.    Snelling  v.  Stagg,  Bui.  N.  P.  (A)  Bum  v.  Phelps,  1  Stark.  94. 

165.  a.  {%)  Supra,  p.  608. 

(/ )  Andrews  p.Needham,No7,75 . 
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part  of  the  rent  became  due,  he  cannot  plead  his  surrender 
in  bar  of  the  whole  action ;  for  the  breach  is  not  entire,  but 
the  plaintiff  may  recover  by  proving  part  of  it.  (Ji) 

By  assignment.  He  may  shew  that,  before  the  rent  became  due,  or  before 
the  breach  of  covenant,  he  assigned  the  estate,  and  so  dis- 
charged himself,  and  wherever  the  defendant  is  charged  upon 
the  privity  of  estate  only,  this  will  be  a  good  plea;  and  con- 
sequently it  is  always  competent  to  an  assignee  (who  is  charge- 
able in  this  respect  only)  to  set  up  an  assignment  in  his  de- 
fence. (/)  To  the  lessee  such  defence  is  never  open  when  sued 
upon  his  covenants ;  for  upon  these  he  always  continues  liable, 
notwithstanding  his  assignment,  (m)  But  if  sued  in  deh^^  he 
may  shew  that  he  has  assigned  with  the  assent  of  the  land- 
lord, either  express,  or  implied,  by  his  recognition  of  the 
assignee  as  his  tenant,  (n)  For  though  during  the  tenancy 
there  is  a  privity  of  contract  between  the  lessor  and  lessee, 
upon  which  the  lessor  may  maintain  debt,  yet  this  contract 
being  affixed  to  the  estate  is  only  kept  alive  so  long  as  the 
privity  of  estate  exists  between  them,  (o)  But  since  it  is  not 
competent  to  the  tenant,  by  his  own  act,  to  put  an  end  to  the 
privity  of  estate,  it  follows  that  he  must  shew  the  dissolution 
of  that  privity,  in  order  to  discharge  himself  from  his  liability 
upon  the  contract  depending  thereupon,  (i?) 


Under  the  sta- 
tutes of  bank- 
ruptcy. 


Prior  to  49  Geo.  IIT.  c.  121,  the  lessee  after  his  bank- 
ruptcy though  discharged  from  his  liability  upon  privity  of 
estate,  remained  liable  upon  the  express  covenants  in  the 
lease.  (9)  By  the  19th  section  of  that  statute,  if  the  assignees 
accepted  the  lease,  the  bankrupt  was  discharged  iron  the 
covenants  and  conditions  therein ;  though,  if  the  assignees 
refused  to  adopt  it,  the  bankrupt  was  still  liable  for  breaches 
of  covenant,  subsequent  to  his  bankruptcy,  unless  the  leMscr 


{k)  Barnard  o.  Duthy,  5  Taunt.  27. 

(/)  Pitcher©.  Tovey,  1  Show.  340. 
12  Mod.  23,  vide  siq^ra,  309>  491» 
495. 

(m)  Bachebur  o.  Gage,  Cro.  Car. 
188.  Orgil  0.  Kemahead,  4  Taunt. 
642,  et  supra,  533. 


(ft)  Marrow  o.  Tnrpin,  Cro.  Ebz. 
715.  S.  C.  Moore,  600.  Marsh  v. 
Brace,  Cro.  Jac.  334.  Tlianby  r. 
Plant,  1  Saund.  240,  ei  stfrm,  495. 

(o)  Walker's  case,  3  Rep.  sa.  c 

ip)  Vide  supra,  306,  309>  &c. 

(7)  Anriol  V.  Mills,  4  T.  R.  94. 
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apph'ed  to  the  Court  of  Chancery  to  have  the  lease  deUvered 
up,  as  by  the  statute  he  was  empowered  to  do.  But  by  the 
bankrupt  act  of  the  6  Geo.  IV.  c.  16,  (r)  if  the  assignees  re- 
fuse to  accept  the  lease,  the  bankrupt  is  discharged  if  he 
delivers  up  the  lease  to  the  lessor  within  fourteen  days  after 
notice  of  their  refusal. 

III.  The  third   head  of  defence  admits   the  title  of  the  III.  He  may 
plaintiff,  and  the  existence  of  the  relation  of  landlord  and  covenant,  or 
tenant;  but  shews   that  the  defendant  is  not  liable  to  be  ^«°^o'»of 
charged  for  the  non-payment  of  rent,  or  breach  of  covenant, 
or  agreement,  or  that  he  has  not  been  guilty  of  the  tort. 

1.  He  may  shew  that  there  has  been  no  breach  of  cove-  I.  His  liability, 
nant,  &c.,  because  his  liability  to  perform  his  covenant  never  attached, 
attached,  in  consequence  of  some  condition  precedent  to  be 
performed  by  the  lessor,  which  has  not  as  yet  been  per- 
formed, {s)  Thus,  to  an  action  for  not  repairing  he  may 
shew  that  the  lessor  was  bound  to  furnish  him  with  timber 
for  the  repairs,  and  that  he  had  refused  to  do  so.  {t)  Such 
condition  precedent,  however,  must  affect  the  whole  con- 
sideration, otherwise  it  will  be  no  bar  to  the  action.  (») 

Where  the  landlord  charged  the  tenant  with  a  breach  of 
the  covenant  to  repair  per  quod  he  was  put  to  expense,  and 
the  tenant  pleaded  that  the  repairs  became  necessary,  not  by 
his  neglect,  but  under  the  building  act,  14  Geo.  III.  c.  78, 
the  tenant  not  being  the  owner  of  the  improved  rent  (and 
consequently  not  liable  to  such  repairs  without  an  express 
covenant),  (r)  the  Court  held  this  a  good  plea,  and  that  if 
there  were  any  thing,  to  charge  the  defendant  with  such  re- 
pairs, the  plaintiff  ought  to  reply  it.  (to) 

Or 9  2*  Admitting  that  his  liability  attached,  he  may  deny  2.  That  he  has 

contract. 

(r)  Sect.  75.  (tt)  1  H.  Bl.  270.    Campbell  v. 

{s)  Duke  of  St.  Albans  v.  Shore,  Jones,  6  T.  R.  570,  et  vide  auprOj 

I  H.  Bl.  270.  540. 

it)  Vide  Brailsford  o.   Parsons,  (t?)  Supra,  249. 

Lntnr.  316.  (w)  Moore  v.  Clark,  5  Taunt.  90. 

R  R  S 


612  The  Tenanfs  Defence.  [book  iv. 

that  he  has  broken  his  covenant  or  agreement,  or  that  the 
rent  is  in  arrear ;  or  that  he  has  been  guilty  of  such  a  tort  as 
is  charged  upon  him. 

Ptyment  of  1-  He  may  shew  with  reference  to  his  liability  for  the  rent, 

1  e  rant.  ^^^^  |^^  |^^^  ^^j^  j^ .  ^^  ^j^^^  y^^  ^^  upon  the  land  until  sun- 

set upon  the  day  on  which  it  became  due,  ready  to  pay  it,  in 
case  any  one  had  appeared  to  receive  it.  But  it  is  not 
enough  to  say  that  he  was  on  the  premises  at  and  a  short  time 
before  sun-set,  without  averring  that  he  was  there  long 
enough  before  sun-set  to  have  counted  the  money,  (x)  And 
in  the  action  of  debt  where  the  plaintiff  seeks  to  recover  the 
very  rent  itself,  it  is  sufficient  to  shew  payment  iffier  the  day 
on  which  it  became  due,  or  that  the  lessor  distrained  upon 
him,  and  so  satisfied  his  demand,  (tf)  But  neither  of  these 
defences  would  avail  him  in  covenant,  because  there  the 
plaintiff  seeks  damages  for  the  defendant's  breach  of  his 
covenant ;  and  the  plea  would  itself  amount  to  an  admission 
that  he  had  broken  it.  (z)  But  in  any  form  of  action  an 
undertenant  may  shew  that  before  the  rent  became  due,  the 
superior  lord  (a)  or  the  grantee  of  a  rent-charge,  {b)  threat- 
ened to  distrain  for  rent  due  from  the  lessor,  and  that  he 
paid  him  the  rent  to  save  his  own  goods.  And  a  payment 
of  this  sort  does  not  constitute  a  cross  demand,  but  amounts 
to  payment  of  so  much  of  the  occupier's  rent,  (c)  andgroini^ 
rent  may  be  discharged  by  such  payments,  as  well  as  rent 
actually  due.  ((/)  It  must,  however,  be  shewn  to  have  been 
a  compulsory,  not  a  voluntary  payment ;  but  it  will  not  be 
the  less  a  compulsory  payment,  because  the  landlord,  on 
demanding  it,  allows  the  occupier  time  to  pay.  {e)  In  like 
manner,  if  the  occupier  has  paid  the  land  tax  according 

(x)  Per  Gibbs,  J.,  in  Tinkler  v.  511.    Cobb  e.  Carpenter,  3  Cunp. 

Prentice,  4  Taunt.  549.  13.  n. 

^)  Core's  case.  Dyer,  20.  h,  Cecil  (b)  Taylor  «.  Zamira,  6  twa^ 

V.  Harris,  Cro.  Eliz.  140.    Dyke  v.  524,  and  see  Pope  v.  Biggs.  9  B.  & 

Sweeting,  Willes,  585.  C.  245. 

(«)  Haie  V.  Savill,  1  Brownl.  19.  (c)  Ibid. 

2  Brownl.  273,  and  see  Warner  v.  (d)  Carter  v.  Carter,  5  BiQg.406. 

Theobald,  Cowp.  589.  («)  Ibid. 

(a)  Sapsford  v.  Fletcher,  4  T.  R. 
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to  the  directions  of  the  act,  he  may  deduct  each  annual 
payment  out  of  the  annual  rent,  {f) 

Where  the  landlord's  estate  has  been  conveyed  to  trustees, 
for  a  person  of  whose  title  the  tenant  has  had  notice^  it  is  no 
defence  to  an  action  for  use  and  occupation  by  the  trustees 
that  the  tenant  has  paid  the  rent  to  the  landlord  although  he 
had  no  notice  of  the  legal  title  being  in  the  plaintiffs  on  the 
record,  {g) 

When  the  tenant  is  charged,  upon  his  covenant  not  to 
plough  the  meadow  land,  for  ploughing  up  a  certain  piece  of 
ground  described  in  the  lease  as  meadow^  he  will  not  be 
estopped  by  the  description  in  the  lease,  from  setting  up  as  a 
defence  that  such  piece  of  land  is  arable,  {h)  although  the 
description  in  the  lease  will  be  primd  facie  evidence  of  the 
state  of  the  land,  (t) 

IV.  Admitting  that  he  has  broken  his  covenant  or  con-  l^*  Discharge 
tract,  the  tenant  may  shew  that  he  has  been  discharged  by  ^u  facto. 
matter  ex  post  facto. 

Where  be  is  charged  for  use  and  occupation,  or  on  any   i-  By  thetta- 
agreement,  not  under  seal,  or  for  any  tort,  he  may  shew  that  it  tations. 
is  six  years  since  the  accruing  of  the  action,  and  that  it  is  barred 
by  the  Statute  of  Limitations,  21  James  I.  (Jc)   By  section  3  of 
that  statute  actions  of  debt  for  arrearages  of  rent  shall  be 
commenced  within  six  years  next  after  the  cause  of  action 
accrued ;  but  this  extends  only  to  actions  of  debt  for  rent 
where  the  demise  is  without  deed,  and  not  when  the  rent  is 
reserved  by  specialty.  (/)     By  the  3  &  4  Wm.  IV.  however, 
all  actions  of  debt  for  rent  upon  an  indenture  of  demise  shall 
be  commenced  and  sued  within  ten  years  after  the  end  of 


{/)  Andrew  v.  Hancock,  1  B.  &         (A)  Skipwith  v.  Green,  Str.  610. 
B.  37.    Spragg  v.  Hammond,  2  B.         (t)  Birch  o.  Stephenson,  3  Taunt. 

&B.  59.   Stubbs  0.  Parsons,  3  B.  &  469. 
A.  516,  et  vide  supra,  275.  {h)  21  Jac.  I.  c.  16. 

{$)  Lumley  9.  Hodgson,  1 6  East,         (/)  Freeman  v.  Stacy,  Hutt.  109. 

99.  tt  Me  Sielw.  N.  S.  613,  9th  edit. 
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the  then  present  session,  or  within  twenty  years  after  the 
cause  of  such  action  or  suit  but  not  after,  (i) 

A.  being  tenant  from  year  to  year  of  certain  premises, 
died ;  B.,  his  executor,  thereupon  entered  and  occupied  the 
premises,  paying  rent  until  the  year  1806,  when  be  quitted, 
without  giving  or  receiving  any  notice  to  quit.  C.  then 
entered ;  but  the  landlord  expressly  refused  to  receive  him  as 
his  tenant;  and  when  he  paid  his  rent,  gave  receipts  as  for 
the  payment  of  B.  Cleft  the  premises  in  1808,  after  which, 
for  more  than  six  years,  no  one  actually  occupied  the  pre- 
mises, or  paid  rent.  The  Court  held,  that  as  there  was  do 
proof  of  B.'s  being  tenant  within  the  last  six  years,  the  statute 
of  limitations  was  an  answer  to  an  action  of  assumpsit  against 
B.  for  use  and  occupation.  (/) 

2.  By  tender.        S«  He  may  shew  a  tender  and    refusal  of  the  rent  or 

damages  before  action  brought.  If  the  defendant  has 
neglected  to  pay  his  rent  at  the  appointed  time,  a  tender 
before  action  brought  and  profert  of  the  rent  will  be  sufficient 
defence,  whether  it  is  demanded  in  an  action  of  debt  or 
covenant,  (m) 

3.  By  release.       3.  He  may  shew  a  general  release  from  the  plaintiff  of  all 

demands,  or  of  the  particular  cause  of  action.  If  it  be  a 
general  release  of  all  demands,  it  must  be  shewn  to  have 
been  given  after  the  covenant  broken ;  because  as  no  cause 
of  action  arises  upon  the  covenant  until  it  be  broken,  there 
can  be  no  demand  thereupon  until  after  breach.  («)  So 
growing  rent  will  not  be  discharged  by  a  general  release  given 
before  the  rent  has  become  due.  (o)  But  a  release  of  all 
covenants,  or  of  a  particular  covenant,  will  be  a  good  release 
of  the  covenant  before  it  be  broken,  {p) 

{k)  Sec.  3,  efmdie  Paget  V.Foley,  loe,  8  East,  168.    RiFeri  v.  Grtf- 

2  Bing.  629.  N.  S.  et  supra,  25, 490.  fiths,  5  B.  &  A.  630. 

(/)  Leigh  0.  Thornton,  1  B.  &  A.  (n)  Co.  I^t.  292.  (.  Ecles  v.  Lam. 

625.  bert,  Aleyn,  38.    Henn  v.  Hantoik 

(m)  KeatioK  o.  Irish,  Latw.  593.  1  Lev.  99. 

Johnston  v.  Clay,  1  Moore,  200.  (o)Stepben89.Siioir,2Sa]k.57S. 

7  Taunt.  486,  tt  tide  Hume  r.  Pep-  (p)  Co.  lit  292.  h. 


CHAP,  I.]  The  Tenants  Defence.  615 

If  after  the  lessor  has  granted  over  the  reversion,  the 
tenant  is  guilty  of  a  breach  of  a  covenant  running  with  the 
land,  a  release  of  such  covenant  by  the  lessor  will  be  po  bar 
to  an  action  for  the  breach  at  the  suit  of  the  grantee  if  made 
subsequent  to  the  commencement  of  the  action,  {q) 

Where  the  contract  is  under  seal,  the  release  must  also  be 
by  deed.  Therefore,  where  in  an  action  of  covenant  for  not 
ere(Sting  a  threshing  mill,  the  defendant  pleaded  that,  whilst 
he  was  so  doing,  the  plaintiff  desired  him  not  to  erect  it,  the 
plea  was  held  bad  on  demurrer,  (r) 

4.  The  tenant  may  shew  an  accord  and  satisfaction  (»fier  4.  By  accord 
the  breach  of  covenant  or  commission  of  the  wrong  charged  tion. 
upon  him.  {a) 

To  an  action  for  a  breach  of  covenant  in  not  repairing, 
the  defendant  having  pleaded  an  accord  and  satisfaction  after 
the  breach,  it  was  objected  that  the  action,  being  founded 
upon  a  deed,  could  be  discharged  by  deed  only.  But  it 
was  decided  that  the  plea  was  good.  It  was  agreed  that 
where  the  action  is  founded  solely  upon  a  specialty,  and  the 
duty  accrues  and  is  ascertained  at  the  time  of  making  the 
writing,  as  by  a  covenant  bond  or  bill  for  the  payment  of  a 
certam  sum,  it  could  be  discharged  only  by  a  matter  of  a 
nature  equally  high.  But  where  no  certain  duty  accrues  by 
the  deed,  but  a  wrong  or  subsequent  default,  together  with 
the  deed,  gives  an  action  to  recover  damages,  accord  and 
satisfaction  is  a  good  plea.  And  it  was  laid  down,  as  a 
general  rule,  that  in  all  actions  where  damages  are  the  sub- 
ject matter  of  the  action,  as  in  waste,  &c.,  the  defendant  may 
discharge  himself  by  plea  of  accord  executed,  {t) 

(q)  Vide  Middlemore  o.  Goodale,  S.  C.  (Alden  v.  Blague),  Cro.  Jac. 

Cro.  Car.  503.  99.  Sandford  ©.  CutcliflTc,  Yelv.  124. 

(r)  Cordwent  v.  Hunt,  8  Taunt.  Rabbetts  v.  Stoker,  2  Rol.  Rep.  188. 

^96.  Snow   o.    Franklin,    Lutw.    359- 

(»)   Vide  Selw.  N.  P.  518,  9th  Rogers  v.   Payne,   2    Wilg.    376, 

«dit.  more  fully  stated  in  Selw.  N.  P. 

(0  Blake's  case,  6  Rep.  41.  a.  519,  9th  edit. 
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In  orcler,  howeyeri  to  make  a  good  defence  by  aceord  md 
satisfaction,  the  plea  most  state  full  and  adequate  satis&c- 
tion ;  thereforei  in  covenant  for  not  repairing,  a  plea  that  the 
plaintiff  agreed  that  the  defendant  should  employ  a  penoa 
four  days,  in  and  about  repairing  the  house,  in  satisiactioB, 
and  that  he  had  employed  the  person,  &c.,  is  bad,  for  tlie 
defendant  was  obliged  to  do  the  repairs  by  the  original 
covenant.  (/) 

The  plea  must  abo  shew  an  agreement  on  record  that  is 
eeriam  and  definite  :  thus,  to  an  action  of  eoTeiiant  by  the 
heir  in  reversion  against  the  executor  of  tenant  for  life,  ibr 
breach  of  covenant  by  the  testator,  in  not  repairing  the 
house  demised,  it  was  pleaded,  that  the  testator,  tenant  ht 
life,  died  on  such  a  day,  and  that  afterwards  it  was  agreed, 
between  the  plaintiff  and  defendant,  that  defendant  should 
quietly  depart  and  leave  possession  to  the  plaintiff;  and,  in 
consideration  thereof,  the  plaintiff  agreed  to  discharge  turn 
from  the  breach ;  and  it  was  averred  that  within  five  dajs 
from  the  day  of  agreement  he  left  the  house.  On  demurrer 
the  plea  was  holden  to  be  bad ;  for  the  time  was  not  fixed  by 
the  terms  of  the  agreement  when  the  executor  should  de- 
part ;  and  although  it  was  averred  that  he  departed  widiin 
five  days,  yet  that  would  not  aid  the  first  uncertainty;  for 
the  agreement  was  the  foundation  of  the  whole,  whidi  ought 
to  be  certain,  when  it  should  be  performed*  (tf) 

Lastly,  the  agreement,  or  accord,  must  be  exeeuied,{iijm 
satisfaction  of  the  damages  accruing  for  a  covenant  pre- 
viously broken;  for  an  accord  and  satisfiiction  before 
covenant  broken  is  no  answer  to  an  action  for  a  breach  of 
covenant,  (w) 

6.  Set  off.  Where  the  tenant  is  charged  with  a  breach  of  covenant,  or 

(0  Adami  o.  TapUng,  4  Mod.  8S;  134. 

and  tee  Fitch  o.  Suttoo,  6  East,  (9)  Ruasel  9.  Roscel,  3  Ler«  189. 

230 :  Cumber  0.  Wane,  1  Str.  426.  (v)  Covil  9.  Geflfery,  3  RoL  Rap. 

(a)  Sandford  o.  Cutcliffe,  Yelv.  96.  Kayev.Waghoni»l 
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ID  debt  for  non-payment  of  rent,  he  cannot  shew  that  he  has 
been  put  to  expense  by  the  landlord's  breach  of  covenant, 
and  so  set  off  the  one  demand  against  the  other,  unless  there 
be  a  particular  covenant  in  his  lease  enabling  him  so  to  do.  {x) 
It  was,  indeed,  decided  by  two  judges  against  one,  in  an 
early  case,  that  where  the  lessor  had  bound  himself  to  repair, 
and  brought  debt  for  rent  against  the  lessee,  the  lessee  might 
plead  that  he  had  expended  the  rent  in  repairs,  (y)  But  this 
doctrine  was  doubted  by  Lord  HoU,  unless  there  were  a 
covenant  for  the  tenant  to  deduct;  (jr)  and  the  point  has  been 
of  late  years  settled  upon  the  ground  that  the  expenses  to 
which  the  tenant  may  have  been  put  by  the  landlord's  breach 
of  covenant  must  be  unliquidated  damages,  and,  conse- 
quently, not  capable  of  being  set  off.  (a) 

Where  the  landlord  directed  his  tenant,  who  was  overseer 
of  the  poor,  to  pay  on  the  landlord's  account  rates  assessed 
upon  him,  under  a  promise  that  the  levies  should  eat  out  the 
rent,  the  Court  allowed  the  tenant  to  set  off  the  rates  so  paid 
in  an  action  for  use  and  occupation,  although  the  rates  were 
irregularly  assessed  upon  the  landlord ;  he,  however,  having 
full  knowledge  of  that  fact.  (Jb) 

The  subject  matter  of  the  tenant's  defence  being  thus  tinder  whtt 
ascertained,  it  remains  briefly  to  consider  under  what  form  P'^  ^^^ 

"  matwn  may 

of  plea  the  several  answers  to  the  landlord's  complaint  may  be  shewn. 
be  given  in  evidence,  having  reference  to  the  new  statutory 
general  rules  for  pleading ;  but  it  will  be  proper  first  to 
remark,  that  by  the  3  &  4  Wm.  IV.  c.  4«,  s.  21,  it  is  enacted, 
that  it  shall  be  lawful  for  the  defendant,  in  all  personal  actions 
(except  actions  for  assault  and  battery,  false  imprisonment, 
libel,  slander,  malicious  arrest  and  imprisonment,  criminal 

(«)  Johnson  ©.  Carre,  1  Lev.  152.  488.    Howlet  v.  Strickland,  Cowp. 

(y)  Taylor  v.  Beal,  Cro.  Eli«.  66.    Sdwr.  N.  P.  575,  9th  edit,  tt 

222.     S.  C.  1  Leon.  237.  vide  supra,  613,  as  to  land-tax. 

(«)  In  Clayton  v.  Kinaaton,  Ld.  .      (b)  Roper  v.  Bunford,  3  Taunt. 

Raym.  420.  76. 

(a)  Weigall  v.  Waters,  6  T.  R. 
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prosecution,  or  debauching  the  plaintiff's  daughter  or 
senranty)  by  leave  of  any  of  the  superior  courts  where  such 
action  is  pending,  or  a  judge  of  any  of  the  superior  courts, 
to  pay  into  Court  a  sum  of  money  by  way  of  such  compensa- 
tion in  such  manner  and  under  such  regulations  as  to  payment 
of  costs  and  form  of  pleading  as  the  judges,  or  eight  or  more 
shall  by  rule  decree.  By  a  general  rule  4  Wm.  IV •,  the  form 
of  such  plea  is  prescribed. 


I.  In  debt 


In  the  action  of  debt  for  rent. 


].  HxWaimit,  When  the  defendant  intends  to  shew  that  the  plaintiff 
never  had  any  interest  in  the  premises,  the  proper  plea  is 
nil  habuit  in  tenementis.  Where  the  lease  appears  by  the 
declaration  to  have  been  made  by  indenture,  the  defendant 
is  at  once  estopped  from  pleading  nil  habvit ;  (c)  and  such 
plea  will  be  bad  on  demurrer,  (ci)  But  if  the  plaintiff  merdy 
reply  habuit ^  he  waives  the  estoppel :  and  the  matter  being 
left  at  large,  the  jury  may  find  the  truth  notwithstanding  the 
indenture,  {e)  Where  the  plaintiff  does  not  shew  that  the 
lease  was  by  indenture,  but  merely  declares  quod  cwn  demit- 
sissei,  the  plaintiff  loses  the  benefit  of  the  estoppel,  and  the 
defendant  may  then  plead  non  habuit,  and  leave  the  plaintiff 
to  reply  his  title  and  estate,  which  he  may  now  do  in  general 
terms,  (/)  though  formerly  it  was  necessary  specially  to  set 
out  his  title,  (g)  and  conclude  unde  petit  judicium  if  the  de* 
fendant  should  be  admitted  to  plead  the  plea  against  his  own 
acceptance  of  the  indenture.  (A) 


(c)  Kemp  V,  Goodal,  I  Salk.  277. 
S.  C.  Ld.  Raym.  1154.  11  Mod. 
507.  Heath  v,  Vermeden,  3  Lev. 
146.  Palmer  v.  Ekins,  Ld.  Raym. 
1551.  £vans  o.  Lady  Falconbridge, 
Ca.  temp.  Hardw.  872.  Wilkins  v, 
Wingate,  6  T.  R.  62.  Wood  v.  Day, 
I  Moore,  389. 

((/)  Kemp  V.  Gooda],  supra, 
Syllivan  o.  Stradliog,  2  Wils. 
208.  Alchome  v.  Goome,  2  Bing. 
54 ;  and  see  Pope  v,  Bigg8,  9  B.  & 


C.  251. 

(e)  Harris  o.  Parker,  2  Veotr. 
253,  270.    S.  C.  4  Mod.  78. 

(/)   Kemp    V.    Goodal,    Aprs. 

Treviban  v.  Lawrence,  Ld.  Rann. 

1051.      Davenant  v.    Rafter,  lA. 

Raym.  1054. 
ig)  Ftdr  Gyll  o.  Glass.  Cfo.  Jac 

312.     S.  C.  Yclv.  227.    2  Bolstr. 

41.    Aylet  V.  Williams,  3  Ler.  193^ 

(k)  Treyilan  o.  Lawrence,  aft.  si?- 
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Where  the  lease  appears  by  the  declaration  to  have  been 
by  deed-poll,  the  defendant  is  not  estopped  from  pleading 
nilhabuitf  a  deed-poll  being  no  estoppel,  because  it  is  not 
mutual,  (j)  And  so  where  a  demise  by  indenture  has  been 
made  by  a  feme  covert,  or  an  infant,  {k)  Where  the  de- 
fendant means  to  admit  that  the  plaintiff  made  the  demise  to 
him,  but  intends  to  rely  upon  the  expiration  of  the  plaintiff's 
estate,  he  cannot  plead  nil  habuit,  but  must  plead  such 
matter  specially.  (/) 


Where  the  defendant,  without  disputing  the  landlord's  2.  None$t 
title,  means  to  shew  that  the  demise  never  was  made,  he       **""' 
may  in  case  the  declaration  states  the  demise  to  have  been 
by  deed,  plead  non  est  factum;  or  if  the  demise  be  not  stated 
to  be  by  deed,  non  demisit  is  a  proper  plea  to  an  action  of  3.  N<m  dtmisit. 
debt  for  rent,  (m)    The  plea  of  non  est  factum  operates  as  a 
denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  New  general 
all  other  defences  must  be  specially  pleaded,  (it) 


rule. 


The  statute  of  the  9  Geo.  IV.  c.  15,  extended  by  the  3  &  4 
Wm.  4,  c.  42,  enabling  the  Courts  to  rectify  the  pleadings 
for  error,  not  material  to  the  merits  of  the  cause  has  been 
already  noticed. 


Where  the  defendant  admits  the  demise,  but  denies  that  any  5.  Ml  debet. 
rent  is  in  arrear,  the  usual  plea  was  nil  debt,  or  nil  detinet. 
But  now  the  plea  of  iti7  debet  is  not  allowed  in  any  action,  (o) 
the  defendant  must  deny  specifically  some  particular  matter 
of  fact  alleged  in  the  declaration  or  plead  specifically  in  con-  New  general 
fession  and  avoidance,  {p) 


rule. 


(i)  Co.  Lit.  47-  h.  Harris  v. 
Parker,  2  Ventr.  251.  Lewis  v. 
Willis,  1  Wils.  314. 

(i)  Vide  Parker  v.  Manning, 
s^a.  And  see  as  to  estoppels  in 
general,  vide  p.  18.  n. 

{T)  Treport's  case,  6  Rep.  15.  5. 

{m)  Vide  8.  23,  and  Selw.  N.  P. 
610.  9th  edit. 

(n)  General  Rule,  4  W.  &  M.    5 


B.  &  Ad.  App.  10  Ring.  470.  2 
Cromp.  &  Mees.  22. 

(0)  General  Rule,  4  Wm.  4.  5 
B.  &  Ad.  App.  10  Ring.  470.  2 
Cromp.  &  Mees.  22.  Selw.  N.  P. 
610,  9th  edit.  Tldd's  New  Rules, 
360. 

{p)  Anon.  1  Ventr.  258.  Browne's 
case,  1  Mod.  118.  {Contrh,  Wing- 
field    V,  Seckford,    2  Leon.   10.) 
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6.  ^loitad 
^em,  or  po$t 


7.  Levieper 
dittrm. 


If  the  rent  has  been  in  part  secured  by  the  promissory 
note  of  the  tenant  and  a  stranger,  and  the  landlord  at  a  subse- 
quent period  agrees  not  to  call  for  any  rent  then  due,  it  seems 
that  his  claim  on  the  promissory  note  will  be  extinguished,  (r) 

If  the  defendant  mean  to  show  payment,  he  may  plead 
solvit  ad  diem,  or  solvit  post  diem.  Or  if  the  landlord  has 
distrainedj  and  so  satisfied  the  rent,  the  tenant  may  plead 
levie  per  distress.  But  it  should  appear  by  this  plea  that 
the  rent  has  been  satisfied  by  the  distress ;  because  the  dis- 
tress will  not  necessarily  be  a  satisfaction,  being  at  common 
law  a  mere  pledge,  (s) 


New  general 
rale. 


By  the  general  rule,  4  Wm.  IV •  pleas  founded  on  one  and 
the  same  principal  matter,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  are  not  to  be  allowed,  as  for  ex- 
ample, pleas  of  solvit  ad  diem  and  solvit  post  diem  are  both 
pleas  of  payment  varied  in  the  circumstances  of  time  only, 
and  both  are  not  to  be  allowed.  But  pleas  of  payment  and  of 
accord  and  satisfaction,  or  of  release  are  distinct,  and  are  to 
be  allowed,  (t) 


8.  Tender. 


In  pleading  payments  under  the  land-tax  act,  it  must  be 
shewn  for  what  specific  periods  the  several  payments  have 
been  made :  because  (as  we  have  before  seen)  the  tax  for  one 
year  can  be  deducted  only  from  that  particular  year's  Tent{U) 

A  tender  must  be  specially  pleaded  in  debt  for  rent,  in 
which  plea  the  defendant  should  shew  that  at  the  last  hour 
before  sun-set  {u)  he  was  ready  to  pay  the  rent  upon  the 
land,  {v)  and  that  no  person  was  there  to  receive  it.    If,  how- 


Draper  V,  Glassop,  Ld.  Raym.  153. 
Anon.  1  Salk.  278.  Gallaway  v. 
Sasach,  1  Salk.  284.  S.  C.  Holt. 
299.    1  Wms.  Saund.  204.  n.  (2.) 

(r)  Howell  e.  Lewis  and  ano* 
ther,  7  C.  &  P.  567. 

(«)  Lear  v.  Edmonds,  1  B.  &  A. 
157.  Linp^ham  v,  Warren,  2  B.  & 
B.  36.    Hudd  V,  Ravenor,  2  B.  & 


B.  662. 

(0  Selw.  N.  P.  569.  9th  edit 

(tt)  Stnbbs  V.  Parsoni,  3  B.  &  A. 
516,  et  vide  sitpra. 

(«)  Parser  v.  Prowd,  Ch).  J«c- 
23.   Thomson  o.  Field.  Ubid.  499.  4 

(o)  Itnd,  Crouche  o-  Fastolfe,  Sir 
T.  Raym.  418. 
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ever,  he  has  omitted  to  tender  it  at  the  last  hour,  he  may 
plead  that  he  afterwards  tendered  it  to  the  plaintiff,  and  that 
the  plaintiff  refused  it  (tr)  But  in  either  case  he  must  make 
froferi  of  the  money  into  court,  stating  that  he  has  always 
been,  and  still  is,  ready  to  pay  it.  (x) 


In  assumpsit,  the  defendant  never  can  plead  nil  habuit  in  u.  Id  ossttmiH 

tit  for  UM  a 
occupation* 


tenemeniis  :  hut  prior  to  the  new  rules,  any  special  matter  of  "*  **'  '^ 


defence,  arising  from  the  want  or  expiration  of  title,  might 
hare  been  given  in  evidence  under  the  general  issue,  (y)  as 
infancy,  (z)  payment,  (a)  a  release,  {b)  accord  and  satisfac- 
tion, (c)  But  by  the  new  rules,  the  plea  of  non-assumpsit,  New  general 
except  on  bills  of  exchange  and  promissory  notes,  will  operate  "'^•* 
only  as  a  denial  in  fact  of  the  express  contract  or  premises 
alleged,  or  of  the  matters  of  fact  from  which  the  contract  or 
premises  alleged  may  be  implied  by  law.  (c/)  Other  matters 
of  defence  must  be  pleaded  specially. 

In  covenant,  there  is  regularly  no  general  issue,  non  in-  III.  In  cove- 
fregii  conventionem  being  only  pleadable  in  certain  cases,   j   jy^^|-i^_ 
according  as  the  breach  is  stated  affirmatively  or  negatively,  g}^  «mt>«n- 
It  seems,  that  where  a  breach  is  alleged  in  the  affirmative, 
and  the  declaration  concludes  '*  and  so  the  defendant  hath 
broken  his  covenant,"  such  a  plea  will  be  good ;  because  this 
directly  puts  in  issue  the  subject  matter  of  the  action,  viz, 
the  breach  of  the  covenant ;  {e)   but  where  the  declaration 
alleges  some  breaches  in  the  affirmative,  and  some  in  the  ne- 
gative; or  where  the  breaches  being  all  in  the  affirmative, 
the  declaration  concludes,  **  and  so  the  defendant  hath  not 
kept  his  covenant ;  the  plea  non  infregit  will  be  bad,  because 
two  negatives  cannot  make  an  issue.  {/)    This  p  lea  admits 

(»)  Keating  v.  Irish,  Lutw.  593.  Raym.  787. 

(«)  Brownlow  v,  Hewley,  Lord  (6)  Hawley  v.  Peacock,  2  Camp. 

Raym.  82.     S.  C.  Lutw.  364,  368.  558. 

See  farther  as  to  Tender,  1  Wms  (c)  Paramour  e.  Johnson,  1 2  Mod. 

Saund.  33.  n.  (2.)  376.    S.  C.  Ld.  Raym.  666. 

(y)  Lewis  v.  WiUis,  1  Wils.  314.  (d)  Chitt.  Plead.  Vol.  IILp.  733, 

U)  Darhy  v,  Boucher,  1  Salk.279.  6th  edit 

Season  v.  Gilbert,  2  Lev.  144.  (e)  Aster  v,  Mazeen,  2  Mod.  311. 

(a)  Vide  Vanhatton  v.  Morse,  Ld.  (f)  Walsingham  v.  Combe,  I  Lev. 
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2.  Nonest 
factum. 


New  general 
role. 


the  deed  of  demise  and  merely  puts  the  breach  of  coyenant 
in  issue,  {g) 

Nil  habuit  in  tenementis  is  a  bad  plea  in  covenant  where 
the  defendant  is  charged  upon  his  indenture.  But  he  may 
deny  the  execution  of  the  deed,  and  put  it  in  issue  by  plea  of 
non  est  factum.  The  plea  operates  only  as  a  denial  of  the 
execution  of  the  deed  in  point  of  fact,  all  other  defences 
must  be  specially  pleaded,  (h) 


3.  Eviction. 


In  covenant^  eviction  must  be  specially  pleaded,  (t)  We 
have  before  seen  that  in  order  to  cause  a  suspension  of  the 
rent,  it  must  be  an  actual  eviction,  and  not  a  mere  trespass, 
and  that  the  person  evicting  must  have  title  to  the  land,  {i) 
It  is,  therefore,  necessary  that  both  these  facts  should  appear 
by  the  plea  ;-»and  it  is  not  sufficient  merely  to  state,  that  the 
party  ousting  the  defendant  had  title,  but  the  nature  of  his 
title  should  be  set  out.  (/)  And  if  the  plea  be  that  the  land 
has  been  taken  under  an  elegit  or  extent,  it  must  shew  that  the 
regular  proceedings  have  been  had  for  taking  or  extending 
the  land,  (m)  Where  the  plaintiff  declared  upon  a  demise  of 
the  parsonage  of  D.  and  the  defendant's  covenant  to  pay 
rent  thereon,  and  the  defendant  pleaded  that  before  the  rent 
became  due  the  bishop  sequestered  the  land  for  non-pajrment 
of  the  first-fruits,  the  Court  held  the  plea  bad,  because  it  al- 
leged no  default  in  the  lessor,  (n) 


4.  Perform- 
ance. 


Where  the  covenants  are  in  the  affirmative,  the  defendant 
may  plead  a  general  plea  of  performance ;  but  if  any  of  them 


183.  Pin  V,  Russel,  3  Lev.  19. 
Boone  r.  Eyre,  2  Bl.  Rep.  1312. 
Hodgson  V,  East  India  Company, 
8  T.  R.  278.  Taylor  v.  Needham, 
2  Taunt.  278,  et  vide  Selw.  N.  P. 
630,  9th  edit. 

(g)  Gilbert  r.  Martin,  1  Lev.  114. 

CA)  Vide  nqnra,  619. 

(t)  1  Wms.  Saund.  204.  n.  (2.) 


(A)  See  Pope  o.  Bi^s,  9  B.  &  C. 
256.  Vide  fi^iro,  p.  608,  609,  Selv. 
N.  p.  520, 9th  edit. 

(J)  Jordan  v.  Tirellt,  Ca.  temp. 
Hard.  172. 

(m)  Vouchell  v.DancasteIl,Moorr, 
891. 

(n)  JeakiU  v.  Linne,  Bed.  54. 
S.  C.  Dalliaon,  44. 
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be  in  the  negative,  or  in  the  disjunctive,  he  must  specially 
shew  which  of  them  he  has  performed,  {q) 

The  performance  must  be  pleaded  in  the  terms  of  the  co- 
venant ;  for  where  the  breach  was  for  not  repairing,  and  the 
defendant  pleaded  that  he  had  pulled  down  and  rebuilt  the 
premises,  this  was  held  bad  on  demurrer,  (r) 

In  covenant  for  non-payment  of  rent,  the  defendant  may  5.  Solvit  ditm. 
plead  solvit  ad  diem;    but  solvit  post  diem,  or  levie  per 
distress,  are  no  pleas  in  covenant  for  the  reason  already 

given.  (*) 

To  an  action  for  breach  of  covenant  for  non-payment  of  6.  Release, 
rent,  the  defendant,  as  has  been  already  seen,  may  plead  a 
release,  or  accord  and  satisfaction,  in  the  same  manner  as  to 
an  action  for  debt,  {t) 

If  the  defendant  mean  to  rely  upon  a  set-oiBT  in  covenant,  a.  Set-oflr. 
be  must  plead  it,  and  cannot  give  a  notice  with  a  plea  of 
nan  est  factum ;  for  although  a  different  doctrine  once 
appears  to  have  prevailed  ;  (ti)  it  is  now  settled  that  there  is 
not  any  general  issue  in  covenant,  and,  consequently,  that 
the  statute  2  Geo.  II.  c.  22,  does  not  apply  to  this  form  of 
action.  (9)  Unliquidated  damages,  arising  from  the  breach 
of  other  covenants  to  be  performed  by  the  plaintiffs,  cannot 
be  pleaded  by  way  of  set  off,  (it)  neither  can  a  sum  certain 
be  set  off  against  the  plaintiff's  unliquidated  demand,  (or) 


(q)  Co.  lit.  303.  b.  Mints  v.  Be- 
thill,  Cro.  Eliz.  749-  Cropwell  «. 
Peachy,  ibid.  691  •  Norton  v.  Syms, 
Moore,  856.  Fines  v,  Dell,  Style, 
1 63.  LanghweQ  r.  Palmer,  1  Sid. 
87.  Cutler  v.  Sonthem,  1  Saund. 
116.  Lord  Arlington  to,  Merricke, 
2  Saund.  410. 

(r)  Woode.  Avery.  2  Leon.  189. 

(«)  Snpra^  612. 

(0  Supra,  615 ;  and  see  Brad- 
didi  V.  Thompson,  8  East,  344. 


Thompson  e.  Brown,  7  Taunt.  656. 

Sellers  r.  Bickford,  8  Taunt.  31. 

Chitt.  Plead.  909,  Vol.  IIL,  6th 

edit, 
(ii)  Gower  r.  Hunt,  Bull.  N.  P. 

181.    Barnes,  291,  S.  C. 

(o)  Oldenshaw  V.  Thomson,  5  M. 
&  S.  164. 

(tr)  Howlettf?.  Strickland,  Co^vp. 
56.  Wcigalli?.  Waters,  6  T.R.  488. 

(x)  Cooper  v.  Robinson,  2  Chitt. 
Rep.  161. 
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IV.  In  wute.  IV*  The  writ  of  waste  is  abolished  by  the  S  &  4  Wm.  IV. 
c.  27.  To  an  action  on  the  case  in  the  nature  of  waste,  the 
defendant  may  plead  not  guilty :  whereby  he  pats  the  whole 
declaration  in  issue,  and  compels  the  plaintiff  to  prove  his 
title  as  laid  in  the  declaration,  and  also  the  kind  of  waste 
stated  in  it  (a) 

New  general  By  the  late  rules  of  pleading,  it  is  declared  that  in  actions 

on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement.  And  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea,  and  all  other  pleas  in 
denial  shall  take  issue  on  some  particular  matter  of  fact  alleged 
in  the  declaration,  and  all  matter  of  confession  and  eridence 
shall  be  pleaded  specially  as  in  actions  of  assumpsit,  (i) 


(a)  Leigh  o.  Leigh,  Latw.  1547.      Bing.  471.    2  Cromp.  &  Meei.  83, 
(0  See  5  B.  &  Ad.  App.     10     and  seeTidd'a  New  Pirac.  966. 
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CHAPTER  THE  SECOND. 


Of  the  TencaW$  SemetUes  against  his  Landlord. 


SECTION  I. 


FOR  BREACH  OF  COVENANT  OR  AQREEU£NT. 


\T  HERE  the  landlord  is  guilty  of  a  breach  of  his  ByuuoaoT 

COf  6IUUIi« 

tovenant  with  his  tenant,  an  action  of  covenant  is  the  proper 
remedy.  The  nature  of  this  action  has  been  already  dis- 
cussed ;  and  it  here  only  remains  to  point  out,  in  addition, 
the  particular  manner  in  which  the  tenant  should  assign  a 
breach  of  the  covenant  for  quiet  enjoyment  either  express  or 
implied.  By  the  3  &  4  Wm.  IV.  c.  42,  actions  of  covenant 
must  be  brought  within  ten  years  after  the  end  of  the  then 
present  session,  or  within  twenty  years  next  after  the  cause 
of  such  action,  (a) 

In  assigning  a  breach  by  the  entry  of  the  tensor  himself ^ 
it  is  sufficient  to  say,  that  he  entered  and  ousted  the  plain- 
tiff^ without  shewing  under  what  pretence  or  title  the  entry 
was  made :  (£)  and  so  where  the  covenant  is  against  the 
entry  of  any  particular  person,  a  general  averment  that  such 
person  entered,  without  shewing  whether  by  right  or  wrong, 
is  BuflScient.  (c) 

(a)  Tide  npra^  424.  ^13.    Muscot  «.  Ballet,  Cro.  Jac. 

(5)  Coras  0. -,  Cro.  Elik.  369.    Forte  v.  Vines,  2  Rol.  Rep. 

544.  Bnul8haw'8caBe,9Rep.60. 6.  21.    Perry  «.  Edwards,  Str.  400. 

Penning  o.  Lady  Plat,  Cro.  Jac.  3S3.  Uoyd  v.  Tomkies,  1  T.  R.  67i. 

(c)  Foster  v.  Mapee,  Cro.  Ella. 

s  s 
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But  where  the  lessee  has  been  evicted  by  a  stranger,  it  is 
absolutely  necessary  to  shew  that  the  stranger  entered,  not 
by  wrong,  or  by  a  title  derived  from  the  lessee  himself,  (d) 
but  by  force  of  a  legal  and  an  elder  title,  {e)  Greater 
particularity  was  formerly  required  in  setting  out  thb  title 
than  at  present ;  for  upon  a  covenant  that  the  lessee  should 
enjoy  against  F.  E.  and  all  others  claiming  under  hiDi,  the 
plaintiff  alleged  as  a  breach,  that  he  was  ousted  by  J.  S. 
claiming  title  under  the  said  F.  E. ;  the  Court  of  Queeo'i 
Bench  having  overruled  an  objection  that  it  was  not  shewn 
how  J.  S.  claimed  his  title,  or  by  what  conveyance^  and  judg- 
ment being  thereupon  given  for  the  plaintiff,  that  judgment 
was  afterwards  reversed  by  the  opinion  of  all  the  justices 
and  barons  of  the  Exchequer  Chamber.  (/)  But  modem 
decisions  have  done  away  with  the  necessity  of  sudi  p•^ 
ticular  statements. 

In  an  action  on  a  covenant  in  a  lease  for  quiet  enjoyment, 
the  breach  assigned  was,  that  at  the  time  of  the  demue  to  the 
plaintiff,  one  J.  B.  Pierson  had  lawful  right  and  title  to  the 
premises,  and  having  such  lawful  right  and  title,  entered  and 
ejected  plaintiff.  On  special  demurrer  to  the  declaration,  it 
was  objected,  that  the  plaintiff,  in  alleging  the  eviction,  ought 
to  have  shewn  the  title  of  J.  B.  Pierson ;  or  at  least  it  should 
have  been  averred  that  J.  B.  Pierson  had  such  a  title  as  wis 
inconsistent  with  the  plaintiff's  title  to  possess  the  premises; 
and,  though  it  was  alleged  that  J.  B.  P.  had  lawful  right  and 
title  to  the  premises,  he  might  only  have  had  a  title  to  recoier 
in  a  real  action,  and  not  a  right  of  entry ;  and  that  the  mis- 

(cO  Kirby  o.  Hansaker,  Cro.  Jac.  TVells,  Ca.  temp.  Ebundw.  173. 

315.  Wottoni?.Hele,2Saund.l77.  (/)  White  v.  Ewer.  Cro.  Efa. 

(«)  Chantflowero.  Priestley,  Cro.  823.     S.   P.  Kirby  v.  Hansaker, 

Eliz.914.    S.C.Yelv.30.   Norman  Cro.  Jac.  315.    Moaae  «.  Arcber. 

V.  Foster,  1  Mod.  101.    S.  C.  3  Keb.  3  Mod.  135.    Wokton  v.  H^  2 

246.      Rasbleigh   v.  Williams,  2  Saund.  177.    S.  C.  1  M«d  66.    1 

Ventr.  62.    And  see  Skinner  v.  Lev.  301.  But  see  Proetor  o.  New- 

Kelbys,   1  Show.  70.    Buckley  v.  ton,  2  Lev.  37. 
Williams,  3  Lev.  325.    Jordan  r. 
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chief  to  be  apprehended  from  thia  loose  mode  of  pleading 
wasy  that  it  might  give  a  cover  to  an  eviction  by  collusion. 
The  Court  overruled  the  objections,  and  gave  judgment  for 
the  plaintiff;  Lord  KenyoMy  C,  J.,  observing,  that  if  the 
declaration  were  certain  to  a  common  intent, it  was  sufficient; 
that  it  would  be  doing  violence  to  the  words  to  say,  that  the 
lawful  right  and  title  which  it  was  stated  J.  B.  P.  bad,  did 
not  legalize  bis  entry ;  that  the  fair  import  of  the  words  was, 
that  he  had  lawful  right  and  title  to  do  that  whicb  be  did« 
£«/fer,  J.,  said,  that  when  it  was  stated,  "that  the  party 
having  a  lawful  right  and  title  entered,"  it  was  the  same  as 
^ying,  **  he  entered  by  lawful  right  and  title.**  (g)  In  the 
preceding  case,  the  objection  "  that  the  title  of  the  party 
evicting  was  not  particularly  set  forth,**  was  not  pressed  upon 
the  Court :  in  a  subsequent  case,  however,  this  objection  re-^ 
curred,  and  the  attention  of  the  Court  was  directed  to  it;  but  it 
was  overruled,  notwithstanding  the  decision  in  error  in  the  Ex- 
chequer Chamber,  in  White  v*  Ewer.  (A)  And  Lord  Kenyon^ 
C.  J.,  in  delivering  the  opinion  of  the  Court  said,  that  to  com-^ 
pel  the  plaintiff  to  set  forth  the  particulars  of  the  title  of  the 
person  who  entered  on  him,  would  impose  insuperable 
diflSculties  on  him ;  for  the  knowledge  of  those  particulars 
could  not  be  acquired,  except  by  an  inspection  of  title  deedsj 
to  whicb  the  plaintiff  could  not  have  access,  (t) 

Where  J.  S*  had  leased  lands  to  A.  for  yearsi  and  A* 
assigned  part  of  them  over  to  B.  with  a  covenant  for  quiet 
enjoyment,  and  B.  afterwards  assigned  them  over  to  C,  and 
C.  having  been  evicted  by  J\  S.  for  a  breach  of  covenant 
committed  by  At  previously  to  the  assignment,  an  action  was 
brought  by  C.  for  the  ouster  by  J*  S.,  but  the  declaration 
contained  no  averment  of  the  title  of  J.  S.,  the  Court  held, 
that  masmuch  as  the  declaration  set  out  the  indenture  from 
A.  to  B.,  wherein  it  was  recited  that  J.  S.  by  indenture  de* 
mised  the  premises  to  A.,  they  would  presume  after  verdict 

ig)  Foster  9.  Pierson,  4  T.  R.617.  (0  Hodgson  v.  East  India  Com- 

(i)  Cib.  filiis.  823.    Cited  gupra,      pany,  8  T.  R.  278. 

s  s  2 
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that  J.  S.  had  title  to  the  premises,  although  there  was  no 
express  averment  to  that  effect,  (i) 

Where  the  lessor  covenanted  against  the  entry  of  all 
persons  claiming  by  the  assent,  means,  or  procurement  of 
M.,  and  the  breach  assigned  was,  that  C*  cUumhig  tiik 
from  M.  entered,  &c.  the  breach  was  held  ill.  (/) 


In  assigning  a  breach  upon  a  covenant  that  the  lessor 
seised  of  an  indefeasible  estate  in  fee-simple^  it  is  sufiBcient 
to  say  that  he  was  not  seised  of  an  indefeasible  estate  in  fee' 
simple,  without  shewing  of  what  estate  he  was  seised.  (») 
And  where  the  covenant  was  that  he  should  make  a  good 
title  to  the  lands  to .  the  satisfaction  of  the  plaintiff  or  his 
counsel,  it  was  held  sufficient  to  pursue  the  words  of  the 
indenture  in  assigning  the  breach,  and  to  state  that  de- 
fendant did  not  make  a  good  title  to  the  satisfaction  of  the 
plaintiff  or  his  counsel.  And  to  an  objection  to  this  breach 
that,  being  in  the  disjunctive,  the  plaintiff  ought  to  have 
shewn  that  such  a  one  was  his  counsel,  of  which  the  de- 
fendant had  notice ;  it  was  answered  that  this  matter  ought 
to  have  come  from  the  other  side,  and  that/irfiiMf  /aeie  the 
breach  was  well  assigned,  (n) 

The  word  "  demise"  implies  a  covenant  for  title  as  well  as 
a  covenant  for  quiet  enjoyment,  (o)  and  it  seems  that  nndtf 
the  word  "demise"  the  lessee  may  maintain  an  action  of 
covenant  against  the  lessor  for  not  having  sufficient  power 
to  demise  for  the  whole  ternl^  whereby  the  lessee  haa  been 
put  to  expense  in  procuring  a  perfect  title;  {p)  but  in  aangn- 
ing,  as  a  breach  of  such  an  implied  covenant,  an  eviction  of 

(k)  Campbell  V.Lewis,  3  B.&  A.  (•)  Rawlins  v.  Vinom»  Gutk 

393.  134. 

(f)  Edea  v.  Lambert^  Aleyn,  41.  (o)   Lane    v.    Stepbenaon    aad 

And  see  Howes  o.  Broshfield,  3  another*  executors  of  GvttendfB, 


East,  491.    And  Wotton  v.  Keel,  5  Bing.  183,  N.  S.  ei 

2  Wms.  Sannd.  181.  n.  (10.)  315. 

(m)  Glinister  v.  Audley,  Sir  T.         (p)  Holder  «.  Taylor,  Hob.  It. 

Raym.  14.    S.  C.  1  Keb.  58.  Fhisero.  Skey,  3  Chit.  R^.  64<. 
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the  plmntiff  *8  assignee,  it  is  not  enough  to  state  that  a  third 
person  was  seised  in  fee  of  the  premises,  and  that  the 
assignee  was  evicted,  but  the  declaration  must  shew  distinctly 
by  whom  he  was  evicted,  {p) 

Where  the  landlord  has  been  guilty  of  a  breach  of  an  By  action  of 
express  parol  agreement,  or  of  an  implied  undertaking,  the 
tenant  may  maintain  an  action  of  assumpsit,  {q) 

That  the  tenant  is  bound  to  deduct  every  years*  land-tax  Dedactioni  for 
from  every  years'  rent  has  been  already  shewn,  {qq)    If  he 
pay  his  rent,  and  neglect  to  make  this  deduction,  he  cannot 
recover  it  back  from  the  landlord  in  an  action  for  money 
paid  to  his  use ;  (r)  unless  in  a  case  of  distress,  where  the 
tenant  has  been  obliged  to  pay  the  whole  rent  in  order  to 
redeem  his  goods,  {s)    In  a   case  where  the  landlord  in 
1814  distrained,  refusing  to  deduct  the  land-tax,  and  the 
tenant  protested  against  his  liability  to  pay  the  tax,  but  con- 
tinued, notwithstanding  his  protest^  to  pay  his  rent  without 
deduction  during  five  succeeding  years,  the  Court  of  Common 
Pleas  held  that  he  could  not  recover,  in  an  action  for  money 
paid  to  the  landlord's  use,  any  of  the  sums  so  paid  for  the 
land-tax.  (t) 

Where  the  goods  of  an  under-tenant,  or  lodger,  or  Rent  paid  to 
stranger,  are  distrained,  and  he  whose  goods  are  taken,  in  Joj^*'  * 
order  to  redeem  them,  pays  the  rent  to  the  original  landlord, 
he  may  maintain  an  action  for  money  paid  against  him  from 
whom  the  rent  was  due.  {u)  But  an  under-tenant,  whose 
goods  have  been  actually  sold  under  a  distress  by  the  original 
landlord,   for  rent  due  from  his  immediate  tenant,    cannot 


ip)  arid,  payments  by  bill  in  equity.      East 

(9)  Fide  it^ra,  p.  636.  o.  Thombury,  3  P.  'Wms.  138,  and 


(qq)  Supra,  276.  note[B.]    Vide  infra,  ^,  66^. 

(r)   See,  however,    Dawson    9.  (0  Spragg  v.  Hammond,  2  B.  & 

Linton,  wmpra,  377.  B.  59. 

(«)  Vide  Graham  v.  Tate,  1  M.  &  («)  ExaU  v.  Partridge,  8  T.  R. 

S.  609.     Nor  can  he  recover  snch  308. 
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maintain  an  actionybr  money  paid  to  the  use  of  the  latter; 
because  the  money  never  was  the  under-tenant's ; — for  on 
the  sale  under  the  distress  the  money  paid  by  the  purchaser 
immediately  vested  in  the  original  landlord,  (v) 


specific  per- 
formaDce  of 
agreement  to 
]eaier  efused. 


If  a  party  in  possession  under  an  agreement  for  a  lease 
commits  felony,  {w)  or  does  acts  which  would  have  amounted 
to  a  forfeiture  or  breach  of  covenant,  in  case  a  lease  bsd 
been  actually  granted,  or  commits  waste,  a  Court  of  Equity 
will  not  in  general  decree  a  specific  performance,  or  graot 
an  injunction  against  an  ejectment,  (x)  But  if  the  tenant 
assigns  the  benefit  of  his  contract  to  a  third  solvent  partj, 
and  afterwards  becomes  bankrupt  or  insolvent,  the  Court 
will,  on  bill  filed  by  the  assign,  decree  specific  performaoce 
against  the  landlord,  (y )  This  doctrine,  however,  will  not  apply 
in  case  the  agreement  stipulates  that  the  lease  shall  contain 
a  proviso  not  to  assign,  and  the  benefit  of  the  contract  has 
been  transferred  without  the  lessor's  license-  («) 


Whether  the  agreement  can  be  enforced  by  the  bankrupt 
and  his  assignees  is  a  different  question,  (a)  Solvency  or  in- 
solvency is  an  objection  of  much  weight,  and  the  decree  of 
the  Court  may  depend  on  various  circumstances,  (i) 


Specific  It  is  no  objection  to  the  execution  of  a  coyenant,  that  it  is  a 

performance  #.  t  i 

upon  covenant    Covenant  for  perpetual  renewal,  (c)   Lord  Thurlaw,  indeed,  on 

more  than  one  occasion,  expressed  his  disapprobation  of  such 
covenants,  and  inclined  to  consider  them  contracts  of  audi  a 


(p)  Moore  V.  Pyrke,  11  East,  52. 

(to)  See  Willingham  v,  Joyce,  3 
Ves.  169. 

(jp)  Boardman  v.  Mostyn,  6  Ves. 
472.  Gonrlay  v,  Duke  of  Somer- 
set, 1  Ves.  &  Bea.  68.  Lovat  v. 
Lord  Ranelaf^h,  3  Ves.  &  Baa*  29. 

(y)  CroHbie  v,  Tooke,  1  Myl.  & 
Keen,  431.  1  Mont.  &  Ayr.  214. 
Morjtan  v,  Rhodes,  ibid.  435.  1 
Mont.  &  Ayr.  214,  overruling  the 


decision  of  the  Vice  ChanceDor,  H 
vide  Brooke  r.  Hewitt,  3  Ves.  263. 
Powell  V.  Lloyd,  1  Y  &  J.  427.  2 
Y.  &  J.  372,  ear  parte  Sutton,  S 
Rose,  et  vide  3  Ves.  256. 

(z)  Weatheiall  v.  Gearii^ 
Ves.  504. 

(a)   Brooke  0.  Hewitt,  3 
253. 

(6)  Buckland  v.  Hall.  S  V 

(c)  Supra^  p.  228. 
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nature  as  a  Court  of  Equity  ought  not  to  execute,  {d)  But 
the  contrary  is  now  clearly  settled ;  and  a  Court  of  Equity 
will  in  all  cases  execute  an  express  covenant  for  perpetual 
renewal^  where  such  a  covenant  is  clear  and  unequivocal,  {e) 
But  if  the  covenant  is  mixed  up  with  a  covenant  for  further 
assurance,  it  may  be  treated  as  intending  the  latter,  and 
not  a  perpetual  renewal.  (/) 

A.  holding  under  a  corporation  (of  which  he  was  a  mem- 
ber, and  from  which  he  was  in  the  habit  of  obtaining  renewals 
upon  favourable  terms,)  demised  to  B.  at  a  certain  rent  with  a 
covenant  to  renew  to  him  at  the  same  rent,  as  often  as  the 
corporation  should  renew  to  the  covenantor.  The  corporation 
discovering  that  from  the  favour  they  had  shewn  to  A.  they 
had  been  guilty  of  a  breach  of  trust,  resolved  to  renew  the 
leasci  not  by  private  contract  with  A.  but  to  the  highest  bidder 
by  public  auction.  A.  being  the  highest  bidder  became  tenant 
of  the  premises;  and  then  refused  to  renew  to  B.  at  the 
same  rent  as  before.  But  Lord  Chancellor  Redesdale 
held,  that  he  was  bound  to  renew  upon  the  old  terms ; 
unless  he  chose  to  abandon  the  property,  and  allow  the 
plaintiff  to  stand  in  his  place  for  the  renewal  which  he  had 
obtained ;  which,  as  he  had  not  covenanted  to  renew  with 
the  corporation,  he  might  perhaps  be  at  liberty  to  do  :  but 
that  if  he  thought  fit  to  retain  the  benefit  of  the  renewal, 


(tf)  Rees  V,  Ld.  Dacre,  cited  9 
Vei.  332.  Tritton  o.  Foote,  2  Br. 
Ch.  Ca.  636.  And  see  Hyde  v. 
Skinner,  2  P.Wms.  196.  SomerviUe 
V.  Chapman,  1  Br.  Ch.  Ca.  61,  and 
Rnssel  o.  Darwin,  2  Br.  Ch.  Ca. 
639.  n.  ^ 

(e)  Iggnlden  r.  May,  9  Ves.  325. 
S.  C.  7  East,  237.  2  N.  R.  449. 
And  see  Bridf^es  v.  Hitchcock,  5 
Br.  P.  C.  6,  and  Furnival  v,  Crewe, 
3  Atk.  83.  Betsworth  v.  Dean,  &c. 
o(  St.  Pauls',  2  Eq.  Ch.  Abr.  26. 


Vide  Baynham  r.  Guy's  Hospital, 
3  Ves.  295.  Moore  v,  Foley,  6 
Ves.  232.  Iggulden  v.  May,  nb, 
sup.  City  of  London  v.  Mitford, 
14  Ves.  41.  Watson  v.  Master, 
&c.,  of  Hemsworth  Hospital,  ibid. 
324.  Willan  v.  Willan,  16  Ves. 
84,  and  see  Redshaw  v.  Bedford 
Level  Company,  1  Eden,  346,  and 
the  editor's  note. 

(/)  Brown  v.  Tyte,  8  Bli.  272. 
N.  S.  2  CI.  &  Fin.  396,  et  vide 
supra,  230. 
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he  was  bound  specifically  to  execute  his  coTenant  on  die 
terms  upon  which  he  had  covenanted  to  renew.  (A) 

Where  the  lessor  covenanted  to  renew  the  lease  at  the 
request  of  the  lessee  within  the  tenn«  and  the  lessee  dymg 
made  no  such  request,  but  his  executors  did  within  the  term, 
Lord  Chancellor  Macclesfield  held,  that  the  lessor  was  bouni 
to  renew.  (•) 

A  purchaser  will  be  bound  by  a  covenant  to  renew. 
Where,  therefore,  A.  demised  lands  to  B.  for  three  yearii 
and,  in  consideration  of  B.'s  undertaking  to  lay  out  money  in 
improvements,  A.  covenanted  to  renew  at  the  same  rent, 
and  afterwards  C.  purchased  the  estate,  the  Court  decreed 
that  the  purchaser  should  make  good  this  covenant  (1) 
And  where  a  purchaser  from  tenant  in  tail  had  notice  of  an 
agreement  by  him  to  renew  a  lease,  which  the  father,  tenant 
for  life,  had  covenanted  to  renew,  the  Court  held  that  he 
bound  to  renew  the  lease.  (/) 


Charitiet.  In  the  case  of  leases  by  charitable  foundations, 

venants  for  renewal,  a  Court  of  Equity  will  not  aoflfer  dieai 
to  bind  the  estate  for  a  longer  period  than  they  were  ori- 
ginally enabled  to  lease  it  for.  Where,  therefore,  by  the 
rules  established  on  the  foundation  of  an  hospital,  no  lease 
was  to  be  made  for  more  than  twenty-one  years,  and  the 
hospita^  made  a  lease  for  twenty-one  years,  with  a  covenant 
by  renewal  to  make  it  up  sixty  years,  the  Court  held  this  not 
binding  in  Equity,  because  it  was  no  less  prejudicial  than  a 
lease  for  sixty  years,  (m)  And  .where  a  college,  restrained 
by  its  constitution  from  making  leases,  except  for  twenty-one 
years,  and  at  a  rack-rent,  made  a  lease  for  twenty-one  years, 
at  less  than  a  rack-rent ;  and  by  an  *entry  in  the  coUege 


(A)  Evans  v.  Walsh,  2  Sch.  k  Vem.  447. 

Lef.  619.  if)  Earl  Brook  v.  Bulkeley,  3 

(i)  Hyde  v.  Skinner,  2  P.  Wmi.  Vea.  498. 

196.  (m)  Lydiatt  9.   Fnach,  2   Vera. 

{k)  Richardson  v.  Sydenham,  2  410. 
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gister  recommended  their  successors  to  renew  the  lease  at 
the  same  rent ;  and  then  afterwards,  when  the  lease  was  near 
expiring,  made  an  order  that  the  lessee  should  have  a  new 
lease  at  the  old  rent.  Lord  Chancellor  Parker^  upon  a  bill 
brought  by  the  administratiz  of  the  lessee  against  the  col- 
lege for  a  renewal,  reprobated  the  conduct  of  the  fellows 
who  bad  made  this  recommendation,  and  dismissed  the  bill 
witb  costs,  (n) 

But  a  different  rule  of  Equity  will  be  found  to  prevail  in  Renewal  of 
respectof  leases  of  land  in  Ireland,  where  husbandry  leases    '^    **'^' 
for  lives  with  benefit  of  renewal  at  a  premium  are  common. 
In  the  case  o{  Attorney- General /or  Ireland  v.  Hunger/ord, 
in  the  House  of  Lords,  on  appeal  from  a  decision  of  the 
Lord  Chancellor  of  Ireland,  it  appeared,  that  in  the  year  1710 
charity  lands  were  leased  by  trustees  at  a  fair  rent  of  100/. 
for  three  lives  on  a  premium  of  «S00/.,  with  a  covenant  for 
perpetual  renewal  on  a  dropping  of  a  Ufe  on  payment  of  a 
fine  of  25/.  for  each  renewal.     An  information  was  filed  for 
setting  aside  the  lease  as  fraudulent  and  void,  and  in  violation 
of  the  trust  reposed  in  the  trustees.     The  Lord  Chancellor, 
after  adverting  to  the  fact,  that  at  the  time  of  granting  the 
lease  it  was   considered  a  great  object  to  get  Protestant 
tenants,  who  would  bind  themselves  and  their  descendants  to 
the  payment  of  adequate  rents ;  and  adverting  to  the  lapse 
of  time  since  the  granting  the  lease,  which  he  treated  as 
evidence,  that  the  rent  was  a  fair  value,  and  that  the  trus- 
tees exercised  a  sound  discretion  in  demising  for  three  lives 
with  a  covenant  for  perpetual  renewal  in  consideration  of 
a  fine,  dismissed  the  information,  but  without  costs.     The 
House  of  Lords,  after  argument  on  appeal,  aflSrmed  the  judg- 
ment of  the  Lord  Chancellor,  (o) 

Where  the  tenant  is  insolvent,  it  should  seem  that  a  Court  No  renewal  m 


(n)  Taylor  v,  Dulwich  Hospital,         (o)  Attorney-General  v.  Hunger. 
1  P.  Wmi.  655.  ford,  8  Bligb.  N.  S.  437. 
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cace  of  insol- 
vency. 


Bankraptcy. 


Felony. 
Fraud. 


of  Equity  will  not  decree  a  renewal.  In  a  case  where  an 
injunction  had  been  granted  against  an  ejectment  by  the 
landlord,  upon  the  ground  that  there  had  been  a  covenant 
to  renew,  the  Lord  Chancellor  dissolved  the  injunction, 
upon  its  appearing,  that  the  tenant  had  paid  a  composition 
of  seven  shillings  in  the  pound  to  his  creditors,  and  among 
them  to  the  landlord  for  a  debt  due  for  goods  sold,  (p) 
It  seems  clear  that  where  the  lessee  has  become  bank* 
rupt,  his  assignees  cannot  derive  any  benefit  from  a  cove- 
nant  for  renewal  entered  into  before  the  bankruptcy :  {q) 
and  the  Court  will  not  enforce  a  covenant  for  renewal 
where  the  tenant  has  been  convicted  of  felony ;  (r)  nor 
in  cases  where  the  agreement  to  renew  has  been  accom* 
panied  by  fraud  or  misrepresentation ;  {s)  or  when  the 
tenant  has  already  been  guilty  of  wilful  breaches  of  cove- 
nants agreed  to  be  inserted  in  the  new  lease.  (/) 


Laches. 


In  general,  where  there  has  been  laches  or  neglect  upon 
the  part  of  the  tenant  in  not  applying  for  a  renewal  in  dne 
time,  a  Court  of  Eiquity  will  not  assist  him,  unless  be 
satisfactorily  accounts  for  the  delay ;  (ti)  as  when  a  lessor 
covenanted  to  renew  on  request  within  three  months  of  die 
expiration  of  the  lease,  and  the  request  was  not  made  until 
within  one  month ;  (fo)  and  as  where  the  lessee  for  lives,  with 
a  covenant  to  renew  on  the  expiration  of  one  Kfe,  omits  to 


( ji)  Buckland  o.  Hall,  8  Ves.  92. 
Vide  Brook  o.  Hewett,  3  Ves.  253. 
Boardman  o.  Mostyn,  6  Ves.  467. 
De  Minckwiti  v.  Udney,  16  Ves. 
466,  €t  vide  Hyde  v.  Skinner,  2  P. 
Wms.  197. 

iq)  Drake  o.  Mayor  of  Exon,  1 
Ch.  Ca.  71.  Vandenanker  v.  Des- 
brough,  2  Vem.  97.  Moyses  v. 
Little,  ibid.  194.  And  see  Wea. 
theraU  o.  Gearing,  12  Ves.  504,  and 
Skeme's  case,  Moore,  27. 

(r)  Willingham  v,  Joyce,  3  Ves. 
168. 

(9)  Ibid.   Pendred  v.  Griffith,  1 


Br.  P.  C.  314.     Davis  o.  Oliver,  1 
Ridgw.  P.  C.  9. 

(0  Hill  V.  Barclay,  18  Yes.  63. 
But  see  Williams  v.  Cbeaey,  3  Vet. 
59f  and  WeatheraU  9.  Geering,  IS 
Ves.  511.  Gourlay  v.  Duke  of 
Somerset,  1  Ves.  &  Bea.  158. 

(«)  Allen  9.  Hilton,  1  FoobL  oa 
Equitjf,  432.  Baynham  r.  Guy's 
Hospital,  3  Ves.  295.  Eaton  r. 
Lyon,  Urid.  690.  City  of  London  r. 
Mitford,  14  Ves.  41.  AndseeEsri 
of  Ross  V.  Worsop,  1  Br.  P.  C.  281 

(»)  Allen  V,  Hilton, 
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apply  for  a  renewal  until  two  drop,  (r)  And  where  the 
Court  interferes  in  favour  of  the  tenant,  it  wiU  take  care 
that  the  lessor  is  put  in  the  same  situation  as  that  in 
which  he  would  have  been,  if  the  tenant  had  applied  in 
due  time.  Where^  therefore,  the  tenant  held  under  a  lease 
for  twenty-one  years  at  1/.  rent,  with  a  covenant  to  renew 
from  twenty-one  years  to  twenty-one  years  to  make  up  ninety- 
nine  years,  and  at  the  expiration  of  the  first  term  there  was 
an  arrear  of  rent,  and  no  application  was  made  to  renew, 
upcm  which  the  lessor  brought  an  ejectment,  and  obtained 
possession,  the  Court  relieved  the  tenant  upon  a  bill  for  a 
renewal,  (in  which  he  accounted  for  his  delay,)  upon  pay- 
ment of  the  arrear  of  rent  and  interest,  with  costs.  («;) 


In  order  to  give  a  tenant  a  right  to  demand  a  renewal  in  a  Nor  uni 


Court  of  Equity,  some  covenant,  or  at  least  some  understanding 
between  the  parties  to  that  effect,  must  have  existed.  The 
mere  tact  of  the  tenant's  having  expended  money  in  im- 
proving the  estate  can  give  him  no  equity.  It  might  be 
otherwise,  if  the  landlord  were  to  enter  into  an  arrangement 
with  the  tenant  relative  to  improvements,  and  encourage  him 
to  proceed :  equity  might  then  consider  such  arrangement 
as  an  impUed  agreement  that  the  tenant  should  have  the 
benefit  of  liis  expenditure,  and  interfere  to  prevent  the  land* 
lord  from  putting  an  end  to  the  tenancy,  (x) 


coTentnt  or 
agreement. 


A  promise  by  the  landlord  to  renew  a  lease  in  consequence 


(«)  Bayly  v.  Corporation  of  Leo- 
minster,  1  Ves.  jun.  476. 

(w)  Rawstome  v.  Bentley,  4  Br. 
Cb.  Ca.  415,  et  vide  Statbam  v. 
Liverpool  Dock  Trasteee,  3  Y.  & 
Jer.  565.  Lord  DoneraUc  v.  Char- 
tres,  I  Ridgw.  122,  and  O'Neil  v, 
Jones,  ibid,  174.  Kane  v.  Hamil- 
ton, ibid.  180.  Bateman  v.  Mar- 
ray,  ibid.  187.  S.  C.  5  Br.  P.  C. 
20.  Boyle  0.  Lysaght,  1  Ridgwr. 
384.     S.  C.  Vern.  &   Scriv.   135. 


Magrath  v.  Lord  Muskerry,  1 
Ridgw.  460.  S.  C  Vem.  &  Scriy. 
166 ;  which  cases  gave  rise  to  the 
Irish  Tenantry  Act  19  &  20  Geo. 
in.  c.  30,  which  see,  and  the  con- 
struction put  upon  it  in  Jackson 
9.  Saunders,  1  Sch.  &  Lefr.  443. 
Keating  v.  Sparrow,  1  Ba-  &  Be. 

367. 
(«}  PiUing  9.  Armitage,  12  Ves. 

78. 
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Ajnimpsit  for 
breach  of 
agreeineot. 


of  money  already  laid  out  by  the  tenant,  was  held  by  Lord 
Chancellor  Thurlow  to  be  nudum  pactum^  and  not  to  be 
specifically  performed  in  equity  ;  and  his  lordship  further 
heldi  that  although  the  tenant  had  subsequently  laid  out 
money,  yet,  as  it  was  not  done  under  any  agreement  to  renew, 
it  could  not  alter  the  case,  though  had  the  tenant  stated  his 
intention,  and  the  promise  to  renew  been  founded  upon  that, 
he  would  have  been  entitled  to  a  specific  performance,  (y) 

If  a  landlord  enters  into  an  agreement  with  a  party  to 
let  certain  premises  to  him,  and  afterwards  refuses  to  let  him 
into  possession,  the  party  may  maintain  an  action  of  assump- 
sit against  him  ;  and  though  the  agreement  for  such  a  letting 
is  delivered  over  after  signature  to  the  party  interested,  with 
an  express  verbal  stipulation  that  it  is  still  to  be  subject  to 
the  landlord's  being  satisfied  with  the  reference  given  him  by 
the  tenant,  it  seems  it  may  be  a  proper  question  for  the  jury 
to  say,  on  an  action  for  not  performing  the  agreenient, 
whether,  inquiry  having  been  made,  the  answer  given  by  the 
party  referred  to,  was  such  as  reasonably  satisfied  the  eo^ 
ditian,  the  landlord  having  declared  that  it  was  not  satis&c- 
tory  to  Atm,  and  having  upon  that  ground  refused  to  let  the 
tenant  into  possession,  {z) 

A  plaintiff  in  such  an  action  may  give  evidence  of  any 
particular  loss  sustained  by  the  breach  of  such  an  agreement, 
if  he  has  stated  loss  generally  in  his  declaration,  (a) 


Sub*  lessee. 


In  a  recent  case,  a  question  arose  whether  a  sub-lcuec 
was  bound  to  contribute  to  the  payment  of  fines  on  renewals 
of  a  lease,  which  took  place  after  his  lessor  had  obtained  a 
lease,  which  was  more  than  sufiicient  to  cover  the  entire  term 
agreed  to  be  granted  him,  and  the  yice-CbanceDor  decided, 


(3f)  Robertson  v.  St.  John,  2  Br. 
Ch.  Ga.  140.  And  see  Richardson 
V.  Sydenham,  2  Vem.  447,  €i 
Me  Pilling  v,  Armitage,  n^a. 


(m)  Ward  v.  Smith,  11  Price,  19* 
Goe  0.  Clay,  3  Moore  ft  Fsyiie»  57* 
5  Bing.  440. 

(a)  Ibid. 
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that  under  the  circumstances  of  that  case,  he  was  not  so 
liable,  (e) 

Those  who  have  a  special  interest  in  the  old  lease  will,   Intewrt  in  n^ 

^  naw«d  leate. 

in  general,  take  a  like  interest  in  the  renewed  lease,  and, 
therefore,  where  a  testator  having  purchased  a  renewable 
lease  of  tithes  devised  them,  separated  from  the  farm, 
with  a  condition  that  the  farm  should  at  all  time  be  exempt 
from  tithes,  it  was  held  that  on  a  renewal  of  the  lease  the 
lands  remained  free  from  tithes,  and  that  the  owner  of  the 
lease,  or  purchasers  from  him,  could  not  call  on  the  owner  of 
the  land  to  contribute  to  the  renewal  fines.  (cQ 

Ghiardians,  committees  of  lunatics,  married  women,  and  Gttanliaiii,&e. 
infants,  are  entitled  by  statute  to  apply  in  a  summary  way  to 
the  Court  of  Chancery  for  the  surrender  and  renewal  of 
leases,  {e) 

So  long  as  the  tenancy  continues  beneficial  to  the  landlord,  Tenanurwht 
the  tenant  may  reasonably  expect  that  the  landlord  will  make 
no  objection  to  the  renewal  of  his  lease  upon  its  expiration 
although  it  contain  no  express  covenant  to  that  effect.    This 
bare  expectation  has  been  sometimes  called  **  The  tenant* 
right  of  renewal.'*    But  the  term  right  is  improperly  ap- 
plied; especially  when  the  refusal  of  the  Courts  to  imply 
a  covenant  for  perpetual  renewal  is  considered.     It  is  true, 
indeed,  that  in  Ireland,  and  in  some  parts  of  the  north  of 
England^  the  right  to  a  renewal  is  claimed  as  being  incident 
to  particular  districts,  and  is  enforcible  upon  what  has  been 
called  local  equity.    But  in  all  other  cases  this  supposed 
tenant-right  is  a  matter  of  mere  indulgence,  which  the  lessor 
may  grant  or  withhold  without  being  at  all  subject  to  the 
interference  of  the  Courts.      The  tenant-right  is  rather  a 
matter  of  equity   than  of  law.     It  amounts  to  this, — that  if 
a  third  party  interferes  between  the  landlord  and  tenant,  and 

C^)  Glutton  V.  Fleming,  8  Sim.      247. 
105.  (e)  II  G«o.  IV.  and  I  Wm.  IV. 

C«i)  Webb  v.  Lugar,  2  Younge>      c.  65,  8.  12  to  16. 
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eovertly  or  by  fake  representation  obtains  a  new  lease,  to  the 
detriment  of  the  tenant,  a  Court  of  Equity  will  so  fiir  reeog* 
nize  his  tenant-right,  as  to  convert  the  new  lessee  intot 
trustee  for  him,  and  compel  the  former  to  execute  an  assign- 
ment to  the  old  tenant,  {f) 

In  case  the  landlord  refuses  to  grant  a  lease  according  to 
his  agreement,  the  tenant  may  file  his  bill  in  equity  against 
him  for  a  specific  performance,  which,  on  proof  of  the  agree* 
ment,  will  be  decreed,  unless,  as  befi>re  remarked,  the  ksase 
has,  by  his  own  conduct,  deprived  himself  of  the  aid  of  the 
Court  {g) 


SECTION  II. 

OP  THE   tenant's   REMEDIES   FOR    AN    ILLEGAL  OR 

IRREGULAR   DISTRESS. 


By  rescue. 


When  the  landlord  unlawfully  seizes  the  goods  of  his 
tenant  as  a  distress,  the  tenant  may  forthwith  rescue  diem 
before  they  are  impounded.  He  may,  therefore,  rescue  them 
before  the  impounding  if  the  landlord  distrain,  when  there  is 
no  rent  in  arrear ;  (A)  or  though  the  rent  be  due  at  the  time 
of  the  seizure,  if  before  the  impounding,  the  tenant  tender 
the  rent,  (t)  And  so  if  the  landlord  take  goods  which  are 
privileged  by  law;  as  things  protected  for  the  sake  of  trade, 
or  beasts  of  the  plough,  while  other  things  remain  upon  the 
premises  sufficient  to  satisfy  the  distress,  {i) 


(/)  Vide  Lee  o.  Venion»  5  Bro. 
P.O.  10.  Watson 9. Master, &c. of 
Hemsworth  Hospital,  14  Ves.  324. 

(g)  Vide  Williams  v.  Cheney,  3 
Ves.  59.  Robson  o.  Collins,  7  Ves. 
130.  Browne  v.  Warner,  14  Ves. 
156,  409.  Clarke  f>.  Grant,  ibid. 
619.  Willan  v.  Willan,  16  Ves.  72. 
Western  v,  Perrin^  3  Ves.  &  Bea. 
197.  Fildes  v.  Hooker,  2  Meriv. 
424.  Morphett  v.  Jones,  1  Swanitt. 


172.  Nesbit «.  Meyer,  2  iW.  223, 
H  vide  Blore  o.  Sutton,  3  Mer.  237. 
Frame  v.  Dawson,  14  Ves.  3S6. 
Gregorys.  MeghiU,  IS  Ves.  32S, 
et  vide  ewpra,  p.  630« 

(h)  Go.  Lit.  160.  b. 

(t)  Ibid, 

{k)  Ibid.  And  so  a  strangv  may 
rescue  his  goods  if  taken  without 
cause.    Ibid. 
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If  the  rent  be  in  arrear,  and  the  tenant  (without  having 
tendered  the  rent)  rescue  the  goods,  he  will  be  liable  to  an 
action  of  rescous  at  the  suit  of  the  landlord,  {i)  A  plea  of 
recaption  on  a  rescue  must  aver  a  fresh  pursuit.  (/)  And  if, 
after  the  goods  are  impounded,  the  tenant  break  the  pound 
and  rescue  the  goods,  an  action  for  paund^breach  may  be 
maintained  by  the  landlord,  (m)  Both  these  actions,  of 
reteaus  and  pound-breach,  however,  have  now  fallen  into 
disuse ;  and  the  usual  remedy  is  by  an  action  upon  the 
case  founded  on  the  statute,  2  William  and  Mary,  sess. 
1,  c  5,  8.  4,  by  which  it  is  enacted,  ''That  upon  any 
pound-breach,  or  rescous,  of  goods  or  chattels  distrained 
for  rent,  the  party  grieved  shall,  in  a  special  action  on  the 
case  tor  the  wrong  thereby  sustained,  recover  treble  danutges 
and  costs  (n)  against  the  offenders,  or  against  the  owners  of 
the  distress,  in  case  the  same  be  afterwards  found  to  have 
come  to  their  possession.*' 

If  the  landlord  unlawfully  seise  the  goods  of  his  tenant  fiy  repleTin. 
as  a  distress,  as  in  the  cases  already  mentioned,  and  the  tenant 
do  not  rescue  them,  but  suffer  them  to  be  impounded,  he 
may  replevy  them ;  that  is,  he  may  retake  his  goods  out  of 
the  pound,  upon  giving  security  to  the  officer  that  he  will 
bring  an  action  of  replevin  against  the  landlord  for  the  seizure ; 
and,  if  judgment  be  given  against  him,  restore  the  goods. 

The  statute  1 1  Geo.  II.  c.  19,  s.  S3,  requires,  "  That  the 
officer  granting  the  replevin  shall  take  in  his  own  name  a 
bond  from  the  plaintiff,  with  two  sureties  in  a  sum  double 
the  value  of  the  goods  distrained,  to  be  ascertained  upon 
oath,  conditioned  to  prosecute  the  suit  with  effect,  and 
without  delay,  and    for   return  of  the   goods;   which  bond 

(i)  Fits.  N.  B.  101.  (C.)  Dod  v.  Monger,  6  Mod.  216. 

(/)  Rich  V.  Woolly,  7  Bing.  655.  (»)  I.  e.  Treble  costs,  Lawson  t^ 

(m)  Fitz.  100.  (E.)     But,  if  the  Story,  Ld.  Raym.  19.    S.  C.  Cartb. 

distrainor   quit   possession,  a  re-  321. 

taking  of  the  goods  is  not  a  rescous. 
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flball  be  assigned  to  the  party  avowing  or  makmg  oog- 
nizancei  upon  request;  and|  if  forfeited,  may  be  sued  upon 
in  the  name  of  the  assignee,  (o)  The  assignee  nay  sue 
on  the  bond  in  the  superior  court,  although  the  repkiin 
be  not  removed  out  of  the  county  court,  averring  that  the 
plaintiff  did  not  appear  at  the  county  court,  and  prosecute 
according  to  the  condition  of  the  bond,  (p) 

In  an  action  on  the  replevin  bond,  it  is  not  necessary  ts 
indorse  the  amount  of  debt  and  costs,  pursuant  to  the  second 
genera]  rule  Hilary  Term,  S  Wm.  IV.,  and  fifth  general  rule 
Michaelmas  Term,  8  Wm.  IV. 

If  the  sheriff  omit  to  take  a  replevin  bond,  or  lose  it,  or 
refuse  to  assign  it,  or  if  he  take  insufficient  pledges,  he  wtl 
be  liable  to  an  action  at  the  suit  of  the  person  avowmg  or 
making  cognizance,  (q) 

Although  the  avowant  elect  to  proceed  under  the  17  Car. 
II.  c.  7,  and  the  jury  assess  the  damages  and  costs,  yet  he  may 
also  proceed  against  the  sureties  on  the  replevin  bond,  or 
against  the  sheriff  for  the  loss  of  it.  (r) 

In  an  action  by  the  sheriff  on  the  replevin  bond,  it  is  not 
a  good  plea  that  the  bond  has  been  executed  by  one  surety 
only,  but  it  seems  that  the  sheriff  ought  not  to  recover  more 
than  a  moiety  of  the  sum,  composed  of  the  rent  which  tlie 
dbtraining  party  established  in  the  replevin  suit  to  be  doe 
and  the  costs  of  the  replevin,  (s) 

(o)  See  Pbge  v.  Earner,  1  B.  ft  miprtu    Perretn «.  Bevan,  S  Bw  & 

P.  378.      Wilson  V.  Holiday,  4  C.  2S4,  H  viA  1  Wms.  Snad. 

Man.    ftSelw.    120.     Philiipe  v.  196.  a. 

Price,  3  M.  ft  8.  180.  (r)  Peneau  v.  Befma.  5  B.  ft  C 

(p)  Diat  o.  Freeman,  5'  T.  R.  984.    8  Dowl.  ft  RyL  7^.    TuMt 

196.    Brackenbury  v.  Pell,  12  Bast,  v.  Tomer,  2  B.  ft  B.  107.  4  Moon, 

686.  616. 

iq)  Rowland  o.  Dakeyne,  2  DowL  («)  Austen  v.  Howard,  7  Tvaat 

Prac.  Ca.  832.      Page  o.  Eames,  281,  327. 


CHAP.  II.]     Tenant's  Remedies  against  Landlord.  641 

The  two  sureties  are  not  UaUe  beyond  the  amount  of  the 
penalty  in  the  replevin  bond  and  costs  of  suit  on  the  bond ;  (/) 
and  their  liability  is  confined  to  the  rent  due,  at  the  time  of 
the  distress,  with  costs,  and  wQl  not  extend  to  subsequent 
rent  becoming  due.  (tt) 

If  the  rent  is  less  than  the  value  of  the  goods,  little  diffi- 
culty can  arise  in  applying  the  law  as  above  stated,  notwith* 
staodiBg  the  conflicting  decisions  in  the  books,  (v) 

But  if  the  rent  exceeds  the  value  of  the  goods,  the  ques* 

tion  then  arises,  whether  the  landlord  is,  by  means  of  the 

bond,  to  be  placed  in  a  better  situation  than  he  would  have 

been  in  if  he  had  pursued  his  replevin  without  the  bond  ? 

On  this  point,  the  authorities  are  not  clear.    In  the  modem 

case  of  Hunt  v.  Rounds  {w)  the  Court  of  King's  Bench 

appears  to  have  held,  that  the  liability  of  the  sureties  did 

not  extend  beyond  the  value  of  the  goods  and  double  costs, 

and  costs  of  the  application,  and,  therefore,  stayed  proceed* 

ings  against  them  on  payment  of  the  same.  In  the  subsequent 

case  of  Paul  v.  GoocUuek,  {x)  the  case  of  Hunt  v.  Round 

was  not  mentioned,  and  it  appears  to  have  been  taken  as 

settled  law,  that  the  sureties  were  Uable  to  the  amount  of  the 

bond,  (y) 

The  amount  of  the  liability  of  the  sheriff  has  been  vexata 
junestiom  But  it  appears  to  be  now  settled  that  he  is  liable 
to  the  extent  of  the  penalty  in  the  bond  given  by  the 
suredea.  («) 

(0  Hefford  9«  Alger»  1  Taunt  21S.  Chitty,  N.  P.  Vol.  II.  p.  296, 6  edit. 

(«)  Ward  V.Henley.  1  Y.  &  J.  286.  («)  2  Bing.  N.  C.  220. 

(9)  See  Yea  v.  Lethbridge,  4  T.  R.  (y)  £/  otde  2  Selw.  N.  P.  1202. 

433.     Concuinon  v.  Lethbridge,  2  9  edit. 

H.  BL  36.  Evans  o.  Braader,  Md,  (js)  Paul  v.  Goodluck,  SHpra^  et 

347.     Baker  v.  Garratt»  3  Bing.  56.  vide  Yea  9.  Lethbridge,  Concannon 

Scott  V.  ^Waithman,  3  Stark.  N.  P.  v.  Lethbridge,  Evans  v.  Brander, 

168.  m^a. 

(w)  2  Davrl.  Prac.  Ca.  558,  et  vide 

T  T 
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The  sheriff  18  not  bound  to  warrant  the  sufficiency  of  the 
sureties,  it  will  be  enough  if  they  are  apparendy  responsible ;  («) 
but  it  will  be  for  the  jury  to  decide  whether  the  sheriff  has 
exercised  a  reasonable  discrimination  in  admitting  them  u 
sureties,  (t?) 

The  condition  of  the  replevin  bond  is  not  satisfied  by  a 
prosecution  in  the  county  Court,  but  the  plaint,  if  remofed 
by  recordari  facias  hquelam  into  a  superior  Court,  must  be 
also  prosecuted  there,  (w)  and  with  success,  (x) 

After  a  delay  of  two  years,  the  replevin  cause  was  con- 
sidered out  of  Court,  (y) 

The  recordari  facias  loquelam  contains  in  eflfect  a  di> 
rection  to  summon  the  parties,  and  if  the  sheriff  omits  to 
summon  the  defendant  in  replevin,  who  brings  an  action  on 
the  bond  for  the  delay,  and  the  defendant  in  the  action  on 
the  bond  pleads  that  the  plaintiff  did  not  appear  when  som- 
moned,  to  which  the  plaintiff  replies  that  he  was  not  smn- 
moned,  the  defendant  will  not  be  responsible  for  the  n^leet 
of  the  sheriff.  {») 

A  reference  to  abitration  without  the  privity  of  the  snreties, 
will  discharge  them  from  their  liability,  (a)  In  an  actioo 
against  the  sheriff  for  not  taking  sufficient  sureties,  the  Gout 
will  not  stay  the  action  on  an  affidavit  that  the  cause  was 
referred  without  the  consent  of  the  sureties,  that  being  sub- 
ject of  defence  at  the  trial,  (b)  and  the  Court  wiU  permit  the 
declaration  to  be  amended,  (c) 

C«)  Hindle  v.  Blades,  5  Taunt.      586. 
S25.  1  Marsh.  27.  (r)  Harrison  o.  Wudle,  5  B.  4 


(0)  Jeffery  v.  Bastard,  4  Ad.  &  Ad.  U6.  S  Nev.  k  M.  703. 

Bll.  823.  (a)  Archer  v.  Hale,  4  Bing.  461 

(to)  Vide  Morgan  v.  Griffith,  7  1  Moore  &  P^yne,  386. 

Mod.  280.  (6)  Dale  v.  Gordon*  9  Meore  k 

(«)  See  Perreau  v.  Bevan,  6  B.  &  Sc.  532. 

C.  300.  (c)  3Moore  &  Sc.  339. 

(y)  Azford  v.  Perrett,   4  Bingp. 
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The  mode  of  proceeding  in  this  action  at  common  law  was  By  writ, 
bj  issuing  an  original  writ  directed  to  the  sheriff^  by  which 
he  was  aothorised  to  deliver  the  goods,  and  to  determine 
the  matter  in  the  Countj  Court,  (a)  But  this  proceeding  has 
been  long  disused,  (6)  and  the  method  now  adopted  is  to 
levy  a  plaint  in  the  County  Courti  the  sheriff  being  autho- 
risEed  by  the  statute  of  Marlbridge>  52  Hen.  IIL  c.  21,  to  de- 
liver the  goods,  and  to  hold  plea  in  replevin  by  plaint  of  any 
value,  as  he  might  at  common  law  on  a  writ  of  replevin,  (c) 

Inferior  Courts,  not  being  hundred  Courts,  {d)  may  have 
prescriptive  right  to  hold  plea  of  replevin  by  plaint,  (e) 

Where  the  replevin  has  been  sued  by  original  writ,  the  or  plaint  tt* 
plaintiff  or  defendant  may  remove  the  cause  out  of  the  "^t  o^pone. 
County  Court,  into  the  Queen^s  Bench  or  Common  Pleas,  by 
writ  of  pone ;  {/)  but  where,  as  is  now  the  practice,  it  is  com- 
menced by  plaint,  the  mode  of  removing  it  is  by  a  writ  of 
reeordari  /aeias  toqmehim,   which  is  a  writ  issuing  out  of  or  n,  fa.  1«» 
Chancery,  whereby  the  sheriff  is  commanded  that,  in  his 
full  county,  he  cause  to  be  recorded  the  plaint,  which  is  in 
the  same  county,  without  the  King's  writ,  and  that  he  have 
that  record  in  the  Court  above,  on  a  general  return  day, 
undw  bis  sea],  and  the  seals  of  four  lawful  knights  of  his 
countyi  who  were  present  at  the  recording;  and  that  he 
prefix  the  same  day  to  the  parties,  that  they  may  be  then 
there  to  proceed  in  the  action,  (g)    Although  the  suit  has 
been  discontinued  in  the  County  Court,  the  plaint  may  yet  be 
removed  by  reeordari.  (A)  The  reeordari  faeias  loqmelam  stays 
all  further  proceedings  in  the  County  Court,  though  delivered 
after  fn/erfocn/ory  judgment,  if  before  final  judgment,  (i) 

{a)  2  InsU  140.  (/)  P.  N.  B/,69.  Tldd's  Pr.  415, 

(6)  Replevin  by  writ  is  atill  fre-  9th  edit 

quent  in  Ireland^  (g)  Com.  Dig.  Pleader,  (3  K.  8.) 

(c)  2  Inst.  1404  Tldd's  Pr.  416^  8th  edit. 

(<^  HaUett  p.  Byrt,  2  Salk.  580.  (A)  F.  N.  B.  71.  A.  Gilb.  Repl. 

Garth.  380.  1  Ld.  Raym.  218.  130. 

(«)  Wilson  o.  Hobday,  4  M.  &  S.  (t)  Bevan  v.  Prothesk,  2  Barf< 

1 21.  Bac.  Abr.  Replevin  (C.)  1151. 
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oraccadM 
and  curiam. 


Where  the  replevin  has  been  sued  by  phiint  m  the  Court  of 
the  lord  of  an  inferior  Court,  it  may  be  removed  by  a  writ  si- 
milar to  the  last,  but  commanding  the  sheriff,  that  taking 
him  four  discreet  and  lawful  knights  of  his  county,  he  go  in 
proper  person  to  the  Court  of  the  lord,  (from  which  it  is  caBed 
a  writ  of  aecedas  ad  curiamf)  and  in  that  full  Court  cause  to 
be  recorded  the  plaint,  &c.  The  four  persons  menticmed  in 
this  writ  need  not  in  fact  be  knights.  ( i) 


or  certiorari. 


If  the  replevin  be  in  a  Court  of  Record,  which  may  hold 
plea  in  replevin,  it  must  be  removed  by  eeriioraru  (t) 


If  the  suit  is  removed  by  eeriiorari  when  it  ought  to  be 
removed  by  pane  or  recordari,  the  Court  may,  it  seems, 
exercise  its  discretion  whether  to  entertain  it  or  not.  (/) 


The  plaintiflT  may  remove  the  cause  either  by  pone  or 
recordari,  without  cause  shewn,  for  it  b  in  his  own  delay ; 
but  the  defendant  cannot  remove  it  without  eansediewn, 
and  the  cause  usually  shewn  is,  that  the  sheriff  or  his  derk 
is  related  to  one  of  the  parties,  to  which  the  sheriff  cannot 
return  that  the  cause  is  not  true,  (m)  But  neither  the  plain- 
tiff nor  defendant  can  remove  a  cause  out  of  the  lord's  courts 
without  cause  shewn,  for  they  cannot  oust  the  lord  of  the 
profits  of  his  jurisdiction,  without  some  apparent  reason,  (a) 
Anciently,  the  cause  alleged  was  examined  before  granting 
the  writ,  but  it  is  now  usual  to  issue  it  as  a  matter  of  course, 
without  such  examination,  (o) 

The  goods  may  be  replevied  so  long  as  they  remain  un- 
sold ;  therefore,  if  at  the  expiration  of  the  five  daysthey  are 
apprabed  but  not  sold,  the  tenant  may  still  replevy  them,  (p) 


(0  F.  N.  B.  Tidd't  Pr.  41 6, 9  edil. 

(k)  See  Gilb.  Dietrese,  136. 

(I)  Edwards  v.  Bowen,  6  B.  &  C. 
306,  etvideV.V,  B.  69>  si.  note  (a.) 
Tidd'8  Pr.  466,  9  edit. 

(m)  F.  N.  B.  70.  Gilb.  RepL  137. 


3  Inst  339.    'Hdd'sPr.ue. 

(a)  3  Inst.  339. 

(o)  Udd's  Pr.  416,  9tfa  editioa, 
Gilb.  Rep.  135. 

(p)  Jacob  V,  Kingy  1  Mod.  135. 
S.  C.  5  Taunt  461. 
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The  goods  being  accordingly  restored  to  the  tenant^  the  Declantioii 
tenant^  in  his  declaration,  must  hiy  the  venue  in  the  county  ^  "^ 
in  which  the  distress  was  taken ;  or  if  the  distress  be  taken 
in  one  county,  and  carried  into  another,  he  may  lay  the  venue 
in  either,  (q)    The  name  of  the  county  must  be  stated  in  the 
margin ;  (r)  but  by  the  3  &  4  Wm.  IV.  c.  42,  s.  22,  the  Court 
in  which  any  cause  is  pending,  or  any  judge  of  such  Court, 
may  decree  the  issue  to  be  tried  in  any  other  county  than  that 
in  which  the  venue  is  kid.  The  tenant  is,  moreover,  bound  to 
shew  the  locus  in  qtto  the  distress  was  taken ;  {$)  or  at  least  a 
place  in  which  the  landlord  has  had  the  distress  in  custody,  {t) 
The  nature  and  quantity  of  the  goods  must  be  described  in  the 
declaration  with  such  certainty  that  the  sheriffmay  make  a  re- 
deliverance  of  them ;  though  the  tenant  will  not  be  bound  to 
prove  the  exact  quantity,  but  may  recover  less  than  the  de- 
claration alleges.  (») 

In  answering  to  this  declaration  the  landlord  must  avow  Atowtj  or 
the  taking,  and  shew  his  right,  and  the  cause  for  which  he  ^'^'S;"''^^ 
took  them ;  or  if  the  landlord's  bailiff  have  made  the  dis- 
tress, and  the  action  be  brought  against  him,  he  must  tnake 
cogmzanee,  and  shew  the  landlord's  right.    At  common  law 
it  was  necessary  for  the  landlord,  if  he  were  possessed  of  a 
term  only,  to  shew  the  estate  out  of  which  his  term  was  de- 
rived ;  (v)  but  by  the  statute  1 1  Geo.  II.  c.  19,  s.  22,  de-  ^  q^^  j^ 
feodants  in  replevin  may  avow  or  make  cognizance  generally, (tir)  ^  ^^* 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands, 
whereon  the  distress  was  made,  enjoyed  the  same  under  a 
grant,  or  demise,  at  such  a  certain  rent  during  the  time 


(9)  Rtx.  N.  B.  69.  (I.) 

(r)  General  rule,  4  Wm.  IV. 
Sdw.  N.  P.  1208, 9  edit. 

(f)  Ward  9.  Lavile,  Cro.  Elis. 
896.  S.  G.  (Ward  v.  Lakia)  Moore, 
678.  BuUythorp  o.  Turner,  WiUes^ 
475,  et  vide  Potter  9.North,  1  Saund. 
2S6.  note  1.  F.  N.  B.  19. 

(0  Walton  9.  Kersop,  2  Wils. 
354.   Abercrombie  v.  Parkhurst,  2 


B.  &  P.  480. 

(«)  Bern  0.  Mattaire>  Ca.  temp« 
Hardw.  119,  and  Kempter  o.  NeU 
son,  th^re  cited. 

(e)  Scilly  v.  DaUy,  2  Salk.  562. 
S.  C.  Ld.  Raym.  331.  Reynolds  v. 
Thorp,  Str.  796,  et  vide  Selw.  1210|, 
9  edit. 

(w)  Vide  2  Salk.  562,  note. 
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wherein  the  rent  distrained  for  was  incurred,  which  rent  was 
then,  in  arrear ;  and  that  the  place  where  the  distress  was 
taken  was  parcel  of  the  tenements  for  which  the  rent  became 
due,  but  it  is  unnecessary  to  allege  that  the  rent  contiBned 
in  arrear  to  the  time  of  making  the  avowry,  (x) 

Avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved,  or  the  times  at  which  the  rent  b  payable,  are  not 
now  allowable,  y) 

If  the  defendant  in  replevin  avows  taking  the  goods  for 
rent,  it  will  be  a  contradiction  on  the  record  also  to  plead 
that  the  goods  belonged  to  himself  and  others,  assignees  under 
a  commission  of  bankriqptcy  against  the  party ;  the  verdict, 
therefore,  must  be  against  the  defendant  in  replevin  on  that 
issue,  and  on  which  the  Court  would  refuse  him  costs,  (jt) 

The  statement  of  the  fact  of  tenancy,  (a)  and  of  the  terms 
of  the  tenancy,  and  description  of  the  premisefl,  {b)  should 
be  accurate.  It  wiU,  however,  be  sufficient  if  it  can  be  col- 
lected from  the  avowry,  that  the  plaintiff  was  tenant,  although 
the  fact  is  not  distinctly  stated ;  (c)  but  the  rent  should  be 
correctly  stated,  (d) 

The  statute  of  the  21  Hen.  VIII.  c.  19,  enables  the  defendant 
to  dispense  with  naming  any  person  certain  as  tenant ;  the 
11  Oeo.  II.  c.  19,  provides,  that  the  defendant  shall  not  be 
obliged  to  shew  the  landlord's  title;  but  an  avowry,  not 
averring  the  lands  to  be  within  the  fee  or  seignory  of  the 
avowant,  is  not,  it  seems,  good  within  the  first  statute,  nor 
will  an  avowry,  stating  that  J.  S.  held  the  locus  in  quo  as 
tenant  to  the  defendant,  under  a  demise  thereof,  by  A.  to  W., 

(»)  Clarke  o.Davis,  2  Marsh.  38(S.  6  Bin^.  104.  3  Moore  &  Piyae,  330. 

S.  C.  7  Taunt.  72  (6)  Page  ©.  Chuck,  10  Moore, 

(y)  General  rule,  see  5  B.  &  Ad.  264» 

Appendix  IV.  (c)  Innea  v.  Colquhoun»  7  Bing. 

{z)  Middleton  v.  Mucklow,   10  265.    5  Moore  &  Payne,  63. 

Binf^.  400.  (4  Brown  o.  Sayce,  4  TViunt.  320. 

(a)  Vide  Philpott  v,  Robinson, 


CHAP.  II.]     Tenants  Remedies  against  Landlord.  647 

at  a  certain  rent  for  a  term  not  expired,  J.  S«  being  the  as* 
aignee  of  all  W/s  estate  and  interest,  and  the  rent  being  in 
arrear,  be  good  under  either  or  both  of  the  statutes,  {g) 

Co-parceners  and  co-heirs  in  gavelkind  ought  to  join  in  an 
avowry  for  rent;  and  tenants  in  common  must  avow  for 
their  separate  portions.  Joint-tenants  may  either  join  or 
sever ;  but  if  one  joint-tenant  or  tenant  in  common  have 
distrabed  for  the  rent  due  for  both  shares,  and  the  action 
of  replevin  be  brought  against  one,  he  should  avow  for  his 
own  share,  and  for  the  other  make  cognizance  as  bailiff  of 
his  co-tenant.  (A) 

To  this  avowry  or  cognizance  the  tenant  may  plead,  l.itoit  Plea  to 
demisit  or  nan  ienuii,  which  denies  the  demise,  or  tenure  as 
set  forth  in  the  avowry,  and  throws  the  issue  upon  the  de- 
fendant, who  must  prove  a  demise ;  and,  therefore,  if  he 
only  shew  an  agreement  for  a  lease,  it  is  insufficient;  (i) 
though  it  is  otherwise  if  the  tenant  has  occupied  and 
paid  rent,  (i)  The  terms  of  the  tenancy  must  be  proved 
as  laid;  thus  a  variance  as  to  the  amount  of  rent  is 
fatal,  (i)  but  it  is  no  variance  if  it  appear  that  the  plaintiff 
hold  for  a  less  term  than  that  stated  in  the  avowry,  (m) 
2.  eviction,  and  consequent  suspension  of  the  rent,  where 
the  issue  rests  upon  the  plaintiff,  but  to  support  this  plea, 
there  must  be  proof  of  actual  eviction,  and  not  merely 
trespass :  (ft)  S.  riens  in  arrear  (o) ;  or  4.  levie  per  distress, 
which  throw  the  burthen  of  proving  that  the  rent  is  in  arrear 
upon  the  landlord :  or  5.  tender  of  arrears  before  the  im- 
pounding, which  admits  the  tenure  and  arrears,  and  leaves 
the  proof  of  the  tender  upon  the  tenant.  The  party  plead- 
ing the  tender  must  be  accurate  in  his  plea,  and  prove  a 

iff)  Banks  V.  Angell,  7  Ad.  &  £11.  (/)  firown  o.  Sayce,  4  Taunt.  320. 

843.  Ireland  v.  Johnson  and  others,  I 

(A)  Vide  s^pra,  441,  432.  Bing.  N.  S.  167. 

(4  Dunk  V.  Hunter,  6  B.  &  A.  (m)  Forty  v,  Imber,  6  East,  434. 

322.  (n)  Neale  v.  Mackenzie,  2  C,  M. 

(ib)  Knight  v.  Bennet,  3  Bing.  &  R.  85.  5  Tyrw.  1106. 

361.  (o)  FfcfcSehv.N.  P.  1224,  9  edit 
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tender  to  the  amount  stated,  (p)  But  though  the  tenant  may 
deny  the  demise,  he  cannot,  in  this,  any  more  than  in  snj 
other  action,  call  in  question  the  title  of  hb  landlord ;  anJ, 
therefore,  nil  habuit  in  tenemeniis  is  a  bad  plea  in  replevin  ;(f} 
but  if  he  did  not  receive  the  possession  of  the  land  from  the 
avowant,  he  may,  under  the  issue  nam  tenuit  modo  el/onatf, 
rebut  the  avowant's  title,  by  shewing  that  he  paid  the  rent 
to  the  avowant  under  circumstances  that  did  not  entitle 
him  to  the  rent  (r)  It  has  been  laid  down  as  a  ge- 
neral rule  that  a  notice,  or  plea  of  set-off  is  bad  in  re- 
plevin, (s)  But  the  tenant  may  by  special  plea  shew  that  he 
has  made  payments  in  behalf  of  his  landlord,  and  so  set 
them  off  against  the  landlord's  demand  :  thus  he  may  plead 
compulsory  payment  to  the  original  landlord,  or  lo  the 
owner  of  a  rent  charged  upon  the  land,  under  a  threat  of 
distress ;  (/)  or  a  payment  of  the  land-tax  agreeably  to  the 
provisions  of  the  act.  (u)  And  he  may  also  set-off  the 
ground-rent,  paid  by  him  to  the  superior  landlord  against 
growing  rent,  though  not  then  due.  (r)  Actio  nom  aeerml 
infra  sex  afmos,  is  a  good  plea  in  replevin  within  the 
SI  Jac.  I.  c.  16,  s.  S.  Fleas  in  bar  in  replevin  are, 
however,  within  the  general  rules  establbhed  by  all  the 
Courts,  Hilary  Term,  4  Wm.  IV.  (w) 


Judgimeiit. 


The  judgment  for  the  plaintiff  is  that  he  shall  retain  the 
goods,  and  recover  damages.  For  the  defendant  a  retura  of 
the  distress  irreplevisable.  And  if  the  sheriff  return*  tofthe 
writ  de  retorno  habendo,  that  the  goods  have  been  eloigned, 


(p)  John  0.  Jenkins,  1  Or.  &  M. 
227.  3  Tjrrw,  170. 

(q)  Et  vide  Cooper  v,  Blandy,  1 
Bing.  N.  C.  45.  Panton  v.  Jones, 
3  Camp.  373. 

(r)  Rogers  v.  Pitcher,  6  Tkunt. 
200.  Gravenor  e.  Woodhouae,  1 
Bing.  38.  Fenner  v,  Duplock,  3 
Bing.  1 0 .  Hofcroft  v.  Keys,  0  Bing. 
613.  Gregory  e.  Doidge,  3  Biog. 
474.  Brook  V,  Biggh,  2  Bing.  N.  C. 
772. 


(«)  Abaolom  o.  Knight^  Bsne^ 
450.  Selw.  N.  P.  1285  9  edit 

(0  Sapsford  9.  Fletcher,  1  T.  R. 
511.  Doe  V.  Hare,  9  Cbomp.  k 
Mee.  145.  Taykr  v.  Zaaaifs,  i 
Marsh.  220.     8.  C.  6  Taunt  5S4. 

(«)  Andrew  e.  Hanoodc,  1  B.  & 
3*  37y  mpfMn 

(v)  Carter  o.  Carter,  fi  M00.&  P. 
732. 

(w)  Vide  9Mpra. 
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the  practice  was,  that  the  landlord  ought  to  have  a  distress 
fff  fDithemam,  which  cannot  be  replevied  until  the  original 
distress  be  produced.  But  a  less  circuitous  practice  has  been 
adopted  in  modern  times,  for  now,  upon  the  return  of  an 
elongaia  to  a  writ  otretomo  habendo,  it  is  no  longer  necessary 
to  sue  out  a  capias  in  tra^A^mam  against  the  plaintiff  or  a  tctre 
fadas  against  the  pledges  or  the  sheriff;  but  the  defendant, 
in  case  the  sheriff  has  taken  no  pledges  at  all,  or  such  as  are 
insufficient,  may  bring  an  action  on  the  case  against  him.  (w) 


If  the  plaintiff  in  replevin  dies  after  declaration  and  before 
avowry,  no  writ  of  reloriio  habendo  can  be  issued.  (0) 

By  the  stetute  11  Geo.  II.  c.  19,  s.  22,  if  the  plaintiff  in 
an  action  of  replevin,  founded  upon  a  distress  for  rent,  quit 
rents,  relief,  heriot,  or  other  service,  shall  become  nonsuit, 
discontinue  his  action,  or  have  judgment  against  him,  the 
defendant  shall  recover  double  costs  of  suit,  (it) 

The  Court  will,  however,  stay  proceedings  in  replevin  on 
a  distress  for  rent  in  arrear,  on  the  application  of  the  plain- 
tiff upon  payment  of  the  rent,  and  of  all  costs  up  to  the 
time  of  the  application,  including  the  costs  of  the  applica- 
tion,  (x)  but  not  upon  payment  of  the  costs  up  to  the  time  of 
tender,  where  such  tender  was  made  after  the  distress,  and 
before  the  goods  were  replevied*  (y) 

In  replevin  by  an  under-tenant  against  a  landlord,  who^ 
towards  discharging  the  rent  due  to  himself  from  his  im- 
mediate tenant,  had  distrained,  as  his  bailiff,  upon  the 
under-tenant,  for  the  amount  of  rent  due  from  him  to  the 
tenant,  it  was  held   that  the  tenant  was  not  a  competent 


(«)  See  1  Saund.  195.  b.  nota.  (w)  EimdeMw.  N.  P.  1231,  9 

Brad^  9.  Ball,  1  B.»  C.  &  C.  427.  edit. 

Rous  9.  PftttersoD,    16  Vin.  399,  (•)  VerDonv.Wyone,!  H.BL24. 

400.  (y)  Hopkins  «.  Shrole,  1  B.  &  P. 

(v)  Cutfield  v.Comey,  2Wil8. 83.  382. 
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witness  to  prove  the  amount  of  rent  due  from  the  under- 
tenant, (ff) 

By  action  for        If  the    landlord  be  guilty  of  an   TSUegBli  excessiTei  or 
iiiegti  disire».  irregular  distress ;  or  if,  having  kwfiiUy  taken  the  distreu, 

he  abuse  it,  he  will  be  liable,  according  to  the  nature  of  the 
grievance,  to  an  action  of  trespass  or  case.  And  if  the  broker 
enters  on  the  premises,  demanding  the  rent  and  his  costs  of 
levy,  which  are  paid,  it  does  not  he  with  the  landlord  in  an 
action  against  him  for  an  illegal  or  excessive  distress,  to  deny 
the  distress,  although  the  broker  makes  no  inventory  and 
touches  nothing  on  the  premises,  (a)  The  proper  mode  of 
trying  the  vaUditjf  of  a  distress  is  by  action  of  replevioi  as 
we  have  already  seen,  or  by  trespass,  (i) 


For  excessive 
distreM. 


If  the  landlord  take  an  excessive  distress,  an  action  of 
trespass  is  not  in  general  maintainable ;  (c)  the  proper  re* 
medy  being  by  action  upon  the  case,  founded  upon  the 
statute  of  Marlbridge,  (d)  by  which  it  is  enacted,  "  that  dis- 
tresses shall  be  reasonable,  and  he  that  taketh  great  and 
unreasonable  distresses  shall  be  grievously  ameroed  for  the 
eicess  of  such  distress.'* 


Where  the  tenant  tendered  the  rent  before  levy,  and  the 
distress  was  excessive,  it  has  been  held  that  case  as  well  at 
trespass  would  lie*  (e) 


In  order  to  entitle  a  party  to  maintain  an  action  for  taking 
an  excessive  distress,  it  is  not  necessary  that  express  malioe 
should  be  shewn ;  it  is  sufficient  that  the  goods  taken  appear 


U)  Upton  V.  Curtis,  1  Bing.  210, 
et  ffide  Kingo.  Baker,  4  Nev.&  M. 
a28. 

(a)  Hutchins  v.  Scott,  2  Mees.  & 
Wels.  809>  fed  vide  Hurry  o.  Rick- 
man,  1  Moo.  &  Rob.  126. 

(6)  Anscombeo.  Shore,  1  Campb. 
285. 

(e)  Lynne  v.  Moody,  Str.  851. 
Hutchina  s.  Chambers,  Burr.  590. 


Crowther  o.  Ramsbottom,  7T.  R. 
668.  Whitworth  9.  Smith,  1  Moo. 
&  Rob.  193.  6  C.  &  P.  850.  Gilb. 
Distress.  59. 

(d)  52  Hen.  HI.  c.  4. 

(e)  Holland  v.  Bhd,  lO  Bing.  15. 
3  M.  &  Sc.  363.  Branaeonb  t- 
Bridges,  1  B.  &  C.  145.  a  Demi 
&  Ryl.  256. 
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to  be  greatly  disproportionate  to  the  rent  due.  On  the  other 
handi  every  trifling  excess  will  not  render  the  landlord  Uable 
to  this  action ;  nor  will  he  be  liable  if  he  distrain  for  more  ren^ 
than  is  due,  unless  the  distress  taken  be  of  greater  value  than 
the  sum  due ;  {d)  and  where  there  is  but  one  thing  which  can 
be  taken,  so  that  the  landlord  must  either  take  it,  or  go 
without  his  distress,  an  action  will  not  lie,  although  the  value 
of  the  thing  greatly  exceed  the  sum  in  arrear.  (e) 

In  an  action  for  an  excessive  distress,  the  first  question  is 
the  sum  which  the  goods  wouM  have  sold  for  at  the  broker's 

Bale.  (/) 

In  a  case  in  which  the  landlord  had  seised  growing  crops 
and  beasts  of  the  plough,  the  jury  found  that  the  crops 
were  capable  of  being  valued  at  the  time  of  seiaure,  and  that 
the  distress  was  excessive ;  it  was  held  that  the  measure  of 
damages  was  not  the  full  value  of  the  crops,  but  the  incon- 
venience and  expense  which  the  tenant  sustained  in  losing 
the  dominion  and  management  of  them,  or  if  he  had  replevied, 
in  procuring  sureties  to  a  larger  amount  than  he  otherwise 
would  have  been  put  to.  But  that  as  to  the  beasts  of  the 
pkm^,  as  the  landlord  had  a  right  to  resort  to  subjects  of 
distress  immediately  available,  he  was  not  liable  to  an  action 
for  taking  them  when  the  only  other  sufficient  distress  was 
the  growing  crops,  {g) 

In  an  action  for  an  excessive  distress,  if  the  defendant 
plead  diat  the  whole  sum  distrained  for  was  due,  on  which 
the  plaintiff  joins  issue,  the  defendant  may  shew  that  rent  is 
in  arrear,  although  subsequently  to  such  rent  becoming  due, 
other  rent  for  the  same  premises  had  become  due  and  been 
dbtrained  for.  (A) 


(«0  Wilkinson  o.  Terry,  1  Moo.  (/)  WeUsv.Moody^r  C.  &  P.  59. 

&  Rob.  377*  {g)  Piggott  v.  Birtles,  1  Mees. 

(e)  Field  v.  Mitchell,  6  Esp.  71.  &  W.  441. 

ei  tide  AveneU  o.  Croker,  1  Moo.  (A)   Gambrell   v.   Earl  of  Fal- 

&  Malk.  173.  mouth  and  another,  4  Ad.  &  Ell.  73. 


652  Tenants  Remedies  against  Landlord,    [book  it. 

A  landlord  having  distrained  furniture  and  beasts  of  the 
plough,  caused  them  to  be  appraised ; — ^and  by  the  appraise- 
ment it  appeared  that,  without  the  beast  of  the  plough,  the 
distress  would  be  insufficient  to  satisfy  the  rent.  A  sale  being 
had,  the  beasts  were  first  sold ;  and  then  part  of  the  furniture : 
and  it  was  ascertained  by  the  result  of  the  sale  that  the  furai- 
ture  alone  would,  in  fact,  have  satisfied  the  rent.  The  tenant 
thereupon  commenced  an  action  upon  the  case,  founded 
upon  the  statute  51  Hen.  III.  c.  4,  (which  prohibits  the  dis- 
training of  beasts  of  the  plough  so  long  as  other  goods  re- 
main  to  be  distrained ;)  and  Abbott,  J.,  having  directed  the 
jury,  that  if  they  thought  the  defendant  had  reasonable 
ground  for  supposing  that  the  goods  were  sufficient  to  sa- 
tisfy the  rent  and  expenses,  without  the  sale  of  the  beasts, 
and  that  the  taking  of  these  was  unreasonable,  they  should 
find  for  the  plaintifi^  otherwise  for  the  defendant ;  the  jury 
found  for  the  defendant.  A  rule  was  obtained  for  a  new 
trial,  and  it  was  contended  that  the  landlord  must  take 
beasts  of  the  plough  at  his  peril ;  that  he  ought  rather  to 
return  for  a  second  distress ;  and  that  at  all  events  he  was 
bound  to  sell  the  beasts  the  last  thing.  But  the  Court  of 
Exchequer  supported  the  verdict :  and  were  of  opinion  that 
if  the  original  taking  were  lawful,  the  result  of  the  sale 
could  not  make  it  unlawfiil ;  and  it  was  observed  that  there 
was  nothing  in  any  statute  directing  beasts  of  the  plough  to 
be  last  disposed  of.  (t) 

Where  a  landlord's  agent  went  upon  the  tenant's  pre- 
mises, walked  round  them,  and  gave  a  written  nodce  that  he 
had  distrained  certain  goods  lying  there  for  an  arrear  of  rent» 
and  that  unless  the  rent  was  paid,  or  the  goods  replevied 
within  five  days,  they  would  be  appraised  and  sdd,  and  dien 
went  away,  not  leaving  any  person  in  possession :  it  was  held, 
that  this  was  a  sufficient  seizure  to  give  the  tenant  a  right  of 
action  for  an  excessive  distress :  and  that  quitting  the  pre- 
mises without  leaving  any  one  in  possesmon,  was  not  an 

(t)  Jenner  «.  Yolland,  6  Price,  4.     2  Chitt.  Rep.  167. 
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abandonment  of  the  distress ;  the  stat*  1 1  Oeo.  II*  c.  19.  s.  lO, 
giving  the  landlord  power  to  impound  or  otherwise  secure 
on  the  premises  goods  distrained  for  rent  in  arrear.  (A) 

If  the  Undlord  proceed  to  distrain  after  the  tenant  has 
tendered  the  rent*  the  plaintiff  need  not,  in  an  action  for  an 
excessive  distress,  allege  or  prove  the  precise  amount  of  rent 
due.  {I)  Nor  does  the  tenant  waive  his  right  of  action  by 
entering  into  an  arrangement  with  the  landlord  respecting  the 
sale  of  the  goods  seized,  (m) 

Where  the  tender  is  not  made  till  after  the  distress  has  been 
impounded,  or  even  if  the  tenant  tender  before  the  impounding, 
but  after  the  distress,  an  action  on  the  case  will  not  lie  for  the 
detainer :  {n)  nor  can  an  action  for  an  excessive  distress  be 
maintained  after  a  judgment  recovered  in  replevin,  (o) 

By  any  irregularity  in  taking  the  distress  the  landlord  ForirregoUr 
became  at  common  law  a  trespasser  ab  iniiiOf  and  the  tenant 
might  have  maintained  an  action  against  him  accordingly,  (p) 
But  by  the  statute  11  Geo.  II.  c.  19,  s.  19,  ''  where  any  dis-  ii  Oeo.n. 
tress  shall  be  made  for  any  (g)  rent  justly  due,  and  any  irregu- 
larity or  unlawful  act  shall  be  afterwards  done  by  the  party 
distraining,  or  his  agent,  the  distress  shall  not  be  deemed 
unlawful,  nor  the  distrainer  a  trespasser  ab  int/to,  (r)  but  the 
party  grieved  may  recover  satisfaction  for  the  special  damage 
in  action  of  trespass,  or  on  the  case,  at  the  election  of  the 
plaintiff;  and  if  he  recover,  he  shall  have  full  costs :    pro- 


ik)  Swann  «.  Earl  of  Falmouth, 
8  B.  &  C.  466,  ei  wk  Hutchins  v. 
Soott»  Hurry  o.  Ricknum,  M^ira, 

649. 

(0  SeUsi?.  Hoare,  1  Bing.  401. 

(M^  RntL  &  WiUoughby  v.Back- 
bouse,  2  B.  &  C.  S21. 

(n)  Sheriff  v.  James,  1  Bing. 
341 ;  and  so  it  should  seem  even  if 
he  tender  b^ore  the  impoonding, 
but  after  the  distress,  see  Anacomb, 
inAascombe  v.Shore,  Camp.  285. 


lindon  «.  Hooper,  Cowp.  414. 

(o)  Phillips  V,  Berryman,  Selw. 
N.  P.  693,  9  edit. 

(p)  Dod  f>.  Monger,  6  Mod.  216. 
Griffin  V.  Scott,  Ld.  Raym.  1424. 
S.  C.  Str.  717. 

(q)  See  Whitwortho.  Smith,  5C. 
&  P.  257.  1  Moo.  &  Rob.  193. 

(r)  Ihid.  Gates  v.  Bayley,  2  Wils. 
913.  Dye  v.  Leatherdale,  3  Wib. 
20.    Ozley  V.  WattSf  1  T.  R  12. 
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vided^  boweveri  that  no  such  tenant  or  leasee  shall  recofer 
in  such  action,  if  tender  of  amends  have  been  made  before 
action  brought.^ 

The  construction  which  has  been  put  upon  this  statute  is, 
that  the  election  of  the  tenant  to  bring  trespass,  or  case,  nuut 
be  regulated  according  to  the  subject  matter  of  the  injury 
complained  of;  and  that  he  must  adopt  trespass  where,  by 
the  general  rules  of  law,  trespass  would  be  the  proper 
remedy  ;  and  case,  where  case  would  be  so.  («)  So  that  the 
only  difference  which  this  statute  has  made  in  the  law  is, 
that  where  the  landlord  begins  the  distress  in  right,  and 
carries  it  on  in  wrong,  he  can  only  be  charged  from  the  time 
when  the  wrong  commenced. 

Where  a  person  entered  under  a  warrant  of  distress  for 
rent,  and  continued  in  possession  of  the  goods  upon  the 
premises  for  fifteen  days,  during  the  four  last  of  which  he 
removed  the  goods,  which  were  afterwards  sold  under  the 
distress,  the  Court  of  King's  Bench,  having  laid  down  the 
above  rule  of  construction,  were  of  opinion,  that  aldiougfa 
the  defendant  cotdd  not  be  charged  as  a  trespasser  oi  sitftio, 
he  might  be  charged  for  his  unlaujful  continuance  upon  the 
premises  in  an  action  of  trespass  quare  clausum  /regit ;  bat 
that  it  would  have  been  otherwise  if  the  defendant,  having 
lawfully  entered  to  distrain,  had  been  guilty  of  any  irregn- 
larity.  {w)  This  principle  had  been  previously  acted  upon 
by  Lord  EUenboroughi  C.  J.,  at  nisi  priust  his  lordship 
ruling  that  trespass  did  not  lie,  where  the  defendant,  having 
entered  and  seised  the  plaintiff^s  goods  as  a  distressj  sold 
them  without  their  having  been  previously  appraised  pur- 
suant to  the  statute  ^  William  and  Mary,  c.  5.  (x) 

Where  the  landlord  distrained  standing  com  before  it  was 
ripe,  and  sold  it  with  other  goods  before  the  five  days  had 

(o)  Winteihoume  o.  Morgan,  11         (w)  Ibid. 
Bast,  396.  Messing  o.  Kemble,  3         (•)  Messing  e.  KemUs,  Mfra* 
Camp»  115. 
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elapsed,  the  Court  of  King's  Bench  held,  that  no  action  under 
the  2  William  and  Mary,  c.  5,  s.  S8,  lay  against  the  landlord  by 
the  tenant,  in  respect  of  the  sale  of  the  com  within  the  five  days ; 
beeause  the  sale,  behig  altogether  void,  did  not  change  the 
property,  and  the  plaintiff  sustained  no  legal  damage  from 
it.  (x) 

If  the  landlord  abuse  the  distress,  trespass  is  the  proper  For  abuw  of 
remedy ;  (jf)  and  if  the  person  making  the  distress  turn  the  ^**''^' 
party  out  of  possession,  or  if  he  continue  in  possession  an 
unreasonable  time  beyond  five  days,  the  tenant  may  declare 
in  trespass  or  in  case.  («)  but  for  impounding  the  goods  in  a 
wrong  county  he  will  not  be  liable  in  trespass,  (a)  nor  will 
trover  lie  where  goods  have  been  merely  irregularly  sold 
under  a  distress,  (i) 

A  promissory  note  given  for  the  amount  of  the  rent  will 
not  of  itself  suspend  the  distress  until  the  note  becomes 
due.  (c) 


SECTION  III. 


op  RBLTEF  FOR  THE  TENANT   AGAINST   THE   LANDLORD'S 
PROCEEDINGS   FOR   FORFEITURE. 


Where  the  tenant  has  been  guilty  of  a  breach  of  his  cove-  By  couru  of 
nant  by  omitting  to  pay  his  rent  at  the  exact  period,  the     ^      ^" 
Courts  both  of  Law  and  Equity,  considering  the  clause  of 
re-entry  to  be  merely  inserted  in  the  lease  for  the  landlord's 
security,  have  interfered  in  the  tenant's  behalf,  upon  his 

(«)  Owen  0.  Legh,  3  B.  &  A.  470.  Vol.  II.  p.  427. 

y)  Lynneo.  Moody.  2  Str.SSl.         (a)  6imbarto.Pelah,2Str.  1272. 
GUb.  Diet.  60.  (&)  Wallace  r.  King,  1  H.  Bl.  13. 

{z)  Etherton  o.  Poplewell,  1  East,         (c)  Davis  v.  Gyde,  4  Nev«  &  M« 

139.  WinterbouiDev.  Morgan,  11  462« 
East,  306,  et  vide  Chitty  Plead. 
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satisfying  the  rent  and  any  damage  which  the  hmdlord  nsy 
have  sustained  in  consequence  of  his  omission,  (c) 


Reliflf  not 
given  upon 
other  cove- 
nants than  for 
payment  of 
rent,  or  a  ram 
certain. 


Whether  this  equitable  refief  can  be  extended  to  other 
forfeitures  has  been  in  modem  times  much  debated*  In  the 
case  of  Sanders  v.  Pope,  {d)  where  a  forfeiture  had  been  in- 
curred by  the  tenant's  neglecting  to  lay  out  a  stipulated  sum 
of  money  in  repairs  within  a  given  time»  Lord  Cbanceflor 
Erskine,  notwithstanding  the  contrary  opinion  already  given 
by  Lord  Eldon  in  fVadman  v.  Ctdcrafi,  {e)  relieved  the 
tenant,  conceiving  that  a  due  compensation  might  be  made 
to  the  landlord.  This  decision,  after  being  questioned,  io 
HiU  V.  Barclay,  {/)  has  now  been  directly  overruled  io 
the  Court  of  Exchequer  by  the  opinion  of  three  barons 
against  one ;  {g)  and  it  seems  to  be  settled  that  equity  will 
only  relieve  where  the  forfeiture  has  been  incurred  by  neg- 
lecting to  pay  a  sum  of  money,  the  interest  upon  which  may 
be  calculated  to  a  certainty,  and  the  landlord  thereby  com- 
pensated  for  the  inconvenience  he  may  have  sustained  by  the 
tenant's  withholding  the  payment,  with  a  degree  of  accuracy 
which  cannot  be  attained  in  other  cases.  Conformably  to 
this  doctrine,  equity  will  not  relieve  against  a  forfeiture,  in- 
curred by  the  tenant's  assigning  the  estate  without  a  license;  (A) 
or  by  his  neglecting  to  repair  the  premises,  (t)  or  keep  them 
insured,  {k)  or  by  hb  making  a  way  through  the  demised 


(e)  Fide  Archer  dem.  Hsnkey 
9.  Snapp,  Andr.  341.  Phillips  9. 
Doelittle,  8  Mod.  345.  Smith  o. 
Psiks,  10  Mod.  3S3.  Goodtide  «. 
Holdftst»  Str.  900.  Anon.  1  Wils. 
76.  Duckworth*.  Tonstatt,  Bamssy 
184.  Goodright  dem.  Stevenson  v, 
Noriffht,  BL  Rep.  746.  Pare  dem. 
Withers  «.  Sturdy,  BulL  N.  P.  97. 
Wadman  o.  Calcralt.  10  Ves.  67. 
Davis  V.  West,  12  Ves.  475.  Hill  v. 
Barclay,  16  Ves.  405.  Lovat  v.  Lord 
Ranelagh,  3  Ves.  &  Bea.  24. 

(d)  12  Ves.  282. 

(e)  10  Ves.  69. 
(/)  18  Ves.  66. 

{$)    Bracebridge  e.  Buckley,  2 
Price,  200.    Per  Thomson,  C.  B., 


Graham,  B.,  and  Richards^  B., 
coaird.  Wood,  B. 

(A)  Wafer  o.  Mocato,  9  Mod.  1 12. 
S.  G.  9  £q.  Ca.  Abr.  58.  HiSt. 
Barclay,  18  Ves.  63.  And  see 
Northcote  v.  Duke,  2  Eden.  319^ 
and  the  editor's  note,  S.  C.  Amb. 
511. 

(0  Hin  p.  Baiday,  16  Ves.  401. 

1  ]  Ves.  56.  But  see  Hsck  v.  Lso- 
nard,9Mod.91.  Webber  o.  Smith, 

2  Vem.  103. 

ik)  Rolfe  o.  Harris,  2  Price,  206l 
n.  Reynolds  e.  Pitt,  sM.  212.  a. 
19  Ves.  134.  White  9.  Warner,  2 
MeriT.459.  Green  o.Biidges,  4  Sim. 
96.  Thompson  9.  Guyoo,  5  SfaB.6. 
et  vide  suprOp  280. 
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premises  contrary  to  express  covenant,  {k)  or  by  cultivating 
the  lands  in  a  manner  prohibited  by  the  lease,  (/)  or  by  exer- 
cising a  forbidden  trade ;  (m)  and  where  an  ejectment  was 
brought  upon  a  forfeiture  for  breach  of  covenant  for  pay- 
ment of  rent,  and  also  of  other  covenants.  Lord  Eldon^  C, 
refused  to  relieve  the  tenant,  (n) 

In  cases  similar  to  the  last,  the  Court  will  not  permit  the 
landlord  to  take  execution  upon  a  verdict  for  a  breach  of 
covenant  by  non-payment  of  rent,  but  will  compel  him  to 
proceed  on  some  covenant,  against  the  breach  of  which  the 
Court  will  not  relieve,  (o) 

If  a  lease  is  granted  with  a  proviso  enabling  the  land- 
lord to  re-enter  and  determine  tlie  lease  on  non-performance 
of  any  of  the  covenants,  and  with  a  covenant  to  renew  at  the 
end  of  the  term  if  it  should  not  be  sooner  determined  by  the 
lessee's  acts  or  defaults,  and  the  lease  is  permitted  to  expire, 
after  which  the  tenant  is  permitted  to  remain  in  possession 
until  an  ejectment  is  brought  against  him  by  the  lessor,  the 
Court  will  not,  on  a  bill  filed  by  the  tenant,  grant  an  injunc- 
tion, in  caseof  proof  that  during  the  lease  there  were  breaches 
of  the  covenants,  of  which  the  lessor  was  uninformed.  (/?) 

But  the  Courts  of  Equity  are  only  closed  against  the  te-  Uoien  the 
nant,    where  the  forfeiture   is  incurred   by  his  wilful  and  h![vebeenio. 
culpable  nedect  to  fulfil  the  terms  of  his  covenant,  and  not  cujred  by  in- 

,  evitable  acci- 

in   cases   where   the  omission  has  been  occasioned   by  in-  dent. 
evitable  accident.     Indeed  the  rule  to  be  applied  to  all  cases 
(except  that   of  forfeiture  for  non-payment  of  rent,)  seems 
to  be,    that    Courts  of   Equity  will    relieve  **  where  the 
omission  and  consequent  forfeiture  are  the  effect  of  inevi- 

(ib)  Descarletto.  Dennett,  9  Mod.  (m)  Wadman  v.  Calcraft,  10  Ves. 

(I)  Lovat  V,  Lord  Ranelagh,  3  ^o)  See  Lovat  o.  Lord  Ranelagh, 

Ves.  &  Bea.  24.  3  Yes.  &  Bea.  30. 

(m)  Macber  r.  Foundling  Hos-  (p)  Thompson  o.  Guyon,  5  Sim. 

pitaU  1  Ves.  &  Bea.  188.  65. 

u  u 
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table  accident,  and  the  injury  or  inconvenienoe  ansong  froiB 
it  capable  of  compensation :  but  where  the  transgresiion  ii 
wilful,  or  the  compensation  impracticable,  the  Courts  will 
refuse  to  interfere,  {p) 

t^^t^i*  te^4  ^^  ^^  formerly  competent  to  the  ejected  tenant  to  otSa 

Geo.  II.  C.26.  to  the  landlord  the  rent  and  costs  at  any  time  after  execu- 
tion in  order  to  found  an  application  to  a  Court  of  Eqpiitj 
for  relief,  and  applications  for  indulgence  at  any  time 
before  execution  executed,  appear  to  have  been  sueoessfol 
even  at  law.  (9)  The  statute  4  Geo.  II.  c.  S8,  (which  it  has 
been  already  shown  gives  the  landlord  a  more  speedy  eotrj 
for  non-payment  of  rent  than  he  had  at  common  law,) 
enacts  "  that  in  case  the  tenant  shall  suffer  judgment  to  be 
recovered  on  the  ejectment,  and  the  execution  to  be  exe- 
cuted thereon,  without  paying  the  rent  and  arrean  together 
with  full  costs,  and  without  filing  any  bill ybr  relief  im  Eqmtff 
within  six  calendar  months  after  such  execution,  he  shall  he 
barred  and  foreclosed  from  all  relief  in  law  or  Equi^»  ether 
than  by  writ  of  error,"  &c.  And  by  section  4,  of  the  statute, 
it  is  provided,  "  that  if  the  tenant  shall  at  any  time  brfare 
the  trial  in  the  ejectment  pay  or  tender  to  the  landlord 
or  pay  into  Court  all  the  rent  and  arrears,  together  with  the 
costs,  then  all  further  proceedings  in  the  ejectment  shaB 
cease  and  be  discontinued."  After  the  passing  of  this 
act,  it  was  urged,  that  the  legislature  did  not  mean  to  take 
away  the  discretionary  power  before  exercised  in  staying 
the  proceedings,  but  only  made  compulsory  upon  the  Court 
to  interfere  if  the  tenant  applied  before  trial :  it  was  re* 
solved,  however,  that  after  trial  the  Court  cannot  now 
relieve  the  tenant,  by  staying  the  proceedings  in  the  eject* 
ment  on  payment  of  the  arrears  of  rent  and  costs,  (r) 

If  the  lease  is  assigned  by  way  of  mortgage,  themor^agee 


(p)  Vide  Rolfe  v.  Harris,  2  Price,  p.  635,  note  (c.) 

210.  n.  (r)  Roe  dem.  West  r.  Divis,  7 

iq)  Doe  dem.  Hitchins  v.  Lewis,  East,  363.    Doe  dem.  Harris  r. 

Burr.  619,  et  vide  cases  cited  s*^a,  Masters,  2  B.  &  C.  490. 
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viD  have  the  same  benefit  of  the  statute  as  the  lessee  might 
bare  had.  (s) 

Where  an  application  is  properly  made  to  a  Court  of  Equity 
under  the  statute,  the  Court  is  bound  to  grant  the  applica- 
tion, provided  within  forty  days  after  the  filing  of  the  lessor's 
answer  the  tenant  bring  into  Court  the  sum  which  the  lessor 
shall  swear  in  his  answer  to  be  due,  together  with  the  costs 
to  be  taxed  of  the  action  of  ejectment.  (/)    But  it  seems  that 
the  payment  of  the  money  into  Court  will  in  some  cases  be 
dispensed  with ;  for  where  there  had  been  various  dealings 
between  landlord  and  tenant  so  as  to  produce  an  account 
too  complicated  to  be  taken  at  law,  and  the  landlord  brought 
an  ejectment  fi>r  non-payment  of  rent,  and  the  tenant  filed 
a  bill,  before  judgment  at  law,  for  an  account  upon  those 
dealings,  and  to  have  the  balance  applied  to  the  liquidation 
of  the  rent  due,  Lord  Redesdale  held,  that  upon  such  a  bill 
diere  waa  no  necessity  for  the  tenant's  bringing  the  rent  into 
Court  under  the  statute,  (ti) 

And  where  a  tenant  claimed  against  his  landlord  for  unli- 
quidated damages,  caused  by  the  cutting  of  timber  in  pur* 
suance  of  a  power  in  the  lease,  and  the  landlord  having 
brought  an  ejectment  for  the  non-payment  of  rent,  the  tenant 
filed  a  bill  stating  his  claim,  and  charging  that  if  it  were 
asoertatoed  there  would  not  be  a  year's  rent  due ;  and  the 
damages  were  ascertained  by  an  issue,  1032.  (is- ;  the  tenant 
was  restored  to  possession,  on  paying  the  arrears  due  by 
him ;  and  the  Court  decreed  to  him  an  account  of  the  mesne 
profits,  and  that  he  should  have  credit  for  the  103/.  Gs.  (t?) 
But  where  the  question  is  not  of  a  nature  too  complex  to  be 
tried  at  law,  and,  consequently,  capable  of  being  brought 
forward  in  the  action  of  ejectment  for  non-payment  of  rent, 
a  bill  does  not  lie  by  the  tenant  for  an  account,  and  to  be 

(t)  Doe  dem.  Whitfield  v.  Roe,  3  &  Lefr.  305. 
Taunt.  402.  (t^)  Beasley  o.  Darcy,  2  Scb.  & 

(0  Sect.  3.  Lefr.  403.  n.  (i.) 
(«)  O'Conner  v.  Spaight,  1  Sch. 

u  u  2 
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restored  to  possession  on  payment  of  what  shall  appear  due, 
without  bringing  the  rent  and  costs  into  Court  (to) 


VVheiher  this 
statute  extends 
to  all  eject- 
meots  for  rent 
in  arrear  half 
a-year  1 


A  question  has  been  raised  whether  this  statute  extends  to 
cases,    other  than  those  in  which  half  a-year's  rent  is  in 
arrear,  and  no  sufficient  distress  is  to  be  found  upon  the 
premises?    And   in  a  case  where  the  limited  construction 
was  contended  for,  Zx>rd  EUenborough,  C.  J.,  said  "  The 
statute  is  more  general  in    its  operation;  for  though  the 
fourth  clause  has  the  word  such  (such  ejectment),  yet  the 
second  clause  to  which  it  refers  is  in  the  disjunctive ;  stating 
first  that  in  all  cases  between  the  landlord  and  tenant,  when 
half  a*year's  rent  shall  be  in  arrear,  and  the  landlord  has  a 
right  of  re-entry   for  non-payment  thereof  he   may  bring 
ejectment,  &;c.,  or  in  case  such  ejectmenti  &c.,  and  no 
sufficient  distress,  &c.,  then  and  in  every  such  case  the  lessor 
shall  recover  judgment  and  execution,  &c"  (x)     But  the 
statute  does  not  appear  to  warrant  this  extensive  eonstroc- 
lion  ;  which  supposes  the  second  section  to  be  dijgoiDed  by 
the  particle  or,  so  as  to  contain  two  cases  in  which  tbe 
statute  may  be  resorted  to,  (ris.  one  where  half  a-year  s 
rent  is  in  arrear,  and  the  lease  contains  a  clause  of  re-entry ; 
the  other  where  there  are  these  facts,  but  there  is  also  tbe 
absence  of  a  sufficient  distress :)  and  Uien  concludes  that 
the  worda  such  ejectment  in   the  fourth   clause  apply  to 
either ;   whereas,  in  fact,  the  two  parts  of  the  section  are 
wholly  dependent  upon  each  other,  constituting  only  one  pre- 
dicament, the  latter  part  merely  adding  another  requiate^  rtr. 
the  absence  of  a  sufficient  distress,  to  complete  the  landlord's 
title  to  the  benefit  of  the  statute,  where  the  half-year's  rent 
is  in  arrear,  and  the  lease  contains  a  clause  of  re-entry,  (y) 


(to)  O'Mahonyo.  Dickson,  2  Sch. 
&  heir.  400. 

(«)  Roe  dem.  West  v.  Davis,  7 


East,  363. 

(y)   Vide  Doe   dem. 
Wandlaas,  7T.R.117. 
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OF   THE   TENANTS    RELIEF   AGAINST    PENALTIES^ 

COVENANTS^    &C. 

It  has  been  already  statedi  that  where  a  sum  is  agreed  to  Relief  against 
be  paid  for  the  non-performance  of  agreement,  questions  of  cu^red  bVuie 
some  nicety  arise  whether  the  sum  is  to  be  considered  in  ^>^^<* 
the  nature  of  a  penalty  as  liquidated  damages ;  («)  but  it  is 
clear  law,  that  if  it  is  to  be  considered  in  the  light  of  a 
penalty,  and  upon  breach  of  the  covenant,  the  lessor  proceeds 
at  law  to  recover  the  penalty,  equity  will  interfere:  as  if  the 
tenant  covenant  not  to  plough  a  certain  portion  of  the  land, 
under  a  penalty  of  100/,,  and  the  tenant  plough  the  land, 
and  the  lessor  bring  an  action  to  recover  the  penalty,  equity 
will  grant  an  injunction;  and  by  directing  an  issue  to  try 
quantum  damni/icatus,  compel  the  lessor  to  take  only  so  much 
as  amounts  to  a  compensation  for  the  breach  of  covenant,  (a) 
The  same  principle  prevails  if  a  certain  stipulated  sum  is  to 
be  paid  for  the  non*performance  of  several  acts  of  different 
degrees  of  importance.  (6)  But  if  the  act  to  be  performed  is 
single,  as  an  agreement  to  pay  a  certain  additional  sum  for 
every  acre  converted  into  tillage,  the  sum  is  recoverable  as 
liquidated  damages,  (c) 

Where  a  lessee  covenanted  to  lay  out  SOO/.  upon  the  pre- 
mises, and  laid  out  but  30/.,  and  after  several  years  had  ex- 


(2)  Siipra,  103. 

(a)  Lowe  v.  Peers,  Burr.  2228. 
Sloman  v.  Walker,  1  Br.  Ch.  Ca. 
418.  Hardy  ».  Martin,  ibid,  n. 
Barrett  v,  Blagrave,  5  Ves.  555.   1 

Cox,  27. 

(fi)  Boys  V.  Ancell,  5  Bing.  390. 
N.  S.  ei  vide  supra,  103. 

(c)  See  Farrant  v.  Olmius,  3  B. 
&  A.  692.    Denton  v.  Richmond, 


2  Cr.  &  J.  734.    Jones   v.  Green» 

3  Y.  &  J.  298,  €t  vide  supra,  243. 
Lowe  V.  Peers,  sup.  Woodward  v. 
Gyles,  2  Vern.  119.  Ponsonby  ©. 
Adams,  2  Br.  P.  C.431.  Rolfe  v, 
Peterson,  ibid,  436.  Benson  v,  Gib- 
son, 3  Atk.  396.  Ashley  V.  Wildon, 
2  B.  &  P.  436.  Street  v,  Rigby,  5 
Ves.  818. 
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pired,  the  lessor  brought  an  action  upon  the  covenant  and 
recovered  150/.  damages ;  the  Court  refiued  either  to  relieve 
the  tenant  against  the  damages,  or  to  order  the  money  to  be 
laid  out  in  improvements,  although  it  was  considered  to  be 
a  hard  case  on  the  tenant,  (c) 


iDJuncUoDS  to 
restrain  the 
landlord  from 
cutting  orna- 
mental trees. 


A  case  under  peculiar  circumstances  was  heard  before 
Lord  Eldon^  in  which  he  gave  relief  against  the  landlord,  by 
ordering  a  restoration  of  the  stock  on  the  farm,  seised  under 
a  bill  of  sale,  given  to  the  landlord  on  the  gronnd  that  the 
landlord  would  not,  by  his  answer,  directly  swear  the  sua 
was  due,  on  which  he  was  aathoriaed  to  make  the  smsure^  (d) 

Where  the  lessor  reserved  to  himself  a  right  of  cutting 
the  trees  upon  the  premises  demised,  and  afterwards  upon 
the  tenant's  projecting  some  improvements  in  the  grounds, 
sent  his  surveyor  to  meet  the  tenant's  surveyor,  and  ap- 
proving of  the  proposed  alterations,  consented  to  the  cutting 
down  some  of  the  trees,  and  leaving  others  in  clumps,  as  orna- 
mental timber ;  the  Court  of  Chancery  granted  an  injunction  to 
restrain  the  lessor  from  subsequently  cutting  down  the  trees, 
upon  the  mere  suggestion  that  he  had  sent  a  surveyor  to 
mark  them  for  cutting,  the  Lord  Chancellor  observing  that 
he  should  not  wait  till  they  were  cut  down,  (e) 


in  his  own 
wrong; 


Tenant  cannot  Where  the  tenant  having  a  right  to  deduct  for  the  laodr 
rrmVnVpa'id  ^^^c,  omits  to  deduct,  and  pays  his  fuU  rent,  a  WU  docs  not 
lie  to  recover  back  the  tax,  which  ought  to  have  been  de- 
ducted. (/)  And  where  a  bill  was  brought  by  a  tenant  to  be 
relieved  out  of  the  arrears  of  rent  for  taxes  which  he  iiad 
paid,  on  account  of  rent  reserved  to  a  charity  that  iqf^ieared 
to  be  exempted  from  taxes,  the  bill  was  dismissed  with 
costs,  (g) 


or  which  is 
the  subject 
of  set-off. 


Neither  will  a  Court  of  Equity  interfere  to  allow  the  tenant 

(c)  Barker  v.  Holder,  I  Vem.  316.        (/)  East  v,  Thombitry,  3  P.  H^ms. 

(d)  Nutbrown  v.  Thornton,  10      127,  stipra,  639. 

Ves.  159.  isf)    Wildey   r.  The  Cooper** 

(e;  Jackson  r.  Cator,  5  Ves.  6dd.      Company,  ibid.  n.  [B.] 
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to  retttfai  oat  of  the  rent  a  sum  which  he  m^ht  set-off  as 
money  paid  to  the  use  of  the  landlord.  (A) 

A  Court  of  Equity  will  not  suffer  a  tenant  to  set  up  a  title  When  tenapt 
against  his  landlord,  (i)    Nor  can  a  tenant  file  a  biU  of  ^nntcrpleader 
interpleader  against  his  landlord  on  notice  of  ejectment  by  a  ^!^^^,'* 
stranger  adverse  to  the  landlord,  {k)    But  if  different  parties 
claim  the  rent,  such  as  trustees  for  the  separate  use  of  a  married 
woman  and  the  husband,  the  Court  will,  on  the  motion  of  the 
plaintiffand  the  consent  of  the  defendants,  order  the  tenants 
to  pay  the  rent  into  Court.    If  the  tenants  are  not  parties 
to  the  suit,  they  are  not  competent  to  make  such  a  motion*  (l) 

The  rule  that  a  tenant  cannot  file  a  bill  of  interpleader 
against  his  landlord  does  not  hold,  where  the  question 
arises  upon  the  act  of  the  landlord  subsequent  to  the  lease,  (m) 
or  other  commencement  of  the  relation  of  landlord  and 
tenant,  (it)  And  where  two  persons  claim  the  rent,  neither 
of  whom  has  been  acknowledged  by  the  tenant,  he  may  file 
a  bill  of  interpleader  for  the  purpose  of  ascertaining  to  which 
of  the  claimants  it  is  to  be  paid,  (o) 


The  lessee  will  be  liable  under  his  covenant  to  pay  rent.   Tenant  will 
although  the  demised  premises  may  be  consumed  by  fire.  (/?)  f,o\^a7menT* 
In  some  former  cases,  where  the  landlord  insured,  and  upon  of  rent  when 

the  premnes 

the  premises  being  consumed,  received  ihe  insurance  money  ue  burnt, 

and  neglected  to  rebuild^  a  Court  of  Equity  interfered  to  en" 

join  the  landlord  from  proceeding  in  an  action  for  the  rent, 

until  he  should  have  rebuilt  the  house ;  and,  in  case  of  his 

refiisal,  gave  the  tenant  the  option  of  surrendering  his  lease.  (?)    . 

But  the  law  is  now  settled  to  the  contrary,  and  it  is  clear,  that  landlord  may 


{h)  Waters  o.  Weigall,  Anstr. 
675. 

(t)  Wilson  0.  Lord  J.  Towosend, 
2  Ves.  jun.  696.  White  v.  Fol- 
jambe,  11  Ves.  344. 

ik)  DuDgey  0.  Angove,  2  Ves. 
juo.  304. 

(/)  Belbee  v.  Belbee,  6  Madd.  28. 

(m)  Cowtan  v,  Williams,  9  Ves. 
107. 


(fi)  Clarke  o.  Bjme,  13  Ves.  383. 

(o)  Hodges  V.  Smith,  cited  16 
Ves.  203. 

(p)  Supra,  227. 

iq)  Camden  v,  Morton,  2  Eden. 
219.  Brown  v.  Quilter,  2  Eden, 
819.  S.  C.  Ambl.  619.  Steele  v. 
Wright,  cited  1  T.  R.  708.  And 
see  Cutter  t;.  PoweD,  6  T.  R.  323. 
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have  received    the  Courts  Will  not  now  assist  the  tenant  under  these  ci^ 

insuniDce 
money. 


cumstances.  {s) 


Equity y  however,  afforded  relief  m  a  case  in  which  a  piece 
of  land  had  been  demised  at  a  small  annual  rent,  with  a  reser- 
vation of  so  much /7^  wey  of  coals,  to  be  obtained  from  the 
premises,  and  a  covenant  by  the  tenant  to  raise  900  weys 
yearly,  if  so  much  good  merchantable  coal  could  be  had,  and 
with  a  proviso  relieving,  tbe^nant  for  his  rent,  in  case,  after 
using  due  diligence,  900  weys  a-year  could  not  be  obtained; 
or  if  all  the  coal,  except  the  pillars,  should  be  worked.  The 
colliery  becoming  not  worth  working,  the  tenant  offered  to 
pay  for  all  the  coal  that  could  be  got,  and  was  relieved  from 
the  future  rent  and  his  covenant  to  work  the  mine.  (/) 


nor  where 
premises  are 
destroyed  by 
floods,  &c. 


Where  the  premises  have  been  destroyed  by  floods,  or 
where  the  tenant  is  kept  out  of  possession  by  rebels  or  ene- 
mies, there  is  no  equity  to  relieve  him  from  the  payment  of  his 
rent.  («) 


{8)  Holtzspffello.  Baker,  18  Ves. 
115.  Leeds  o.  Cheetham,  1  Sim. 
146.  SmprM^  227>  ei  otfs  Hare  v. 
Grover,  2  Anst.  576. 


(0  Smith  0.  Morris,  2  Br.  Qi. 
Ca.311. 

(«)  Harrison  o.  Lord  North,  1 
Ch.  Ca.  83. 
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CHAPTER  THE  THIRD. 


Of  the  Landlord's  and  Tenants  Remedies  against 

Strangers. 

fT  HERE  a  stranger  is  guilty  of  an  injury  to  the  estate  i-  Tbe  land- 
demised,  the  hindlord,  in  respect  of  his  reversionary  interest,  against 
may  charge  him,  provided  the  injury  be  of  such  a  nature  as  ^^'^''^^^ 
to  affect  the  reversion ;  and  in  that  case  he  may  recover  pro- 
portionable damages.    But  as  the  injury  is  not  immediate, 
but  is  consequential  to  the  landlord  upon  the  act  of  the 
wrong-doer,  trespass  will  not  lie  by  the  landlord  for  such 
an  injury,  but  his  proper  remedy  is  by  an  action  upon  the 
^(a) 


If,  however,  a  stranger  enter  upon  the  tenant,  and  cut 
down  trees,  the  landlord,  immediately,  upon  their  severance, 
acquires  such  a  possession  as  will  enable  him  to  maintain 
trover  for  them.  (6) 

Where  the  reversioner  brought  an  action  on  the  case  for 
an  injury  to  his  reversion,  and  stated  in  his  declaration  that 


{ft)  2  RoL  Abr.  561.  1.  46.    Jef-  2141.    Evelyn  v.  Raddish,  Holt'a 

fenon  v.  Jefferson^  3  Lev.   130.  N.  P.  543. 

Biddleford  o.  Onslow^  ibid,  209.  {h)  Harlakendan'a  case,  4  Rep. 

Fanton  o.  Isham,  ibid.  359.    S.  C.  62.  h.    Berry  o.  Head,  PkLm.  327. 

1  Salk.  19.  Jesser  v.  Gifford,  Burr.  S.  C.  Cro.  Car.  242. 
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be  was  seized  in  hb  demesne  as  of  fee,  of  a  certain 
close,  &C.  which  said  close  at  the  time  of  the  grierance 
w(u  and  stUl  is  in  the  possession  of  H.  V«,  as  tenant  of 
the  said  plaintiff,  the  Court  of  Common  Pleas  held,  that 
it  was  sufficient  to  prove  that  the  close  was  in  the 
possession  of  H.  Y*  at  the  time  of  the  in^nry  conumited^ 
though  the  tenant  had  been  changed  before  the  acUon  was 
brought,  (c 

Where  the  landlord  had  distrained  his  tenant's  goods,  and 
delivered  them  to  A.  upon  A.'s  undertaking  to  pay  the  lent, 
which  he  failed  to  do,  it  was  held  that  the  landlord  oould 
not  maintain  an  action  ybr  money  had  and  received  against 
A.  for  the  value  of  the  goods,  (d) 

The  landlord  of  a  tenement  in  respect  of  which  he  daims 
a  right  of  way  over  the  lands  of  a  stranger,  does  not  lose  or 
spend  his  right  to  use  such  way  for  proper  pm  poses,  by 
demising  the  premises  and  transierriiig  the  oocnpatioii  of 
them  to  a  tenant.  Where,  therefore,  A.  broogfat  an  action 
against  B«  for  breaking  and  entering  bfa  close,  and  B.  pleaded 
a  r^ht  of  way,  and  at  the  trial  it  appeared  thai  the  pee* 
mises,  in  respect  of  which  the  right  was  claimed,  were  in  the 
occupation  of  B/s  tenant,  and  that  B.  went  over  the  bem 
in  quo  to  assert  the  right  of  way  which  had  been  obstructed, 
the  Court  held  that  B.  the  landlord,  might  use  the  way  to 
view  the  waste,  to  demand  rent,  or  to  remove  an  ofastroo- 
tion*  (e) 


strangers. 


u.  The  te-  {[^  xhe  tenant's  possessory  interest  enables  him  to  oMin- 

naot  8  reroe*  ^  ^  ^ 

di«sagaiiist  tain  trosposs  against  a  stranger  for  any  act  by  which  his  pos- 
session is  immediately  affected ;  or  an  action  upon  the  case 
for  the  commission  of  any  act,  the  consequences  of  which 
are  injurious  to  his  possession.  (/) 

(c)  Vowies  V,  Miller,  3  Taunt.      687. 
137.  (e)  Phmd  e.  Hollie,  1 B.  &  C.  8. 

(d)  Leery  v.  Goodson,  4  T.  R.         (/)  2  Rol.  Abr.  1191. 
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It  is  said  by  Lord  Coke  (g)  that  for  waste  committed  by 
a  stranger,  he  in  reversion  cannot  have  any  remedy  bat 
against  the  tenant,  and  that  the  tenant  shall  have  his  re- 
medy against  the  wrong-doer,  and  recover  all  in  damages 
against  him,  and  by  this  means  the  loss  shall  light  upon 
the  wrong-doer.  However,  both  lessor  and  lessee  shall  sue 
in  respect  of  trees  itgured  by  a  stranger,  the  lessor  for  the 
body  of  the  tree,  the  lessee  in  respect  of  the  shade  and 
fruit,  {k)  So  if  a  stranger  subvert  land  leased  at  will,  or  for 
years,  the  lessee  may  bring  trespass  against  him  and  have 
damages  for  the  profits,  and  the  lessor  may  have  another 
action  of  trespass,  and  shall  recover  damages  for  the  de- 
struction of  the  land,  (i) 

Where  a  stranger  enters  and  cuts  down  trees^  the  tenant 
may  maintain  trespass  against  him  for  the  breaking  of  his 
cloae,  and  the  cutting  down  of  the  trees.  But  since  their 
severance  puts  an  end  to  his  interest  in  them,  he  cannot 
recover  for  the  value  of  the  trees,  or  maintain  trespass,  de 
bonis  asportatiSf  or  trover  against  the  party  for  carrying 
them  away,  {k)  The  tenant  after  his  term  has  expired,  may 
maintain  either  case  or  trespass,  according  to  the  nature  of 
the  injury  done  to  his  possession,  during  the  existence  of  his 
term.  (Q 

The  damages  to  be  recovered  by  the  tenant  must  be  pro- 
portioned to  his  temporary  interest  in  the  land.  Where, 
however,  the  landlord  demised  lands  at  an  annual  rent  for 
twenty-one  years,  with  liberty  to  the  lessee  to  dig  half  an 
acre  of  brick  earth  annually ;  and  the  lessee  covenanted 
that  he  would  dig  no  more ;  or,  if  he  did,  that  he  would  pay 
an  increased  rent  of  375/.  per  half  acre,  being  after  the  same 

{$)  2  Inst.  303.  (ft)  Harlakenden's  case,  4  Rep. 

(A)  Biddle8fordr.On8low,3Lev.  62.6.    Evans  o.  Evans,  2  Camp. 

209.  191. 

(i)  19  Hen.  VI.  45.    2  Rol.  Abr.  if)  Bro.  Abr.  Trespass,  456. 
351,  pi.  4,  5. 
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rate  that  the  whole  brick  earth  was  sold  for ;  and  a  stranger 
having  dug  and  carried  away  the  brick  earth,  for  which  the 
lessee  recovered  against  him  the  full  value,  without  making 
any  deduction  for  the  interest  of  the  landlord,  the  Court  of 
Common  Pleas  held,  tiiat  the  lessee  was  entitled  under  the 
terms  of  his  lease,  to  retain  the  whole  damages,  (m) 

(m)  Attersoll  o.  Stevens,  dmnU.  Chambre,  J.,  1  Taunt.  183. 
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CHAPTER  THE  FOURTH, 


Of  Proceedings  by  a  Stranger  agcunst  Landlord  or 

Tenant. 

WniERE  the  landlord  has  made  himself  liable  to  repair  J^^^°„^''' 
the  demised  premises,  and  a  stranger  is  injured  by  his  neg-  "g^ios^  laQ<l- 
lect,  he  will  be  liable  to  a  special  action  upon  the  case,  (a) 
And  if  the  landlord  without  cause,  distrain  the  goods  of  a 
stranger,  trover  may  be  maintained  against  him  ;  (6)  or  the 
stranger  may  replevy,  and  proceed  in  the  same  manner  as 
the  tenant. 

Since  the  tenant  is  primd  facie  liable  to  keep  the  premises  ^-  ^g"**"* 
in  repair,  an  action  on  the  case  may  be  maintained  against 
him  for  an  injury  which  a  stranger  may  sustain  by  his 
neglect  (c) 

Where  tenant  for  years  erected  a  building,  whereby  the 
plaintiff's  lights  were  stopped,  for  which  obstruction  the 
plaintiff  recovered  in  an  action,  aud  then  the  tenant  un- 
derleased the  lands  upon  which  the  nuisance  stood  ;  it  was 
holden  that  an  action  on  the  case  might  be  maintained 
against  the  tenant   for  years,  or   bis  under-tenant,  at  the 


(a)  Payne  v.  Rogers,  2  H.  Bl.  T.  R.  298. 
350.     Leslie  v.  Pounds,  4  Taunt.  (c)  Cheethmn  o.  Hampson,  4 

649.  T.  R.  318. 

(6)    Shipwick  o.  Blanchard,  6 
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plaintiff's  election,  notwitbatanding  the  undedeaaei  and  the 
fonner  recovery,  (d) 

If  a  stranger,  whose  goods  are  about  to  be  distrained  upon 
the  tenant's  premises,  pay  the  rent,  he  may  maintain  an  ae* 
tion  against  the  tenant  for  money  paid  to  his  use.  And  where 
a  stranger,  to  redeem  his  goods,  which  were  distrained  by 
the  landlord,  was  compelled  to  pay  the  rent,  it  was  held  that 
he  might  maintain  assumpsit  for  money  paid  to  the  use  of  the 
original  lessees,  who  were  bound  by  their  covenants  to  the 
landlord,  although  some  of  them  had,  to  the  knowledge  of 
the  plaintiff,  before  he  placed  his  goods  on  the  prendses, 
assigned  their  interest  to  one  of  their  co-lessees,  who  was  in 
the  exclusive  possession  at  the  time,  {e) 


Ejectment 
by  stranger 
against  tenant. 

Tenant  bound 
to  give  notice 
to  landlord. 


11  Geo.  II. 
c.  19,  8. 12. 


When  a  stranger  brings  an  ejectment  against  the  tenant, 
his  landlord  may  appear  and  be  made  defendant.  {/)  In  one 
case,  indeed,  it  was  held  that  the  landlord  should  be  made 
defendant,  together  with  the  tenants  in  possession,  and  there- 
fore if  the  tenants  would  not  stand  the  suit,  the  landlord 
could  not  be  let  in.  (g)  The  authority  of  that  case  was, 
however,  questioned  very  soon  after  it  was  decided;  (A)  and 
all  doubt  has  been  since  removed,  for  in  order  to  prevent  frau- 
dulent recoveries  of  lands,  and  to  prevent  tenants  from  se- 
creting declarations  in  ejectment  from  their  landlords,  it  b 
enacted  by  statute  1 1  Geo.  IL  c.  19,  s.  12.  "  That  every 
tenant,  to  whom  a  declaration  in  ejectment  shall  be  delivered, 
shall  give  notice  thereof  to  his  landlord,  or  his  landlords 
bailiff  or  receiver,  under  penalty  of  forfeiting  the  value  of 
three  years'  improved  or  rack-rent  of  the  premises  so  de- 
mised ;  to  be  recovered  by  action  of  debt ;  in  which  no  es- 


(d)  RoseweU  o.  Prior,  3  Sslk. 
460.  S.  C.  Ld.  Raym.  ri3.  12 
Mod.  635. 

(e)  Exall  o.  Partridge,  8  T.  R. 
308.    S.  G.  3  £8p.  8. 

(/)  Fenwicke's  case,  1  Salk.  257. 
Fairclaim  dem.  Fowler  v.  Sham- 


tide,  Bmr.  1290.    S.  C.  Bl.  Rrp 

367. 

{g)  Goodright  o.  Hart»  2  Strange, 
830. 

Kh)  Fowler  o.  Shamtida,  died 
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soigDi  protection,  or  wager  of  law,  shall  be  allowedi  nor  any 
more  than  one  imparlance."  And  by  section  IS,  the  land- 
lord is  empowered  to  make  himself  defendant  jointly  with  and  landlord 
the  tenant,  in  case  the  tenant  appear ;  or  if  the  tenant  suffer  deie^f '^"^^ 
judgment  by  default,  though  judgment  must  be  signed  against 
the  casual  ejector,  it  shall  be  stayed,  and  the  landlord  alone 
let  in  to  defend  upon  his  application. 

Where  a  demise  was  made  of  certain  lands,  with  liberty  to 
dig  for  certain  ore,  in  adjacent  mines,  under  lands  not  in- 
cluded in  the  demise ;  and  the  tenant  fraudulently  concealed 
a  declaration  in  ejectment,  and  suffered  judgment  by  de« 
fault ;  and  the  sheriff,  by  the  collusion  of  the  tenant,  de- 
livered possession  of  the  lands,  and  also  of  the  mines,  although 
the  mines  were  not  mentioned  in  the  declaration ;  it  was  held 
that  the  tenant  was  liable  to  treble  the  value  of  the  rent  of 
the  premises,  and  of  the  mines  also;  and  that  the  tenant  was 
estopped  by  his  conduct  from  objecting  that  the  mines  could 
not  be  recovered  under  the  declaration  in  ejectment,  (t) 

(t)  Crocker  9.  FothergUl,  3  B.  &  A.  662. 
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CHAPTER  THE  FIFTH, 


Criminal  Responsibility  of  Landlord  and  Tenant. 

M.  HE  landlord  is  answerable  criminally  for  a  forcible  entry 
on  the  demised  premises ;  as  is  the  tenant  for  a  forcible  de- 
tainer of  them. 

If  the  landlord  enters  with  a  strong  hand  to  dispossess 
the  tenant  by  force,  he  may  be  indicted  for  a  forcible  entry,  (a) 

If  the  tenant  keep  possession  by  force  of  arms,  or  by  in- 
timidation, he  will  be  guilty  of  a  forcible  detainer,  (b) 

7  &  8  Geo  IV.      ^y  *®   Statute  7  &  8    Geo.  IV.  c.  80,   s.   2,  it  is 
c.  30.  enacted,  "  That  it  any  person  shall  unlawfully  and  malicioasly 

set  fire  to  any  house,  stable,  coachhouse,  outhouse,  ware- 
house, office,  shop,  mill,  malthouse,  hop- oast,  bam,  or 
granary,  or  to  any  building,  or  erection,  used  in  carrying  on 
any  trade  or  manufacture,  or  any  branch  thereof,  whether 
the  same,  or  any  of  them  respectively,  shall  then  be  imtie 
possession  of  the  offender ^  or  in  the  possession  of  any  other 
person,  with  intent  thereby  to  injure  or  defraud  any  persoo, 
every  such  offender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  sufier  death  as  a  felon.'' 

By  this  statute,  therefore,  any  omission  in  the  cooimon 
law  or  statute  law,  for  the  punishment  of  either  owner  or 

(a)  Taunton  v.  Costar,  7  Tsunt.         (b)  Com.    Dig.  Fordbk  RUrj. 
432,    et  vide  Bac.  Abr.  Forcible     (B.) 
Entry,  (B.) 


Arson. 
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tenant  in  posaesBion,  wilfully  setting  fire  to  the  premises,  has 
been  supplied. 

By  the  statute  7  &  8  Geo.  IV.  c.  29,  s.  45,  repealing  7&8G€o.iv. 
the  S  William  and  Mary,  c.  9,  s.  5,  it  is  enacted,  "  That  ""'  ^^' 
if  any  person  shall  steal  any  chattel,  or  fixture,  let  to 
be  used  by  hun  or  her,  in  or  with  any  house  or  lodging, 
whether  the  contract  shall  have  been  entered  into  by  him 
or  her,  or  by  her  husband,  or  by  any  person  on  behalf 
of  him  or  her,  or  her  husband,  every  such  offender  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny ;  and  in  every  such  case  of  stealing  any  chattel, 
it  shall  be  lawful  to  prefer  an  indictment  in  the  common  form 
as  for  larceny,  and  in  every  such  case  of  stealing  any  fixture, 
to  prefer  an  indictment  in  the  same  form  as  if  the  offender 
were  not  a  tenant  or  lodger,  and  in  either  case  to  lay  the 
property  in  the  owner  or  person  letting  to  hire." 

By  this  latter  statute,  the  party  committing  the  felony,  is 
punishable,  whether  he  occupies  the  entire  furnished  house, 
or  only  part  of  it ;  and  also  for  the  subtraction  of  fixtures,  aa 
well  as  other  goods. 


By  the  act  of  the  1  &  2  Vict  c.  1 10,  for  aboHsbing  arrest 
on  mesne  process,  except  in  certain  cases,  and  for  extend- 
ing the  remedies  of  creditors  against  the  property  of  debtors, 
and  for  amending  the  laws  for  the  relief  of  uisolvent  debtors 
in  England,  the  powers  vested  in  the  Court  then  es- 
tablished for  the  relief  of  insolvent  debtors  in  England,  are 
continued  and  vested  in  the  Court,  to  be  continued  by  virtue 
of  that  act;  and  by  the  50th  section  the  like  provisions  are 
made  for  the  relief  of  the  insolvent  m  respect  of  his  liability 
to  rent  and  the  covenants  in  any  lease,  in  case  the  assignees 
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elect  to  accept  the  same,  and  for  empowering  the  knor  to 
apply  to  the  Court  in  case  the  assignees  decUne  to  make 
their  election  as  were  inserted  in  the  7  Geo.  IV.  c.  56,  before 
noticed,  (a)  But  under  neither  statute  does  the  lessee  ap- 
pear authorized  to  deliver  up  the  lease  in  case  the  assigiiee 
refuse  to  accept  it  as  provided  for  in  the  6  Greo*  IV.  c.  16^ 
relating  to  bankrupts,  (b) 

(o)  Stipra,  p.  396.  (b)  Swpra^  p.  302. 


APPENDIX. 


PRECEDENTS  OF  AGREEMENTS. 

No.  I. 

Agreement  for  Lodgings. 

-MLeMORANDUM  of  an  agreement  entered  into  this 
day  of  1840,  between  A.  B.  of,  &c.  and  C  2>.  of,  &c. 

whereby  the  said  A.  B.  agrees  to  let,  and  the  said  C  D.  agrees 
to  take,  the  rooms  or  apartments  following :  that  is  to  say, 
{describe  the  rooms'],  with  the  use  of  the  yard  To  hold 

the  same,  for  the  term  of  six  calendar  months  certain,  to  com- 
mence from  next  after  the  date  hereof,  after  the  rate 
of                  yearly  ,  payable  quarterly,  by  equal  por- 
tions :  the  first  quarterly  payment  to  be  made  on  next 
ensuing  the  date  hereof:  and  it  is  further  agreed,  that  at  the 
expiration  of  the  said  term  of  six  calendar  months,  the  said 
C.  D,  may  hold  and  occupy  the  said  rooms  or  apartments,  and 
have  the  use  of  the  said  yard  as  aforesaid,  from  quarter  to 
quarter,  for  so  long  a  time  as  the  said  C.  2>.  and  A,  B.  may 
mutually  agree,  at  the  rent  of                   for  each  quarter,  and 
that  each  party  be  at  liberty  to  quit  possession,  on  giving  to 
the  other  a  quarter's  notice  in  writing.     And  it  is  also  further 
agreed  between  the  said  parties,  that  when  the  said  C.  2>.  shall 
quit  the  premises,  he  shall  leave  them  in  as  good  condition  and 
repair  as  they  shall  be  in  on  his  taking  possession  thereof,  rea- 
sonable wear  excepted. 

Witness.  A.  B. 

CD. 
X  X  2 
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No.  II. 

Agreement  for  ready  furnished  Lodgings. 

MEMORANDUM  of  an  agi^eement  entered  into  this 
day  of  between  A.  B.  of,  &c.  of  the  one  part, 

and  C  D.  of,  &c.  of  the  other  part^  whereby  the  said  A.  B. 
agrees  to  let  to  the  said  C.  Dl' [describe  the  rooms']^  ready  fur- 
nished ;  together  with  the  attendance  of  his  servant, 
in  common  with  the  other  lodgers  and  also  the  use  of  a 
cellari  at  the  rent  of  pounds  per  quarter.  And  the  said 
C  D,  agrees  to  take  the  said  premises,  at  the  rent  aforesaicf,  and 
tliat  if  he  shall  break  or  damage  any  articles  of  the  iumitare 
of  the  said  A,  S.^  he  will  make  good  or  repair  the  same,  or  pa; 
him  sufficient  to  enable  the  said  A.  B.  to  put  the  same  in  the 
same  plight  and  condition  as  they  now  are  in.  And  it  is  fur- 
ther agreed,  that  if  either  party  shall  quit  or  leave  tiie  premises, 
he  shall  respectively  give  or  take  a  month's  notice  in  writing, 
to  be  computed  from  the  date  of  the  said  notice. 
Witness,                                                                   A.  B. 

CD. 


No.  III. 


Agreement  for  Lease  of  a  Messuage  and  Land. 

MEMORANDUM  of  an  agreement  entered  into  this 
day  of  1 840,  between  A.  B.,  of  of  the  one  part, 

and  C  D.  of  of  the  other  part,  whereby  the  said  A.  B., 

agrees  by  indenture  to  be  executed  on  or  before  Michaeloas 
day  next,  to  demise  and  let  to  tbe  said  C.  Jk,  a  messuage  or 
tenement,  with  the  garden  and  appurtenances  thereto  beloi^- 
ing,  situate,  lying,  and  hdi^  ia  .  in  the  parish  of 

in  the  oounly  of  now  or  late  in  th«  occupation  of 

together  with  all  that  fiekl  or  doae»  sitoatet  lying*  ud  hant  ^ 
aforesaid,  ralled'or  known  bf  th^  nane  of 
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now  or  late  in  the  occupation  of  » to  hold  to  the  said 

C.  D.f  his  executors,  administrators,  and  assigns,  from  Michael- 
mas day  aforesaid,  for  and  during  the  term  of  years, 
at  or  nnder  the  clear  yearly  rent  of  pounds,  payable 
half-yearly,  clear  of  all  taxes  and  deductions  except  the  land- 
tax.  In  which  lease  there  shall  be  contained  coTenants  on  the 
part  of  the  said  C.  2)«,  his  executors,  administrators,  and  as- 
signs, to  pay  the  rent,  and  to  pay  all  taxes,  rates,  and  assess- 
ments (except  the  land-tax,)  to  repair  the  premises  (except 
damages  by  fire,)  to  deliver  the  same  up  at  the  end  of  the  tana 
in  good  repair  (except  as  last  aforesaid,)  with  all  other  usual 
and  reasonable  covenants,  and  a  proviso,  that  in  the  event  of 
the  premises  beipg  destroyed  or  rendered  uninhabitable  by  fire, 
the  rent  shall  be  suspended  until  they  shall  be  again  rebuilt,  or 
rendered  inhabitable,  and  a  proviso  for  the  re-entry  of  the  said 
C.  D.  his  heirs,  or  assigna^  in  case  of  non-payment  of  the  rent 
for  the  space  of  days  after  either  of  the  said  rent  days, 
or  the  non-performance  of  the  covenants.  And  there  shall  also 
be  contained  a  covenant  on  the  part  of  the  said  A.  j5.,  his  heirs 
and  assigns,  for  quiet  enjoyment.  And  the  said  C  D.  hereby 
agrees  to  accept  the  said  lease  on  the  terms  aforesaid.  And 
it  is  mutually  agreed,  that  in  the  mean  time  and  until  the  said 
lease  shall  be  executed,  nothing  herein  contained  shall  be  con- 
strued into  a  present  or  actual  demise  of  the  said  premises, 
and  that  the  cost  of  this  agreement,  and  of  making  the  said 
lease  and  a  counterpart  thereof,  shall  be  borne  by  the  said  par- 
ties equally. 

Witness.  A.  B. 

CD. 


No.  iv:.    . 

Agreement  for  a  Farming  Lease. 

MEMORANDUM'of  an  agreement  made  this  day  of 

in  ibe  year  between  A.  B*^  &o<.,  of  the  one 

part,  And  CM.,  &Gk  of  the  other  part,  whereby  it  is  agreed, 

that  the  uii-Ai  £*.8hall/on  or  before  the  25th  day  of  March 
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now  next  ensuing,  make  and  execute  unto  the  said  CD^hk 
executors,  administrators,  and  assigns,  a  good  and  valid  kase 
renr  ^'^^       ^^  ^^^  ^^^^  messuage,  &c.,  and  all  those  several  closes,  fueces, 
or  parcels  of  land,  &c.,  with  the  appurtenances  thereunto  be- 
longing, for  the  term  of  years,  from  the  said  SSdi  daj 
of  March,  at  the  yearly  rent  of  pounds,  -ptcyMe  half- 
yeariy,  clear  of  all  deductions  for  taxes,  or  on  any  other  aocooot 
whatsoever  (except  the  land-tax,)  the  first  payment  of  the  and 
rent  to  be  made  at  Michaelmas  day  next,  and  at  or  under  the 
further  yearly  rent  of  6L  for  every  acre,  and  so  in  propor1i<m 
for  a  less  quantity  of  meadow  or  pasture  ground,  which  shall 
be  ploughed  or  converted  into  tillage  contrary  to  a  covenant  to 
And  a  further    be  Contained  in  the  said  lease,  as  hereinafter  directed :  the  firit 
fo°pl^oghk^.    PAjnoQent  of  the  last-mentioned  rent  to  be  made  on  the  first  half- 
yearly  rent-day  after  such  ploughing  and  conversioQ  into  tillage 
Theletmto      as  aforesaid;  and  in  the  said  lease  there  shall  be  contained 
niDU Intht     co^^&nts  on  the  part  of  the  said  C.  D.,  his  executors,  admin- 
partof  the        istratbrs,  and  assigns,  to  pay  the  aforesaid  rents,  and  to  pay  all 
To  Day  i^t      ***®s>  rates,  and  assessments  (except  the  land'4ax,)-**'fer  doing  all 
and  taxes.        manner  of  repahv  to  the  said  buildings,  hed^s^  ditches,  raSs, 
(la^irf  finS-  *"^  ^^^^  fences,  (the  said  A.  B.,  his  hen»  or  aflsigns,providiBg 
iogtimber,&c.)  upon  the  premises,  or  within            miles  diereof, rough  timber, 
bricks,  tiles,  and  lime,  for  the  doing  thereof,  to  be  conveyed  by 
Forpermisaon   the  said  C.  2>.,  his  exccutors,  administrators,  or  assigBs)*-4br 
!eiMdnk  ^^  ^^  permission  for  the  said  A.  J?.,  his  heirs  or  assigns,  at  aU  season- 
Not  to  ptoagh    able  times,  to  view  the  state  of  repairs.    That  the  said  C  Z>., 
>n«*<iow,          |^|g  executors,  administrators,  or  assigns,  shall  not  plough  or 
convert  into  tillage  any  of  the  closes  of  meadow  or  pasture 
ground  without  the  licence  of  the  said  A.  B.,  his  heirs  or  as- 
Not  to  carry  off  sigus,  in  writing  first  obtained.    That  the  said  C.  D.,  his  exe- 
odder,  &c.       eutors  OT  administrators,  shall  not  carry  off  from  the  (arm  any 
hay,  straw,  or  other  fodder,  and  that  the  said  CD.,  his  execo- 
To  spread  dang  tors,  administrators,  or  assigns,  shall  spread  on  some  part  of 
epxemiaes.  ^j^  ^  j  lands  in  an  husbandlike  manner,  all  the  dung,  manure, 
And  manage     and  compost,  which  shall  arise  firbm  the  said  fiurm,  and  shall  in 
rMbi!^e      ^^  respects  manage  and  cultivate  the  same  in  an  husbandltte 
manner,          manner,  and  accor£ng  to  die  usual  course  of  husbandry 
To  leave  dung   in  the  neighbourhood,  and  shall  leave  aH  the  dung, 

^^'  and  compost  of  the  last  year,  for  the  use  of  the  landhml  or 
Not  to  cnt  succeeding  tenants.  That  the  said  C.  2>.,  his  execulon,  ad- 
certa^  growth.  iBinistrators,  or  assigns,  shall  not  cut  or  plash  any  of  the  ^piiek 
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hedges  under  years*  growth,  and  shall  cut  or  plash 

those  at  seasonable  times  in  the  year,  and  at  the  time  of  doing 
taereof  shall  cleanse  the  ditches  adjoining  thereto,  and  guard  To  cleans 
and  preserve  the  hedges,  which  shall  be  so  cut  and  plashed  as  ^^^^'  ^^- 
afor^said,  from  destruction  or  injury  by  cattle,  mad  shall  also  at 
all  tines  guard  and  preserve  all  young  hedges  and  young  trees 
from  i\e  like  destruction  or  ii^ury.    That  the  said  C.  D.,  his  To  ^P|^  ^ 
executors,  administrators,  or  assigns,  shall,  in  the  summer  im-  end  of  the  term 
mediately  preceding  the  determination  of  the  said  term  to  be  for  ^crop- 
granted  as  aforesaid,  prepare  for  seed  in  an  husbandlike  manner 
such  part  of  the  land  as  shall  be  in  a  course  of  fallow,  and  fit 
to  be  sowi^  with  a  crop  the  ensuing  season,  and  lay  down  with 
clover  seed  and  rye«grass  acres  of  the  arable  land  To  lay  down 

which  shall  be  then  in  tillage,  sowing  upon  each  acre  thereof  ^^^^  &c. 

pounds  of  the  best  clover-seed  and  bushels 

of  the  bast  ry&>grass  seed.  And  in  the  said  lease  there  shall  Lmm  to  con- 
be  contained  a  proviso  for  re-entry  by  the  said  A*  A,  his  beir^  ^^^Ul^^ 
or  asaigps^  in  case  of  non-payment  of  rent  for  the  space  of 

days,  or  ,non*performance  of  the  covenantSj  or  in  case 
the  said  C  JO.,  bis  executors,  administrators,  or  assigns,  sl^Ul 
assign,  underlet,  or  otherwise  dispose  of  the  said  premises,  or 
any  part  thereof,  or  do  commit  or  sufier  any  act  or  deed 
whereby,  or  by  means  whereof  the  said  premises,  or  any  part 
thereof,  shall  be  assigned,  under-let,  or  disposed  of,  without 
the  consent  in  writing  of  the  said  A.  B.y  his  heirs  or  assigns, 
first  obttuned*  And  there  shall  be  contained  covenants  on  the  And  covenants 
part  of  the  said  A*  B.^  his  heirs  and  assigns,  for  quiet  enjoy*  °u  \**®  J|"  dibr 
ment* — That  the  said  A.  JS.,  his  heirs  or  assigns,  shall,  upon  quiet  enjoy- 

days'  notioe,  provide  and  allow  to  the  said  C.  J9..  his  ™^°^    . . 

^,     ,    .  ^  -         .  ,  .      *  To  provide 

executors,  admmistrators,  and  assigns,  upon  the  premises,  or  timber,  6ic«  (or 
within  miles  thereof,  all  such  rough  timber,  bricks,  ^^P^*"* 

tiles,  and  lime,  as  shall  be  necessary  for  the  repair  of  the  pre* 
raises:  the  said  materials  to  be  conveyed  at  the  expense  of  the 
saidr-C,  i>«,  his  executors,  administrators,  and  assigns. — That  To  permit  te- 
the  said  A.  B.^  his  heirs  and  assigns,  shall  permit  the  said  C.  JD.  [hom  o?t^ 
his  executors,  administrators,  or  assigns,  to  have  the  use  of  the  bam,  &c.  at 
great 'banp,  the  stable  for  four  horses  adjoining,  and  the  stack-  ^^^ 
yard' aiMlfarm^yard,  until  after  the  expiration  or  deter- 

nunatiM  of  the  said  term,  for  the  convenience  of  thrashing  out 
the  last  ye»x[»  crops  of  com  and  grain,  and  feeding  his  or  their 
cattle  wkh.  theatrair  apd  fodder,  so  that  the  same'^may  be  made 


^^0  Appendix. 

into  manure  to  be  left  oq  the  eud  premiBee  as  ftfereiaid;  a»i 
also  some  oonvenient  room  in  the  fiurohlioiine  for  his  or  Aeir 
servants  to  lodge  and  diet  in,  until  the  time  sfereaMdy  wkhotf 
any  reconipenoe  being  made  for  the  saoie  respeetiirely. 
Witness.  A.  /• 

CD. 


No.  V. 

Short  agreemenifor  a  farming  Lease, 

MEMORANDUM  between  A.  B.  of,  &c.  of  the  one  part, 
and  C.  D.  of,  &c,  of  the  other  part  The  said  A.  B.  dodi 
hereby,  for  himself  his  h^irs^  and  assigns,  f^iee  wilb  the  ttid 
C.  D.,  his  executors  and  administrators,  in  manner  following : 
that  is  to  say,  that  he,  the  said  A.  A,  his  hein  ax  assigns,  or 
some  or  one  of  them,  shall  and  will  on  or  before  the  day 
of  now  next  ensuing  the  date  hereof  make,  exMttle, 

and  deliver,  and  the  said  C.  JO.  doth  heareby  for  hunad^  ^ 
executors.and  administrators,  promise  and  agree  to  and  with  die 
said  A.  £.,  his  heirs  and  assigns,  to  accept  and  take  a  good 
and  effectual  indenture  of  lease,  to  be  prepared  by  the  said 
A.  J9.,  his  heirs  or  assigns,  at  the  costs  and  cfaaqgea  of  die 
said  C.  D.,  his  executors  or  adminiotratovs,  of.  all  thai  mes- 
suage, farm,  and  hereditaments,  called  or  known  by  iko 
name  of,  &c.,  situate  at,  &c*  with  the  appartennnta  ki  the 
term  of  years,  to  be  computed  from  the  said 

day  of  at  the  yearly  rrat4]if     I    And  U  it  haidiy 

further  agreed  and  declared  between  and  )i>y  the  said  parties, 
that  there  shall  be  contained  in  the  said  intended  indentuse  of 
lease  all  such  covenants,  pronsoea»  and  cimditiom  as  ageroaiion 
able  and  usual  in  leases  of  premises  of  a  like  naliiie  in  the 
neighbourhood  or  country  where  the  said  iann  and  heredita- 
ments are  situate ;  and  that  in  the  meantime,  and  until  the  said 
indenture  of  lease  shall  be  executed,  noj^ing  in  these  nrtidet 
contained  shall  be  construed  into  a  present  or  actital  daoiiaa  of 
the  said  farm  and  premises* 
And  the  said  C.  D.  doth  hereby  for  himself,  his  executon 


Appendix.  681 

and  administrators,  promise  «id .  agree  to  and  with  the  taid 
J.  B.9  his  heirs  and  assigns,  that  he  or  they,  or  some  or  one 
of  them,  shall  and  will  execute  and  deliver  to  the  said  A.  B., 
his  heirs  or  aas^^ns,  a  counterpart  of  the  said  intended  inden*^ 
ture  ^t  the  same  time  that  the  said  J.  B.,  his  heirs  or  assigns, 
shall  es^cute  and  deliver  unto  the  said  C.  D.,  his  executors  or 
administrators,  such  intended  indenture  of  lease  as  aforesaid. 
Witness.  A,  B. 

CD. 


No.  VL 

Memar€mdum  cf  Agreement /or  Lease  of  Copyholds. 

MEMORANDUM,  &c. 

The  saki  A.  S.  agrees  to  grant,  and  the  said  C.  D.  agrees 
to  take,  a  good  and  effectual  demise  by  indenture  of  all  that, 
&c.  [iueribe  the  premise»\  for  the  term  of  years,  at  the 

yearly  rent,  &c.,  and  under  and  subject  to  the  usual  covenants, 
conditions,  and  provisions  contained  in  leases  of  a  like  nature, 
if  the  lord  of  the  manor  in  which  the  same  lands  and  lieredita- 
msDtsare  situate  shall  grant  his  license,  [or  **  if  accordii^g  to 
the  custMi  of  the  said  tilianor,  the  said  premises 'may  be  so 
denised  without^  iiieurritig  a  fofieittkre."^ '  And  the  said  A.  B. 
doth  hdk'eby^ftr'biQuelf,  his  heirs  and  assigns,  promise  and 
agree  to  inA  with  the  said  C.  Dl,  his  executors  and  adminis- 
traCDTB^  to  use  hie  utmost  endeavour  to  procure  from  the  lord 
of  the  said  manor  a  pn^r  and  sufficient  license  and  consent 
for  die  granting  and  demising  the  said  premises  for  the  term 
heMinbeftm  mentioned.  Provided  always,  and  it  is  hereby 
expresidy  agreed  and  declared,  that  in  case  the  said  A.  B.,  his 
heins^  and  assigns,  shall  not  be  able  to  obtain  the  licence  or 
consent  of  the  lord  of  the  said  manor  to  demise  the  said  lands 
and  pramises  in  the  manner  hereinbefore  mentioned,  then  and 
in  M^  oase  this  present  memorandum  shall  be  void  and  of  none 
efiect  as  far  as  relates  to  the  granting  or  demising  of  the  said 
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term  of  years  hereinbefore  mentianed ;  bat  that,  nererdK- 
less,  it  shall  be  in  that  case  construed  to  be  an  agreement  for 
the  demise  by  indenture  of  the  said  premises  for  the  tens  of 
one  year  and  for  one  year  only,  or  for  snch  other  longer  tern 
for  which  the  same  may  be  lawfully  granted,  according  to  the 
custom  of  the  said  manor,  at  and  under  the  yearly  rent  and 
covenants  hereinbefore  mentioned,  with  a  coyenant  in  the  said 
indenture  of  lease  to  be  contained  on  the  part  of  the  said  A.  B.^ 
his  heirs  and  assigns,  that  he  and  they  shall  and  will  pennit 
and  suffer  the  said  lessee,  his  executors,  administrators,  and 
assigns,  to  have,  hold,  and  quietly  enjoy  the  said  premises  firom 
year  to  year,  or  for  such  longer  successive  terms  as  tJbe  custom 
of  the  said  manor  may  permit,  until  the  full  end  and  term  of 
years  hereinbefore  agreed  to  be  granted  as  aforesaid. 
Witness,  Jl*  £• 

CD. 


No.  VIL 


Parties. 

Letting  from 
year  to  year. 


Rent  payable 
half-yearly. 

Tenant  to  hold 
famiture  while 
he  occupies 
house. 


Agreement  to  Lei  a  Famished  Howe  from  Yetnr  to  Year. 

MEMORANDUM  between  A.  B.  of,  &c.  of  the  one  part, 
and  C.  D.  of,  &c.  of  the  other  part    The  said  A.  B.  heirty 
agrees  to  let,  and  the  said  C.  D.  hereby  agrees  to  take,  all  that 
messuage  or  tenement,  &c.  for  one  whole  year,  from  the 
day  of  instant,  and  so  on  firom  year  to  year,  so  long  as 

this  agreement  shall  continue  in  force,  determinable  by  either  of 
the  said  parties  giving,  either  in  the  first  or  any  subsequent  year, 
to  the  odier  of  them  three  calendar  months'  noUoe  in  writiii^ 
for  that  purpose,  at  the  yearly  rent  of  /.,  payable  by  equal 
half-yearly  payments,  on  the        day  of  and  the 

day  of  in  each  year,  without  deduction :  and  it  is  agreed 

that  the  said  C.  D.  shall  and  may  hold,  use,  and  enjoy  in  and 
upon  the  said  messuage  and  premises,  the  furniture  and  other  the 
eflfects  specified  in  the  schedule  here  underwritten,  daring  mch 
time  as  the  said  C.  D.  shall  coQtinue  to  occupy  the  said  pfc- 
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mises  under  this  agreement:  and  that  he,  the  said  C.  D.,  his  Tenant  to  pay 

executors  or  administrators^  shall  pay  to  the  said  A*  B*  for  the  ^^^  for  ftlrai- 

use  of  the  said  furniturey  the  annual  sum,  in  addition  to  the  said  tura. 

yearly  rent  of         L,  by  half-yearly  payments  on  the  days  and 

times  appointed  for  the  payment  of  the  said  rent  of       k  clear  of 

all  deductions  :  and  the  said  C.  i>«  hereby  agrees,  during  the  Agreement  by 

time  he  shall  occupy  the  said  messuage  and  premises  under  this  |^^°^J^  ^^" 

agreement,  well  and  substantially  to  repair  and  keep  repaired, 

at  his  or  their  own  expense,  all  the  glass  and  other  windows, 

window  shutters,  locks,  fastenings,  bells,  and  all  other  fixtures, 

in,  upon,  and  belonging  to  the  said  premises,  and  leave  the 

same  in  such  good  repair  at  the  time  of  quitting  the  occupation 

of  the  said  premises  :  and  not  wilfiilly  injure  any  of  the  said  Not  to  injure 

fiuniture  and  effects,  or  use  them  as  furniture  for  or  in  any  ,^°nme'in  any 

other  house  than  the  said  messuage :  and  so  far  as  circumstances  ^^^^^  ^^^"^ » 

,  and  preserve 

will  permit  (reasonable  wear  and  tear  only  excepted)  to  keep  same  in  such 
and  preserve  the  same  in  the  like  state  and  condition  as  at  pre-  p,^"  and  ** 
sent :  and  supply  and  make  good  (by  replacing  articles  of  the  make  good 
same  sort  and  value)  all  such  articles  of  furniture  and  efiects  as  ^  ^^  ^^ 
shall  be  broken  or  destroyed:  and  on  quitting  the  said  pre-  liver  to  landlord 
mises,  to  deliver  up  to  the  said  A.  J8.,  or  leave  in  or  upon  the  g^SiconcSion 
said  messuage  or  premises,  all  the  said  furniture  and  other  u  aforesaid, 
efiects,  in  such  state  and  condition  as  aforesaid,  except  such  sabstitated  as 
articles  as  shall  be  broken  or  destroyed  as  aforesaid,  and  in  lieu  ^o^*"^* 
thereof  all  such  articles  as  shall  have  been  substituted  as  afore- 
said. 
Witness.  A.  B. 

CD. 

The  schedule  to  which  the  above-written  memorandum  of 
agreement  refers. 
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No.  VIII. 

Agreement  for  a  Letting  for  one  Year  certain^  and  so  on 

from  Year  to  Year. 

MEMORANDUM,  &c.,  between  J.  £.  and  C.  D.  The 
said  J.  B.  agrees  to  let  to  the  said  C.  D.,  and  the  said  C.  D, 
agrees  to  take,  all  that  messuage  for  one  year  certain^  and  for 
one  year  only,  from  the  date  hereof;  and  after  the  expiration  of 
such  one  year,  for  such  longer  time  as  both  parties  shall  agree  on, 
or  until  the  expiration  of  three  months  after  notice  to  quit  shall 
at  any  time  be  given  by  either  of  the  said  parties  to  Ae  other 
of  them,  at  the  yearly  rent  or  sum  of  /.,  or  a  proportionate 
part  thereof,  for  any  time  less  than  a  year  that  the  said  C.  D. 
shall  occupy  the  said  premises  after  the  expiration  of  the  said 
first  year. 

Witness.  J^B. 


m 


LEASES. 


No.  I. 


Leate  of  a  Metmtige  in  Lowdm. 

■ 

THIS  INDENTURE,  &c.  made,  &e.  whoeaselh 

that  in  conttderation  of  the  vent,  ooivenants,  agreements  \Mt 
with  coQtainedi  and  on  the  part  of  die  said  C.  D^  Us  aMmocs, 
administratofB^  and  assigns,  to  be  paidj  obaened,  and  per- 
formed*  he  the  said  A.  B.  hath  demised  and  leaaed,  and  bj 
these  presents  doth  dennae  and  lease  unto  the  said  C.  i>.» 
his  executors,  admifnatratora,  and  assigns^  idl  that  meaatgt, 
Ceoenl  words.  &©•,  with  all  ways,  passages,  lights,  caseoients,  room^  vmln, 
cellars,  areasi  yards^  water-couraes,  profiU,  oon?enienoei»  hm- 
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ditamentSy  and  appurtenances,  whatsoeveri  to  the  said  messuage 
or  premises  hereby  demised,  belonging  or  in  any  way  apper- 
taining, or  reputed  or  known  to  be  part,  parcel,  or  member 
thereof:  all  and  singular  which  said  messuage  and  premises 
are  now,  or  lately  were,  in  the  occupation  of  £.  F.,  his  as- 
signee or  assigns,  to  have  and  to  hold  the  said  messuage  or  Habtndum  for 
tenement  and  premises,  with  the  appurtenances  hereby  de-      ^"' 
miaed  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  from  the  25th  day  of  December  last  past,  for  and 
during  the  term  of  twenty-one  years,  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  determinable  neverthe- 
less at  the  expiration  of  the  first  seven  or  fourteen  years  neterminable 
thereof,  upon  such  conditions  as  are  hereinafter  mentioned :  wven  or  four- 
be  the  said  C  2).,  his  executors,  administrators,  and  assigns,  ^^"  y^^' 
yielding  and  paying  yearly  and  every  year  during  the  said  At  thereat  of, 
term,  the  yearly  rent  or  sum  of  pounds,  of  lawful     ^ 

money  of  Great  Britain,  the  same  to  be  paid  by  equal  quar- 
terly payments  on  the  respective  days  following:  namely, 
on  the  2dth  day  of  March,  the  24th  day  of  June,  the  29th 
day  of  September,  and  the  25th  day  of  December,  in  every 
year,  (save  and  except,  at  all  times  during  the  said  term,  Exception  as  to 
such  proportionable  part  of  the  said  yearly  rent  of  pounds  ^^** 
as  shall  or  may  grow  due  during  such  time,  as  the  messuage  or 
tenement  hereby  demised  shall  without  the  hindrance  of  the 
said  C.  2).,  his  executors,  &c.  be  and  remain  uninhabitable  by 
reason  of  accidental  fire)  and  to  be  clear  of  all  and  all  manner 
of  parliamentary,  parochial,  and  other  taxes,  assessments, 
rates,  and  deductions  whatsoever ;  the  first  quarterly  payment 
thereof  to  commence  and  be  made  on  the  24th  day  of  June  next 
ensuing  the  date  of  these  presents.  And  the  said  C.  D.  doth  Covenant  to 
hereby  for  himself,  his  executors,  &c.  covenant,  promise  and  ^^^  ^^^' 
agree  to  and  with  the  said  A.  £•,  his  executors,  &c.  that  he 
the  said  C.  D.,  his  execucors,  &c*  shall  and  will  yearly  and 
every  year  during  the  continuance  of  the  said  term  hereby  de- 
mised («ave  and  except  as  afbresaid,)  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  said  A*  B.^  his  executors,  &c.  the 
said  yemrly  sum  or  rent  of  pounds,  on  the  respective 

days,  and.  in  the  manner  on  and  in  which  the  same  is  here- 
inbcfinna  made  payable.     And  idso  shall  and  will,  well,  and  Aodtaxes(cx. 
truly  pay^  or  cause  to  be  paid, all  and  all  manner  of  taxei,  "P* <"dtoi.) 
assessmentfli  rates^  and  impositions  whatsoever^  parliamentary, 
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Aj^m4ix. 


CoTenant  that 
leaiee  shall 
pdnt  e?ery 
third  year. 

And  do  other 
repain. 


Pow6r  to  lessor 
to  Tiew  the 
state  of  the 
repairs. 


After  notice. 


Coyenant  by 
lessee  to  repair. 


parochial  or  oiberwise,  (ihe  land-Ux  only  eimptad,}  wbkh  aow 
are,  or  shall  at  any  tioie  duriog  the  contiQuaaee  of  the  said 
lenn  hereby  demisedt  be  assessed,  rated*  or  imposed  on  the 
said  demised  messuage  or  tenement,  and  premises,  or  any  psit 
thereof,  or  on  the  said  yearly  rent  hereby  reserved*  or  any  part 
thereof,  or  on  the  said  C.  D.,  bis  executors,  &G.  on  aocouot 
thereof.  And  also  that  he  the  said  C.  2).,  bis  ezecuton,  && 
shall  and  will  at  his  and  their  own  proper  costs  and  chaiigeii 
cause  to  be  well  and  sufficiency  painted,  all  the  outside  wood 
and  iron  work  belonging  to  the  said  messuage  or  tenement  sad 
premises  hereby  demised*  every  third  year  during  the  conti- 
nuance of  the  said  term,  and  at  his  and  their  like  proper  costs 
and  charges,  shall  and  will  at  all  times  during  the  ccHitinuanoe 
of  the  said  term,  keep  in  a  good,  sufficient*  and  tenantable  state 
of  repair,  as  well  all  and  singular  the  glass  and  other  windows, 
wainscots,  rooms,  floors*  partitions,  ceilingsr*  tilings,  walls*  nils, 
fences,  pavements*  grates*  sinks*  privies,  drains,  welle*  sad 
water-courses,  as  also  all  and  every  other  the  parts  and  appur- 
tenances of  the  said  messuage  or  tenement  and  premises  hereby 
demised,  (damage  happening  by  casual  fire  only  excepted.) 
And  further,  diat  it  shall  be  lawful  for  the  said  A*  B*^  his  exe- 
cutors* &C.  either  alone  or  with  others,  twice  in  every  yesr 
during  the  said  term  hereby  granted*  at  such  times  of  the  yesr 
as  to  him  or  them  shall  seem  meet,  to  enter  at  seasonable  times 
of  the  day  into  and  wjfQn  the  said  messuage  or  tenement  and 
premises  hereby  demised  and  every  part  thereof*  and  there  to 
view  and  examine  the  state  and  condition  thereof  notice  of 
such  intention  to  view  being  at  all  times  previously  given  unto 
the  said  C.  jD.,  his  executors*  &c.  one  day  at  least  be£Mne  the 
same  shall  take  place ;  and  in  case  any  decay  or  want  of  rqpa- 
ration  be  found  on  such  view*  the  said  C,  D.  for  himself*  exe- 
cutors* &C.  doth  hereby  covenant*  promise,  and  agree,  to  and 
with  the  said  A.  JS*,  his  executors,  &c  to  cause  the  same  to  be 
well  and  sufficiently  repaired  and  amended  within  the  space  of 
six  months  after  notice  thereof  in  writing  shall  have  been  given 
to  him  or  them  for  that  purpose.  And  the  said  C.  D.  doth  for 
himself,  his  executors,  &c  promise,  covenant*  and  agree,  to  and 
with  the  said  A.  B.y  his  executors*  &a  that  he  the  said  C.  D*, 
his  executors*  &c.  shall  not,  nor  will,  at  any  time  daring  the 
continuance  of  the  term  hereby  granted,  use  or  carry  oo*  or 
snflfer  and  permit  to  be  used  and  carried  on*  in  the  said 
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messuage  or  tenement  and  premises,  er  aflsign  Ofer  the  preaant 
indentare  of  leaaOi  or  set  over,  let,  or  assign  any  part  of  the  CoTeMnt 
said  messuage  or  tenement  and  premises,  to  any  person  or  per»  ing  on  trades, 
sons  using  or  carrying  on  the  trade,  business,  or  calltng  of  a 
maker  of  sedan  or  other  chairs,  baker,  brewer,  butcher,  carrier, 
distiller,  dyer,  founder,  smith,  soap-boiler,  school*niaster,  or 
school-mistress,    sugar-baker,   auotioneer,   pewterer,   tallow^ 
chandler,  or  tallow-melter,  working  Inraaier,  tinman,  tripe* 
boiler,  fHpe-maker,  pipe^nnrer,  plumber,  keeper  of  a  mad- 
house or  lunatic  asylum,  or  any  other  noxious  and  oflbnsive 
trade,  buainess,  or  calling  whatsoerer,  without  the  consent 
in  writing  of  the  said  A.  B.^  his  executors,  &c.  first  had 
and  obtained  for  that  purpose.     And  the  said  C.  D*  doth  for 
himself,  his  executors,  &o«  flirther  prcnaaise,  covenant,  and 
agree  to  and  with  Ae  said  A.  B.^  his  executors,  &o«  at  the 
end  or  earlier  deten^nation  of  the  said  term  hereby  granted, 
shall  and  will  leave  and  yield  up  unto  the  said  A.  B.,  his  exe- 
cutors, ftc  all  and  singular  the  said  messuage  or  tenement  and 
premises  with  lii^  appurtenances,  in  such  good,  sufficient^  Covenuitbj 
and  tenantaUe  state  o£  repair  as  aforesaid,  together  with  all  ^I^ShAquT 
and  every  the  doors,  locks,  keys,  bolts,  bars,  chimney-pieces, 
dressers,  shelves,  water-pipes,  and  other  things  mentioned  in 
an  inventory  or  schedule,  (a)  herenmder  written  or  hereunto 
annexed,  in  as  good  plight  and  condition  as  the  same  now  are, 
(reasonable  use  and  wear  thereof  and  casualties  happening  1^ 
fire  only  excepted.)    Provided  always,  and  these  presents  are  ProTiM  for 
upon  this  express  condition,  that  if  the  said  yearly  rent  hereby  J^/^    ^ 
reserved,  or  any  part  thereof,  shall  be  in  airear  and  unpaid  for 
the  space  of  days  next  after  any  of  the  days  whereon 

the  same  is  hereinbefore  covenanted  to  be  paid  as  aforesaid, 
(being  first  lawfiilly  demanded,)  or  if  the  said  C  2).,  his  exe^ 
cutors,  &c.  shall  not  well  and  truly  observe,  and  keep,  accord* 
ing  to  their  true  intent  and  meaning,  all  and  every  the  cove- 
nants, clauses,  provisoes  and  agreements  hereinbefore  con- 
tained and  by  him  and  them  to  be  observed  and  kept,  then 
and  Srom  thenceforth  in  any  of  the  said  cases  it  shall  be 
lawfiil  for  the  said  A.  £.,  his  executors,  &c.  to  re-enter 
into  and  upon  the  said  hereby  demised  messuage  or  tene- 


(c)  Thii  mmtory,  if  dbtinei  from  &6  leue,  must  be  itUBped,  65  Oso.  III.  c.  184. 
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Covenant  that 
lessee  shell 

auietly  enjoy 
le  premises. 


Indemnified 
against  rent, 
^c.  in  original 
lease. 


Covenant  for 
renewal. 


ment  and  premiaes,  or  any  part  thereof,  in  the  name  of  the 
whole,  and  the  same  to  have  agun,  repossess,  retain,  and 
enjoy,  as  his  and  their  former  estate,  and  the  said  C  D., 
his  executors,  &c.  and  all  other  tenants  and  occapieni  of 
the  said  premises,  thereout  utterly  to  eject  and  remove,  and 
that  from  and  after  such  re-entry  made,  this  lease  and  every 
clause  and  thing  herein  contained,  shall  determine,  and  be  ut- 
terly void  to  all  intents  and  purposes,  any  thing  herein  eoD- 
tair^  to  the  contrary  notwithstanding*  And  the  said  A*  B, 
for  himself,  his  executors,  &c.  doth  covenant,  promise,  and 
agree,  to  and  with  the  said  C»  2).,  his  executors,  fte.  by  dieie 
presents,  in  manner  following,  that  is  to  say,  that  he  die  said 
C.  Z).,  his  executors,  &c«  paying  the  rent  hereby  reserved  in 
manner  aforesaid,  and  performing  the  covenants  and  agree- 
ments herein  contained  and  by  him  and  them  to  be  peribrmed, 
shall  and  lawfully  may  peaceably  and  quietly  hold,  occupy,  snd 
enjoy  the  messuage  or  tenement,  and  all  other  the  premises 
hereby  demised,  for  and  during  the  said  term  of  twen^-ont 
years  hereby  granted,  without  any  lawful  action,  suit,  or  inter- 
ruption of  the  said  A.  B.^  his  executors,  &c  or  any  other  per- 
son lawfully  claiming  by,  from,  or  under  him  or  any  of  them; 
and  that  freed  and  discharged,  or  otherwise  by  the  said  J^  A, 
his  executors.  Sec  saved  harmless  and  indemnified  fit>m  the  rents 
and  covenants  reserved  and  contained  in  a  certain  indentare  of 
lease,  bearing  date  the  day  of  in  the  year  olotu 

Lord  whereby  the  said  J.  B.  holdeth  the  said  messuage 

or  tenement  and  premises  hereby  demised,  firom  the  dale  here- 
of for  the  term  of  sixty-one  years,  and  from  all  claims 
and  demands  whatsoever  in  respect  thereof.  And  the  said 
ji.  B.  doth  hereby  frirther  covenant,  promise  and  agree  to  and 
with  the  said  C.  2)»,  his  executors,  &c.  that  the  smd  A.  A,  hb 
executors,  &c.  shall  and  will,  before  the  expiration  of  thb 
present  lease,  on  the  request,  and  at  the  costs  and  charges  of 
the  said  C.  D.,  his  executors,  &c*  grant  and  execute  wito  him 
and  them  a  new  and  fresh  lease  of  the  messuage  at  tene- 
ment, and  all  other  the  premises  hereby  demised,  with  their 
appurtenances,  for  the  fiirdier  term  of  years,  to  commence 
from  the  expiration  of  the  term  hereby  granted,  the  aame  to 
be  at  the  same  yearly  rent,  payable  in  like  manner,  and 
under  and  subject  to  the  like  covenants,  provisoes,  and  agree- 
ments, (except  a  covenant  for  the  renewal  thereof  at  the  end 
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of  Midi  fturther  ternii)  bb  are  contained  in  these  pieaenta,  such 

new  lease  to  be  granted  on  condition  that  the  said  C.  D.y  his 

executors,  &c»  do  execute  a  counterpart  thereof,  and  pay  unto 

the  said  A.  B.^  his  ezecutorsi  &c.  the  sum  of       pounds  of 

lawful  money,  &c.  at  the  time  of  executing  the  said  lease,  as 

sad  by  way  of  fine  or  premium  for  the  renewal  thereof*     And 

also,  that  if  the  said  C.  jD.,  his  executors,  &c.  shall  be  desirous  Aodfor  deter. 

to  quit  the  said  messuage  or  tenement  and  premises  hereby  p,^°Qt  leLe  at 

demised,  at   the  expiration   of  the  first  seven  or  the  first  seven  or  foer- 

r      X  *.     1  A  1-       I.      teen  yeeie' encl 

fourteen    years    of  the    term    of  twenty-one  years   hereby  at  the  ieMee*« 
granted;    and    of    such    his    or    their    desire,    shall    give  ®P*>^- 
notice   in    writing  to   the   said  A.   B.,  his   executors,    &c. 
six  calendar  months  before   the  exiMration  of  the  said  first 
seven  or  fourteen  years,  (as  the  case  may  be,)  then  and  in 
such  case,  (aH  arrears  of  rent  being  duly  paid,  and  the  said 
messuage    or   tenement,  and  all  other  the  premises  hereby 
demised,  being  in  sueh  repair  as  they  are  hereinbefore  cove- 
nanted to  be  maintained  and  left  in,)  this  lease  and  every  clause 
and  thing  herein  contained,  shall,  at  the  expiration  of  such  first 
seven  or  first  fourteen  years  of  the  said  term  of  twenty*one  years 
hereby  granted,  (whidievw  be  in  the  said  notice  expressed,) 
determine  and  be  utterly  void  to  all  intents  and  purposes,  in 
like  manner  as  if  the  whole  term  of  twenty-one  years  bad  run 
out  and  expired,  any  thing  in  these  presents  contained  to  the 
contrary  notwithstanding.    In  witness  whereof,  the  said  parties 
have  herminto  set  their  hands  and  seals,  the  day  and  year  first 
above  wntSen. 

A.  S.  (Z.  S.) 
a  D.  {L.  S.) 

Sealed  and  delivered  (being  first  Ally  stamped) 
in  the  presence  of 
G.B.cS 
£.  F.  of 
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No.  II. 


The  prcmwest 
date,  parties, 


Demise. 


Exceptions. 


Farming  Lease. 

THIS  INDENTURE,  made,  &c.,  between  A.  B.  of  the 
one  part,  and  C  D.  of  the  other  part,  witnesseth,  that  in  con- 
sideration   of  the  rents,  covenants,   and  agreements  herein- 
after reserved  and  contained,  and  on  the  part  of  the  said  CD., 
his  executors,  administrators,  and  assigns,  to  be  paid,  observed, 
and  performed,  he  the  said  A*  B.  hath  demised  and  leased, 
and  by  these  presents  doth  demise  and  lease  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  all  that  farm- 
house called  situate,  &c.,  with  the  barns,  stables,  do?e- 
cote,  and  other  out-buildings,  yards,  gardens,  and  orchards 
thereto  belonging;   and  all  the  several  pieces  or  parcels  of 
arable  land,  meadow,  pasture,  and  marsh   ground  therewith 
occupied  containing  altogether  by  estimation  acres, 
(be  the  same  more  or  less,)  now  in  the  tenure  and  occupation 
of                         ,  and  all  ways,  lights,   easements,    waters, 
watercourses,  commons,  common  of  pasture,  common  of  tur- 
bary, profits,  commodities,  hereditaments,  and  appurtenances 
whatsoever  to  the  said  farm-house,  lands,  and  premises  be- 
longing, or  in  any  wise  appertaining,  (except  and  always  re- 
served unto  the  said  A,  B.^  his  heirs  and  assigns,  all  and  aD 
manner  of  woods,  groves,  coppices,  and  springs,  and  all  trees 
of  oak,  ash,  elm,  and  all  other  timber,  and  timber-like  trees 
whatsoever  (a) ;  and  the  branches,  and  sheds,  tops,  and  lops  of 
the  same ;  and  all  fruit-trees,  but  not  the  fruit  thereof;  and  all 
pollards,  and  willows,  and  all  other  trees  whatsoever,  and  all  the 
underwoods,  thorns,  bushes,  and  quicksets,  in,  upon,  or  about 
the  said  premises,  but  not  including  the  lops  and  tops  of  pollards, 
stubbs,  and  surplus  thorns,  required  for  firing,  which  may  be 
taken  by  the  said  C  D.,  his  executors,  administrators,  and 
assigns,  and  also  excepting  out  of  this  present  demise  all  the 

(a)  The  lesMe  is  not,  it  seems,  liable  in  trespass  if  his  catde  bark  tli«  excepted 
trees.  See  Glenham  v.  Hanby,  1  Ld.  Raym.  739.  CUthero  v.  I%gib  Sir  W. 
Jones,  ass. 


Appendix.  691 

reeds  in  the  marshes  now  standing  and  growing,  or  being, 
or  which  at  any  time  or  times  hereafter  during  the  continuance 
of  this  demise,  shall  stand,  grow,  or  be  upon  the  said  pre- 
mises or  any  part  thereof;  and  also  all  mines  and  quarries 
in,  under,  and  upon  the  same  premises ;  and  also,  all  such 
marie,  clay,  chalk,  brick-earth,  gravel,  sand,  stones,  and  other 
materials,  which  now  are,  or  hereafter  during  the  continu* 
ance  of  this  demise  shall  be  under  or  upon  the  same  pre- 
mises, or  any  part  or  parts  thereof,  as  the  said  A.  J?.,  his  heirs 
and  assigns  may  choose  to  have  and  carry  away  with  free 
liberty  of  ingress,  egress,  and  regress  to  and  for  the  said  A,  J?., 
his   heirs  and  assigns,  his   and  their  agents,    servants,  and 
workmen    at  seasonable  times  in    the  year,  during  the  con- 
tinuance of  this  demise,  with  or  without  horses,  carts,  carriages, 
and  all  other  necessary  things  into,  upon,  from,  and  out  of  all 
or  any  part  or  parts  of  the  premises  hereinbefore  demised,  to 
view,  fell,  and  cut  down,  hew,  grub  up,  cut,  saw,  convert,  dig 
for,  and  carry  away  the  said  excepted  woods,  trees,  minerals, 
and  other  things  respectively,  or  any  part  or  parts  thereof  re- 
spectively ;  and  also  to  graft,  and  plant,  and  transplant  trees, 
and  sow  tree-seeds  in  or  near  the  hedgerows,  borders,  and 
waste  places,  and  in  the  woods,  groves,  coppices,  and  springs 
of  or  belonging  to  the  said  premises,  and  to  fence  about  and  pre- 
serve the  same  from  injury  {b)  by  cattle  or  otherwise,  at  his  and 
their  free  will  and  pleasure,  thereby  doing  as  little  damage  as 
possible  to  the  said  C.  2)»,  his  executors,  administrators,  or 
assigns.    And  also  except  and  always  reserved  unto  the  said 
^.  £.  and  his  assigns,  and  other  the  person  or  persons  afore- 
said, all  manner  of  game,  fish,  and  wild  fowl,  with  free  liberty 
for  him  and  them,  and  his  and  their  servants  and  friends  at  all 
seasonable  times,  to  hunt,  hawk,  fish,  fowl,  set,  course,  shoot, 
and  sport  upon  or  over  the  said  premises  hereinbefore  demised, 
or  any  part  or  parts  thereof.     And  full  and  free  liberty  of  in- 
gress, egress,  or  regress  to  and  for  him  and  them,  and  his  and 
their  agents,  servants,  and  workmen,  at  all  reasonable  times  in 
the  year,  into,  upon,  from,  and  out  of  all  or  any  part  or  parts 
of  the  said  premises,  to  view  the  state  and  condition  of  the 
buildings  thereon,  and  to  pull  down,  rebuild,  alter,  and  repair 

fh)  The  lessee  is  not,  it  seems,  boand  to  preserve  the  excepted  trees  from  his 
cattle  by  fencing ;  vide  690,  note. 
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the  houses  and  buildings  thereon,  or  any  of  them,  at  his  or 
their  pleasure,  and  also  to  ^iew  the  state  and  condition  of  the 
repairs  hereinafter  covenanted  to  be  done  by  the  said  C.  2)., 
his  executors,  administrators,  and  assigns,  and  to  give  notice  in 
writing  to  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  for  doing .  such  repairs  as  shall  from  time  to  time  be 
necessary  and  proper  to  be  done ;  and  also  to  bring,  carry,  lay, 
make,  and  repair  all  the  materials  and  things  necessary  and 
proper  to  be  used  in  or  about  the  pulling  down,  rebuildiog, 
altering,  or  repairing  the  said  house,  buildings,  and  premises, 
or  any  part  or  parts  thereof,  thereby  doing  as  little  damage  ai 
may  be  to  the  said  C.  D.,  his  executors,  administrators,  and 
assigns ;  and  also  except  and  reserved  unto  the  said  ^.  ^.,  his 
heirs  and  assigns,  free  liberty  for  him  and  them,  and  his  wcA 
their  succeeding  tenant  or  tenants  of  the  said  premises  herein- 
before demised,  and  their  or  any  of  their  servants  and  workmen, 
with  horses  and  all  necessary  implements  of  husbandry  in  dne 
season  in  the  last  year  of  this  demise,  to  enter  into  and  open 
60  much  of  the  arable  lands  hereinbefore  demised,  as  shall  be 
then  sown  with  summer  corn,  there  to  sow  clover  or  other 
grass  seeds  with  such  summer  com,  and  to  harrow  and  roll  in 
the  same ;  and  also  except  and  reserved  unto  the  said  J.  B.^ 
his  heirs  and  assigns,  convenient  lodging  room  for  his  or 
their  servants  and  workmen,  and  convenient  stable  room  tat 
his  or  their  horses,  and  for  hay,  straw,  and  provender  fer 
such  horses  during  the  time  of  such  horses  and  workmen 
being  employed  in  sowing  the  said  clover  and  other  grass 
seeds,  and  in  harrowing  and  rolling  in  the  same ;  and  also 
free  liberty  of  ingress  and  regress  for  him  and  them,  and 
his  and  their  servants  and  workmen  with  horses  and  carriages, 
or  otherwise,  to  come,  go,  pass,  and  repass  into,  over,  upon, 
and  from  the  said  premises,  or  any  of  them,  or  any  part  or 
parts  thereof,  at  all  reasonable  times,  for  any  reasonable  cause 
Mahtf^um  tt  or  thing  whatsoever.)  To  have  and  to  hold  the  said  firm- 
house,  pieces,  or  parcels  of  land,  and  all  and  singular  other 
the  premises  hereinbefore  demised  or  expressed,  and  intended 
so  to  be,  (except  as  hereinbefore  is  excepted  and  reserved,) 
with  their  appurtenances,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  the  term  of  twenty-one  years,  to 
be  computed  from  the  day  of  noir  last  past, 
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and  thenceforth  next  ensuingi  and  fully  to  be  complete  and 
ended  J   yielding  and    paying,  therefore,    yearly  and  every  R«d(Un<ium. 
year  during  the  said  term  of  twenty-one  years,  the  yearly  rent 
of  /.  of  lawful  money  of  Great  Britain,  by  equal  quarterly 

payments  on  the  day  of  ;  the  day  of 

;  the  day  of  ;  and  the  day 

of  in  each  and  every  year,  without  any  deduction  or 

abatement  whatsoever  for  or  in  respect  of  the  land-tax  or  any 
other  present  or  future  taxes,  charges,  rates,  impositions,  or 
assessments,  or  any  other  matter,  cause,  or  thing  whatsoever ; 
and  the  first  quarterly  payment  of  the  said  yearly  rent  to  be 
made  on  the  day  of  next  ensuing  the  day  of 

the  date  of  these  presents;  and  also  yielding  and  paying 
yearly  and  every  year  during  the  said  term  the  additional 
yearly  rent  or  sum  of  10/.  for  every  acre,  and  so  in  propor- 
tion for  any  greater  or  less  quantity  than  an  acre  of  the 
said  premises  hereinbefore  demised,  which  shall  be  ploughed, 
dug,  broken  up,  or  converted  into  tillage  or  garden  ground 
contrary  to  and  in  breach  of  the  covenant  hereinafter  contained ; 
the  said  further  rent  of  10/.  to  be  paid  on  the  last  day  of  pay* 
ment  in  every  year  in  which  the  same  shall  happen  to  become 
payable  without  any  deduction  or  abatement  whatsoever.  Pro- 
vided always,  and  these  presents  are  upon  this  express  coo-  Cooditionsfor 
dition,  that  if  the  said  yearly  rent  or  sum  of  k  or  the  said  orreauarrMtf** 

additional  rent  hereinbefore  reserved,  or  either  of  them,  or  any 
part  thereof  respectively,  shall  be  in  arrear  by  the  space  of 
twenty  days  next  after  the  same  respectively  ought  to  have 
been  paid  as  aforesaid,  being  lawfully  demanded  by  the  said 
ji.  B.J  hv&  heirs,  executors,  administrators,  or  assigns,  or  if  the 
said  C*  /X,  his  executors,  administrators,  or  assigns,  shall  at  any 
time  or  times  during  the  continuance  of  this  demise,  transfer,  oroflesMe*! 
assign  over,  or  underlet,  or  attempt   or   agree  to   transfer,  "•*°*°*» 
assign  over,  or  underlet  to  any  person  or  persons  whomsoever, 
the  said  premises  hereinbefore  demised,  or  any  part  or  parts 
thereof,  for  all  or  any  part  of  the  said  term  of  twenty-one  years, 
without  the  license  or  consent  in  writing  of  the  said  A,  J?., 
his  heirs  or  assigns  for  that  purpose  first  had  and  obtained ;  or 
if  the  said   C  jD.,  his  executors,  administrators,  or  assigns,  or  becoming 
shall  become  bankrupt,  or  take  the  benefit  of  any  act  or  acts,    "'^  ^^^ 
passed  or  to  be  passed  for .  the  relief  of  insolvent  debtors,  or 
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or  breach  of 
covenant. 


CoveaanU  by 
the  lessee, 


to  pay  rent, 


shall  compound  hia  or  their  debts,  or  assign  over  his  or 
their  estates  and  effects  for  payment  thereof,  or  if  any  ener 
cution  shall  issue  against  him  or  his  eflfects  whopeupon  die 
said  premises  or  any  part  thereof  shall  be  taken  or  attempted 
to  be  taken  in  execution ;  or  if  the  said  C  2).,  his  exeeuton, 
administrators,  or  assigns  shall  not  from  time  to  time,  and  it 
all  times  during  the  continuance  of  this  demise,  well  and  truly 
observe,  perform,  fulfil,  and  keep  all  and  singular  the  oovenanti, 
conditions,  and  agreements,  which  on  his  or  their  parts  are  or 
ought  to  be  observed,  performed,  fulfilled,  and  kept  aeoording 
to  the  true  intent  and  meaning  of  these  presents,  then  in  any 
and  every  such  case,  and  although  no  advantage  shall  have 
been  taken  of  any  previous  default,  it  shall  and  may  be  lawfU 
to  and  for  the  said  A.  B.^  his  heirs  and  assigns,  into  and  upon 
the  said  premises  hereinbefore  demised,  or  any  part  thereof  in 
the  name  of  the  whole  wholly  to  re-enter,  and  the  same  to 
have  again,  repossess,  and  enjoy  as  his  or  their  former  estate, 
any  thing  hereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding.  And  the  said  C  D.  dotli  for  himself, 
his  heirs,  executors,  administrators,  and  assigns  covmiant,  pro- 
mise, and  agree  with  and  to  the  said  A.  B.,  his  heirs  and 
assigns,  in  manner  following,  (that  is  to  say)  that  be  the  said 
C7.  Z).,  his  executors,  administrators,  or  assigns,  or  some  or  one 
of  them  shall  and  will  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  A.  jS.,  his  heirs  or  assigns,  the  said  yearly 
rent  or  sum  of  /•  and  the  said  additional  rent  hereinbefore 
reserved  and  made  payable  on  or  at  such  days  or  times  and  in 
such  manner  as  hereinbefore  mentioned  and  appointed  for  pay- 
ment of  the  same  respectively,  according  to  the  true  intent  and 
meaning  of  these  presents.  And  also  shall  and  will  well  and 
truly  pay,  bear  and  discharge  the  land-tax  and  all  other  taxes, 
charges,  rates,  duties,  and  assessments  whatsoever,  either  aheady 
taxed,  charged,  rated,  assessed,  or  imposed,  or  at  any  tine  or 
times  hereafter  during  the  continuance  of  this  demiae  to  be  taxed* 
charged,  rated,  assessed,  or  imposed  upon  die  said  yearly  vent 
of  /.  or  upon  the  said  additional  yearly  rent  or  iipcNi  the 
said  prennses  hereby  demised,  w  any  of  them,  or  any  part  or 
parts  thereof,  or  upon  the  said  A.  B,  or  his  heirs  or  aaaigna»  er 
other  the  person  or  persons  aforesaid,  as  landlord  or  laodlovds 
of  the  same  premises,  by  authority  of  parliament  or 
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howsoever ;  and  also  shall  and  will  at  all  times  hereafter  during  ^  ^®**^^' 
the  ooDtiQuance  of  this  demise  allow  and  deliver  or  cause  to  be 
delivered  unto  the  said  A.  B.  and  his  assigns  or  other  the  per- 
son or  persons  aforesaid  at  his  or  their  residence  at 
aforesaid,  one-half  of  the  pigeons  which  shall  from  time  to 
time  be  killed  from  the  dovecote  upon  the  said  premises ;  and    and  perform 
also  shall  and  will  yearly  and  every  year  during  the  continu-   <^""V  '*®'^ 
ance  of  this  demise  at  his  or  their  own  costs  and  charges  per- 
form successive  days  carriage  work  with  a  waggon 
and  team  of  three  horses  and  a  servant  for  the  said  A*  B., 
his  heirs  and  assigns,  he  or  they  giving  to  the  said  C  D., 
his  executors,  administrators,  or  assigns,  three  days'  previous 
notice  of  the  time  and  place  when  and  where  the  same  work  is 
to  be  done;  but  nevertheless  the  said  waggon  shall  not  be 
compelled  to  go  to  any  greater  distance  than  seven  miles  from 
the  fiurm-house  hereinbefore  demised*     And  also  shall  and  will  1*0  repair. 
at  all  times  during  the  continuance  of  this  demise  when  need 
or  occasion  shall  be  or  require,  and  whether  any  notice  shall  be 
given  for  the  reparation  of  the  same  or  not,  at  his  and  their 
ovni  proper  costs  and  charges  well  and  substantially  uphold, 
repair,  maintain,  sustain,  and  amend  all  the  glass  windows  and 
glaxings  of  the  said  messuage  or  tenement,  and  &rm-house  ' 
hereby  demised,  and  all  the  locks,  keys,  hinges,  bolts,  bars, 
fiytnres,  pumps,  and  the  going-gears  thereof,  gates,  gate-irons, 
stiles,  pales,  posts,  rails,  battens,  bridges,  hedges,   ditches,  , 
drains,  intercourses,  and  inward  and  outward  fences  of  every 
kind,  of  or  belonging  to  the  said  premises  hereinbefore  de- 
mised, or  any  part  or  parts  thereof,  (such  allowance  of  rough 
timber  and  fencing  stuff  being  from  time  to  time  made  to  him 
and  them  as  is  hereinafter  covenanted  to  be  made,)  and  the  same  xo  yiM  up 
articles  and  things  being  well  and  sufficiendy  upholden,  re-  poBsessioos. 
paired,  supported,  maintained,  sustained,  and  amended  as  afore- 
said, shall  and  will  peaceably  and  quietly  leave,  surrender,  and 
yield  up  the  said  messuage  and  premises  hereinbefore  demised 
with  the  same,  unto  the   said  A.  JS.,  his  heirs  or   assigns, 
person  or  persons  for  the  time  being  entitied  as  aforesaid  at  the 
end  or  sooner  determination  of  this  present  demise,  together 
mth  all  such  fixtures,  materials,  and  things  as  now  are  or 
shall  at  any  time  or  times  during  the   continuance  of  this 
demise  be   set  and  aflSxed  within,  upon,  or  about  the    said 
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To  proTide 
■traw,  &c. 


Toca; 
ma! 


carry 
teriafs. 


And  proTi'de 
beer  for  work- 


men. 


Not  to  assign. 


Not  to  plough 
pastures. 


Or  mow  during 
the  last  three 
years. 


To  cultivate 
|he  lands. 


premiseB  herdabefere  demiaed  or  any  pait  or  pttts-  AereoC 
(reasonable  tiae  thereoft  and  acddents  by  fire  oftly  exeepled.) 
And  also  that  he  or  they  shall  and  will  find  and  provide 
good  winter  com  and  straw  sufficient  for  thatdtiog  and 
daubing  all  or  any  of  the  said  buildings  and  premises  hereby 
demised  or  any  part  or  parts  thereof  without  any  alknranoe 
being  made  to  him  or  them,  in  respect  of  the  same. — And 
also  shall  and  will,  at  his  and  their  own  costs  and  cliaigesi 
fetch  and  carry  all  the  materials  which  shall  be  wanted 
to  repair  any  of  the  buildings  and  premises  faereiiibefofe 
demised,  and  lay  the  same  in  convenient  places  for  nm^ 
provided  the  carriage  thereof  does  not  exceed  the  distance  of 
ten  miles  from  the  said  farm-house. — And  also,  shall  and  will 
find  and  provide  the  workmen  with  good  and  wholeeome  beer, 
according  to  the  custom  of  the  country,  during  the  time  in 
which  any  such  repairs  shall  be  doing  without  any  allowaaee 
being  made  to  him  or  them  in  respect  of  the  same. — ^And  also, 
that  he  the  said  C.  i>*,  his  executors,  administrators,  or  assigns, 
or  any  of  them,  shall  not  nor  will  at  any  time  or  times,  daring 
the  continuance  of  this  demise,  transfer,  assign  over,  or  under- 
let to  any  person  or  persons  whcnmsoever  the  said  premises 
hereinbefore  demised,  or  any  part  or  parts  thereof,  for  all  or  any 
pari  of  the  said  term  of  twenty-one  years,  without  the  licence  and 
consent  in  writing  of  the  said  A.  B.,  his  heirs  or  assigns,  for  that 
purpose  first  had  and  obtained. — And  also,  that  the  said  C  D*, 
his  executors,  administrators,  or  assigns,  shall  not  nor  will  ai 
any  time  or  times,  during  the  continuance  of  this  demise,  ploogfa, 
dig,  break  up,  or  convert  into  tillage  or  garden-ground*  any  of  the 
fields,  closes,  pieces,  or  parcels  of  pasture  or  meadow4and, 
hereinbefore  demised,  or  any  part  or  parts  thereof  respectively. 
— ^And  also,  shall  not  nor  will,  during  the  last  lliree 
years  of  this  demise,  mow,  or  cause,  or  suifer  to  be  mowed, 
the  fields,  closes,  pieces,  or  parcels  of  land,  hereinbelioie 
demised,  or  any  of  them,  or  any  part  or  parts  thereof  respee- 
tively,  more  than  once  a  year,  or  during  the  continuance  of  this 
demise,  permit  the  same  to  be  trodden  down  and  damaged  faj 
heavy  cattle.-^And  also,  shall  and  will  at  all  times  during  the  coih 
tinuance  of  this  demise  so  manage  and  cultivate  the  aiaUe  lands, 
parcel  of  the  said  premises  hereinbefore  demised,  that  no  more 
than  two  soocessive  crops  of  corn^  pulse,  or  grain  ^and  Aoee 
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t«ro  not  of  the  some  kind)  shall  be  grown  npon,  or  had  or 
taken  from  off  the  same  or  any  part  or  parts  thereof,  without 
giving  the  same  a  clear  summer  fallow,  and  sowing  the  same 
with  turnips  in  the  ensuing  year ;  and  for  the  next  crop  after 
such  turnips,  laying  down  the  same  land  in  an  husbandlike 
manner  with  a  sufficient  quantity  of  sound  clover  and  other 
grass  seeds,  and  continuing  the  same  two  years  to  be  accounted 
and  computed  from  the  Midsummer^ay  next  after  sowing  the 
same  seeds. — And  also,  shall  and  will  yearly  and  every  year  And  itack  tba 
during  the  said  term  inbarn  or  stack  up  on  the  said  premises  all  ^  ^^'  ^' 
the  com  or  grain  which  shall  arise  or  grow  therefrom,  and 
there  thresh  the  same  and  spend  and  consume  on  the  said  pre- 
mises by  feeding  and  foddering  cattle  therewith  or  otherwise 
all  the  straw,  colder,  chaff,  and  clover,  arising  therefrom;  and 
also  all  the  hay  or  turnips  that  shall  grow  or  arise  from  or 
upon  the  said  premises  hereinbefore  demised,  except  the  winter 
com*8traw,  that  shall  be  wanted  for  thatching  and  daubing 
work ;  and  also  except  half  the  hay  and  clover,  which  shall 
arise  in  the  last  year  of  this  demise,  and  the  whole  of  the  straw, 
chaff,  and  colder  arising  from  the  corn  in  the  said  last  year, 
which  half  of  the  hay  and  the  entirety  of  which  straw,  chaff, 
and  colder  shall  be  left  upon  the  premises  for  the  benefit  of  the 
said  A.  B*f  his  heirs  and  assigns,  or  his  or  their  succeeding 
tenant  or  tenaqts  of  the  same  premises,  for  which  hay  it  is 
agreed  that  so  much  money  shall  be  paid  by  the  person  or  per- 
sons receivings  the  benefit  thereof  as  the  same  shall  be  reason- 
ably worth  in  the  judgment  of  two  competent  persons,  one  of 
them  to  be  chosen  by  the  said  C.  2).,  his  executors,  admini- 
strators, or  assigns,  and  the  other  of  them  to  be  chosen  by  the 
person  or  persons  taking  the  same ;  and  in  case  the  said  two 
persons  so  named  shall  disagree  as  to  the  amount  of  such  valu* 
ation,  then  the  same  shall  be  referred  to  the  valuation  of  a 
third  competent  person,  to  be  chosen  by  the  said  two  so  first 
chosen,  and  the  valuation  so  to  be  made  by  them  or  him,  as  the 
case  may  be,  shall  be  binding  and  conclomve  upon  all  the  said 
parties;  and  in  consideration  of  the  said  straw,  chaff,  and 
colder,  the  said  A,  B»,  his  heirs  or  assigns  shall  at  his  and 
their  own  costs  and  charges  carry  or  cause  to  be  carried 
all  the  corn  and  grain  from  which  the  said  straw,  chaff,  and 
colder  shidi  arise  ta  any  distance  which  the  said  C.  /).,  his 
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executors,  adoiinistratorsy  or  assigns,  shall  require^  not  exceed- 
ing fifteen  miles  from  the  farm-house  hereinbefore  demised. — 
Aod  expend      And  also  that  be  the  said  C  D.,  his  executors,  administrators, 
far?  ^"  ^^^      ^"^  assigns  shall  and  will  expend,  spread,  and  lay  in  a  husband- 
like  manner,  where  the  same  shall  be  most  wanted,  all  and 
every  the  dung,  manure,  muck,  and  compost,  that  shall  be  made 
and  arise  during  the  continuance  of  this  demise  fix>m  the  hay, 
straw,  colder,  clover,  tares,  vetches,  and  turnips,  that  shall  be 
so  spent  and  consumed  on  the  said  premises  as  aforesaid  (ex- 
cept the  dung,  manure,  and  compost,  that  shall  arise  and  be 
made  therefirom  in  the  last  year  of  this  demise,  and  the  1st  day 
of  May  then  next  ensuing,)  and  shall  and  will  torn  up  in 
heaps,  and  leave  in  the  yards,  or  some  other  convenient  parts 
of  the  said  premises  hereinbefore  demised,  the  dung,  manure, 
muck,  and  compost,  so  excepted  as  aforesaid  (except  such  part 
thereof  as  shall  be  used  in  preparing  for  turnips)  for  the  sup- 
port, benefit,  and  nourishment  of  the  land  hereinbefore  demised 
without  any  allowance  being  made  to  him  or  them,  in  respect 
And  Bcower       of  the  Same. — And  also  that  he  the  said  C  D.,  his  executors, 
administrators,  or  assigns,  shall  and  will  yearly  and  every  year 
during  the  continuance  of  this  demise,  in  a  hushandlike  man- 
ner, cut  and  scower,  or  cause  to  be  cut  and  scowered,  one  hun- 
dred yards  of  the  fences  and  ditches,  upon  such  part  of  the 
arable  lands  hereinbefore  demised,  and  fiifty  rods  of  the  fences 
and  ditches  upon  such  part  of  the  marsh  lands  as  shall  most 
require  cutting  and  scowering;  and  do  or  cause  to  be  d<Hie  all 
such  outrhauling,  banking,  and  pUnting,  necessary  for  that 
purpose,  being  allowed  bushes,  thorns,  and  other  fencing  stofl^ 
to  be  taken  upon  the  premises* — ^And  also  shall  and  will,  on 
the  34th  day  of  June,  immediately  preceding  the  expiration  of 
this  demise,  give  and  deliver  up  the  peaceable  possession  imto 
the  said  A.  B.^  his  heirs  or  assigns,  (without  bang  entitled 
to  any  diminution  in  rent)  oneniixth  part  of  the  arable  land 
hereinbefore  demised,  and  which  one-sixth  part  shall  be  in 
olland  of  two   years'  laying,  having  been  sown  with  good 
sound  clover  and  rye  grass,  along  with  a  crop  of  com  next 
immediately,  after  a  crop  of  turnips,  at  the  rate  of  121b.  of 
clover  and  one  peck  of  rye  grass  seeds  per  acre :  and  also 
shall  and  will,  at  the  expiration  of  this  demise,  leaire  one 
other    one-sixth   part  of  the  said  arable    land  in    oUand 


ditches. 
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of  the  one  year  laying^  having  been  sown  as  aibresaid. — And  To  plough 

1  1        ti.^^-rxi.  -...  arable  land, 

also  that  he  the  said  C.  D.^  his  executors,  administrators, 
or  assigns,  shall  and  will,  at  proper  times  in  the  hut  year 
of  this  demise,  plough  one  other  one-sixth  part  of  the  arabk 
lands  hereinbefore  demised,  with  three  clean  earths  at  the 
least,  and  shall,  in  due  season  after  the  same  shall  be  ploughed, 
sow  the  same  with  turnip  seeds,  and  harrow  in  the  same, 
and  hoe,  and  keep  clean,  and  preserve  the  same  for  a  crop; 
and,  at  the  expiration  of  this  demise,  leave  the  same  unfed 
for  the  benefit  of  the  said  A.  B.,  his  heirs  or  asugns,  or  his 
or  their  succeeding  tenant  or  tenants ;  for  which  turnips  it  is 
hereby  agreed  that  he  and  they,  or  his  or  their  succeeding 
tenant  or  tenants  of  the  same  premises  shall  pay  unto  the  said 
(7.  i).,  his  executors,  administrators,  or  assigns,  so  much  money 
as  the  same  shall  be  valued  at  and  be  reasonably  worth  in  the 
judgment  of  two  persons  or  their  umpire,  to  be  chosen  as  here«* 
inbefore  is  mentioned.  And  also  that  he  the  said  C  2).,  his  to  pemit  loMor 
executors,  administrators,  or  assigns,  shall  and  will  permit  and  ^J^^*°  '^^ 
suffer  the  said  A.  B.,  his  heirs  and  assigns,  or  bis  or  their 
succeeding  tenant  or  tenants  in  the  same  premises,  and  their  or 
any  of  their  servants  and  workmen,  with  horses  and  oxen,  and 
all  necessary  implements  of  husbandry  in  due  season,  in  the 
last  year  of  this  demise,  to  enter  into  and  upon  all  such  of  the 
arable  lands  hereinbefore  demised,  as  shall  then  be  sown  with 
summer  com,  and  to  harrow  and  roll  in  the  same,  and  shall  and 
will  give  timely  notice  to  the  said  A.  B.,  his  heirs  or  assigns, 
or  the  succeeding  tenant  or  tenants  of  the  same  premises,  at  the 
proper  timfe  when  the  same  ought  to  be  sown  as  aforesaid,  and 
shall  and  will  carefully  protect  and  preserve  the  same  from 
being  destroyed  or  damaged  by  cattle  or  otherwise.  And  also  ^q^  find  lodg. 
shall  and  will  find  and  provide  convedient  lodging  room  for  the  ^^9  ^^  ie«or  s 
servants  and  workmen  of  the  said  A.  JS.,  his  heirs  or  assigns, 
or  his  or  their  succeeding  tenant  or  tenants  of  the  same  pre- 
mises, and  convenient  stable  room  for  his  or  their  horses,  and 
for  hay  and  straw  provided  for  such  horses,  during  the  time  of 
sneh  workmen,  servants,  and  horses  being  employed  in  sowing 
the  said  clover  and  other  grass  seeds,  and  in  harrowing  and 
rolling  in  the  same.  And  also  that  he  the  said  C  Z).,  his  exe-  to  kill  moles 
cutors,  administrators,  and  assigns,  shall  and  will  firom  time  to 
time,  and  at  all  times  during  the  continuance  of  this  demise, 
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me  his  and  their  best  endeavours  to  kill  and  destroy^  or  eaitse 

to  be  killed  and  destroyed^  all  moles  found  in  or  upon  the  pre- 

and  mow  dowa  imses  hereinbefore  demised,  or  any  part  thereof.    And  also 

thistles.  gji^ii  i^Q^  ^m  g^^  ^|]  proper  seasons  in  every  year  during  the 

oontinuance  of  this  demise,  and  particularly  before  seeding 

time,  mow  and  keep  down  all  thistles,  docks,  and  other  seeding 

weeds  upon  the  said  premises  hereby  demised,  and  every  part 

Not  to  carry      thereof  respectively,  and  shall  not  nor  will  cut  or  carry  away 

away  brakes,      £^^^  ^j^^  g^jj  pn-emiges  any  winns  or  brakes  between  Lady-day 

or  suflfer  per-     and  Michaelmas^ay  in  any  year.    And  also  that  he,  the  said 
sons  to  sport,      q^  jy^^  j^-^  ezccutors,  administrators,  or  assigns,  shall  not  nor 

will  permit  or  suffer  any  person  or  persons  whomsoever  to  aport 
or  trespass  upon  any  of  the  said  premises  hereinbefore  demised, 
or  any  part  or  parts  thereof,  without  leave  in  writing  irom  the 
said  A^  B*,  his  heirs  or  assigns,  but  shall  and  will  at  his  or 
their  request  give  proper  notice  or  notioes  in  writing  to  for- 
bid any  person  or  persons  sporting  or  trespassing  thereon ; 
and  at  the  like  request  of  the  said  A»  JB.,  his  heirs  ot  assigns, 
give  or  cause  such  notice  or  notioes  to  be  given  in  evidence,  and 
proved  in  any  court  or  oouits,  to  convict  any  such  person  or 
persons  sporting  or  trespassing  thereon.  And  that  it  shall  and 
may  be  lawful  to  and  for  the  said  A,  B^l  his  heirs  or  assigns, 
to  bring  any  action  or  actions  in  the  name  or  names  of  the 
said  C.  i>.,  his  executors,  administrators,  or  assigns,  against 
any  person  or  persons  who  shall  or  may  be  found  sportii^ 
or  trespassing  on  the  said  premises  hereby  demised,  or  any 
part  thereof,  and  which  action  or  actions  neither  he  nor 
they  shall  wilfully  release,  discontinue,  or  discharge,  or  be- 
come nonsuit  therein,  and  shall  not  nor  will  disclose  or  make 
known  any  thing  relating  thereto,  which  may  be  prejudicial  to 
the  prosecuting  the  sameT,  the  said  A,  J?.,  his  heirs  andasa^ins, 
indemnifying  the  said  C.  i).,  his  executors,  administrators,  and 
assigns,  from  all  costs  and  damages  to  be  incurred  thereby. 
Not  to  commit  And  also  that  the  said  C.  i>«,  his  executors,  administrat<Mrs,  or 
^**^  assigns,  shall  not  nor  will  at  any  time  or  times  hereafter 

during  the  continuance  of  this  demise  commit  any  waste 
upon  the  said  premises  hereby  demised,  or  any  part  thereof 
by  felling,  cutting  down,  grubbing  up,  lopping,  topping,  cot- 
tingi  or  stubbing,  or  cause,  or  willingly,  or  negligently  permit 
or  suffer  to  be  felled,  cut  down,  hewn,  grubbed  up,  lopped. 
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topped,  cut,  or  stabbed  any  timber,  or  timber4ike  trees,  or  firutt* 
trees,  or  any  seedlings,  stover,  or  young  spires  thereof,  or  any 
bodies  of  pollards  or  willows  now  growing  or  being,  or  which 
shall  at  any  time  or  times  hereafter  during  the  continuance  of 
this  demise  grow  or  be  on  the  siud  premises  hereby  demised^ 
or  any  part  or  parts  thereof,  nor  shall  nor  will  fell,  stub,  lop, 
top,  or  injure  any  quickthoms  or  bushes,  except  the  lops  and 
tops  of  the  pollards,  stubs  and  surplus  thorns  required  for  firing, 
and  the  quickthorns  and  bushes  required  for  fencing,  but  shall 
and  will  on  the  contrary  use  his  and  their  utmost  endeavours  to 
preserve  the  same  from  being  spoiled  or  injured.    And  also  shall 
not  nor  will  commit  any  waste  upon  the  said  premises  hereby 
demised,  or  any  part  thereof,  by  ploughing  or  digging  any  of 
the  marshes  or  pasture  ground  hereinbefore  demised^     Pro- 
vided always  that  nothwithstanding  the  covenants  and  reserva* 
tions  hereinbefore  contained,  the  said  A.  B.^  his  heirs  and 
assigns,  shall  or  may  pursue  any  remedy  in  equity  to  which 
be  or  they  would  otherwise  be  entitled  to  restrain  the  conver* 
sion  or  digging  of  the  said  marshes  or  pasture  ground,  or  the 
catting  any  trees,  quickthoms,  or  bushes,  contrary  to  the  cove- 
nants  hereinbefore  contained  in  that  behalf.     And  the  said 
A,  ^.doth  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  with  and  to  the  said  C  2>.,  his 
executors,  administrators,  and  assigns,  by  these  presents  In 
manner  following  (that  is  to  say)  that  he  the  said  A.  B.  and 
his  heirs  and  assigns,  shall  and  will  keep  the  farm-house,  bams,  CoTemnts  by 
stables,  and  all  other  buildings  hereinbefore  demised  in  good  ^^  ^^' 
and  tentantable  order  and  repair,  (other  than  and  except  such  tain  buUdingi. 
repairs  as  are  hereinbefore  covenanted  to  be  made  by  the  said 
C  2>.,  his  executors,  administrators,  or  assigns,  he  and  they 
performing  such  covenants  on  his  and  their  parts.)    And  shall 
and  will  on  request  assign  and  allow  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  during  the  said  term, 
proper  and  necessary  timber  and  rough  wood  for  repairing  the 
gates,  lifls,  posts  pales,  stiles,  rails,  bars,  and  other  things 
belonging  to  the  said  premises  hereby  demised,  which  are  to 
be  repaired  by  the  said  C  D.,  his  executors,  administrators, 
and  assigns ;  and  also  thorns,  stakes,  quicks,  and  bushes  for 
making,  mending,  and  repairing  the  hedges,  ditches,  grups, 
drains,  and  fences  thereof,  provided  such  bushes,  stakes,  and 
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To  suffer  les-     quicks  can  be  found  thereon  and  not  otherwise.     And  also 
way,  &c.  shall  and  will  permit  and  suffer  the  said  C  i).»  his  executors, 

administrators,  and  assigns,  to  have  and  use  the  drift-way  for 

his  sheep  and  cattle  on  the  lands  called  as  the  same 

is  now  set  out,  and  shall  and   will  permit  and   sofier   the 

said    C  Z).,    his  executors,  administrators,  and  assigns,   to 

use,  occupy,  and  enjoy  the  barns  and  stalk  yards  belonging 

to  the  said  premises  hereinbefore  demised,  to   lay  up,  and 

thresh,  and  dress  his  and  their  com  and  grain,  and    shall 

and  will   allow  convenient  lodging  room  for  his  and  their 

servants  and  workmen  employed  therein  until  the  1st  day  of 

To  enjoy  May  next  after  the  end  of  this  demise.    And  further,  that  he 

a^'clatming''  ^aid  C  i>.,  his  exccutors,  administrators,  and  assigns,  paying 

through  lessor,   thg  gi^me  yearly  rent  of  L  and  other  the  rents  hereinbefore 

reserved  as  the  same  shall  become  due  and  payable  in  manner 
and  form  aforesaid,  and  well  and  truly  observing,  performing, 
fulfilling,  and  keeping  all  and  singular  the  covenants,  con- 
ditions, and  agreements  hereinbefore  contained,  on  his  and 
their  parts  to  be  observed,  performed,  fulfilled,  and  kept  ac- 
cording to  the  true  intent  and  meaning  of  these  presents,  shall 
or  lawfully  may  have,  hold,  use,  occupy,  possess,  and  enfoy 
all  and  singular  the  said  messuage,  tenement,  or  fum-hooae 
and  other  the  premises  hereinbefore  demised  or  expressed,  and 
intended  so  to  be,  with  their  appurtenances  during  die  said  term 
of  twenty-one  years  without  the  lawful  let,  suit,  trouble,  or  hind- 
rance of  or  by  the  said  jt.  B.,  his  heirs  or  assigns,  or  any  per- 
son or  persons  whomsoever,  lawfully  claiming  or  to  daim  by, 
from,  under,  or  in  trust  for  him,  them,  or  any  of  them. 
In  witness,  &c. 
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No.  III. 


A  Building  Lease. 


THIS  INDENTURE,  made,  &c.,  between  A.B.^  &c.,  of  the  Premiss, 
one  part,  and  C.  D.  of  the  other  part,  tDitnesseth,  that  the  said 
A»  B.,  in  consideration  of  the  rents,  covenants,  and  agree- 
ments, hereinafter  reserved  and  contained  by  and  on  the 
part  and  behalf  of  the  said  C  jD.,  his  executors,  administra* 
tors,  and  assigns,  to  be  paid,  done,  and  performed,  hath  de- 
mised, leased,  set,  and  to  farm  let,  and  by  these  presents  doth 
demise,  lease,  set,  and  to  fiirm  let,  unto  the  said  C  2).,  his 
executors,  administrators,  and  assigns,  all  that  piece  or  parcel 
of  ground,  situate,  lying  and  being,  on,  &c.,  in  the  said  parish 
of  containing  in  breadth  on  the  north  side 

thereof  and  in  depth  on  the  east  side  thereof 

be  the  same  more  or  less,  and  on  the  west  side  thereof 
east  and  from  thence  south  and  from  thence 

east,  be  the  same  more  or  less,  together  with  the  messuages  or 
tenements,  and  other  the  erections  and  buildings  thereon,  which 
the  said  C  2).  shall  have  full  liberty  to  pull  down,  and  to  take 
to  and  for  his  own  use ;  which  said  piece  or  parcel  of  ground 
abuts  north  on  aforesaid,  south  on  gardens  to  some 

houses  on  the  north  side  of  belonging  to  the  said  A.  J?., 

now  on  lease  to  east  on  buildings,  &c.,  and  west,  &c., 

and  is  more  fully  delineated  and  described  in  the  plan  or  ground 
plot  thereof,  in  the  margin  of  these  presents,  together  with  all 
erections  and  buildings  to  be  erected  and  built  thereon,  and  all 
ways,  paths,  passages,  drains,  water,  water-courses,  easements, 
profits,  commodities,  and  appurtenances,  whatsoever,  belonging. 
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Hobtndum, 


lUdtUndum. 


Covenants  by 
the  letsee. 


To  pay  rent 


and  which  shall  belong  to  the  said  hereby  demisea  pi 
or  any  part  or  parcel  thereof,  to  have  and  to  hold  the 
or  parcel  of  ground,  messuages,  or  tenements,  erections,  build- 
ings, and  premises,  hereby  demised  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenances,  unto  the  said  C»  J)., 
his  executors,  administrators,  and  assigns,  from  the 
day  of  last  past,  before  the  date  thereof,  for  and  daring 

and  unto  the  full  end  and  term  of  years,  from  thenoe 

next  ensuing,  and  fully  to  be  complete  and  ended,  yieUimg  and 
paying  therefore  for  the  first  year  of  the  said  term  hereby  de- 
mised, the  rent  of  a  pepper  com  on  the  last  day  thereof^  if  de- 
manded, and  yielding  and  paying  therefore  yearly,  and  every 
year,  for  and  during  the  remaining  years  of  the  said 

term  hereby  demised,  unto  the  said  A.  B*^  his  heirs  and  assigns, 
the  yearly  rent  or  sum  of  k  of  lawful  money  of  Great 

Britain,  by  half  yearly  payments,  on  the  and  in 

each  year,  by  even  and  equal  portions,  the  first  payment  thereof 
to  begin  and  be  made  on  the  said  several  rents  to 

be  paid  and  payable  from  time  to  time,  on  the  several 
feasts  aforesaid,  during  the  said  term,  fi'ee  and  clear  of  all 
rates,  taxes,  charges,  assessments,  and  payments  whatsoever, 
taxed,  charged,  assessed,  or  imposed  upon  the  said  hereby 
leased  premises,  or  any  part  thereof,  by  authority  of  parlia* 
ment  or  otherwise  howsoever,  during  the  term  hereby 
granted.  And  the  said  C.  D.,  for  himself,  his  heini,  eze» 
cutors,  administrators,  and  assigns,  doth  covenant,  promiaet 
and  agree,  to  and  with  the  said  A.  B.^  his  heirs  and 
assigns,  by  these  presents,  in  manner  following,  (that  is  to  say) 
that  the  said  C.  i>.,  his  heirs,  executors,  administrators,  and 
assigns,  shall  and  will  yearly,  and  every  year  during  the  last 

years  of  the  said  term  hereby  granted,  wdl 
truly  pay,  or  cause  to  be  paid  unto  the  said  A.  B., 
and  assigns,  the  said  yearly  rent  or  sum  of  L  of  lawfiil 

money  of  Great  Britain,  on  the  several  days  and  times,  and  ia 
the  manner  hereinbefore  limited  and  appointed  for  payment 
thereof,  without  making  any  deduction  or  abatement  thetcoat, 
for  or  in  respect  of  any  rates,  taxes,  assessments,  duties,  charges, 
or  impositions  whatsoever,  taxed,  charged,  assessed,  orimposed 
upon  the  said  hereby  demised  premises,  or  any  part  tfaereoC 
during  the  said  term  hereby  granted,  all  which  rates. 
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assQBSiiients,  duties,  charges,  or  impositions,  he  the  said  C.  D.,'  And  taxes. 
his  executors,  administrators,  or  assigns,  shall  and  will  bear, 
pay,  and  discharge,  and  of  and  from  the  same,  acquit,  save 
harmless,  and  keep  indemnified  the  said  A.  B,^  his  heirs  and 
assigns.     And  that  he  the  said  C.  D.,  his  executors,  admini^  To  build 
strators,  or  assigns,  shall  and  will,  before  the  expiration  of  the    ^^^' 
first  year  of  the  term  hereby  granted,  at  his  and  their  own  pro- 
per costs  and  charges,  erect,  build,  complete,  and  in  a  work- 
manlike manner  finish,  one  or  more  good  and  substantial  brick 
messuages  or  tenements,  upon  some  part  of  the  ground  hereby 
demised,  and  shall  and  will  lay  out  and  expend  therein  the  sum 
of  L  or  upwards,  and  also  that  he  the  said  C.  i>.,  his 

executors,  administrators,  and  assigns,  shall  and  will,  from  time 
to  time,  and  at  all  times,  from  and  after  the  said  messuage  or 
tenement,  erections,  and  buildings  on  the  said  piece  of  ground 
hereby  demised,  shall  be  respectively  completed  and  finished,  And  repair. 
during  the  remainder  of  the  said  term  hereby  granted,  when, 
where,  and  as  often  as  need  or  occasion  shall  be  and  require, 
at  bis  and  their  own  proper  costs  and  charges,  well  and  suf- 
ficiently repair,  uphold,  support,  maintain,  pave^  purge,  scour, 
cleanse,  empty,  ainend,  and  keep  the  said  messuage  or  tene- 
ment, messuages  or  tenements,  erections,  and  buildings,  and  all 
the  walls,  rails,  lights,  pavements,  grates,  privies,  sinks,  drains, 
and  watercourses,  thereunto  belonging,  and  which  shall  belong 
unto  the  same,  in,  by,  and  with  all  and  all  manner  of  needful 
and  necessary  reparations,  cleansings,  and  amendments  what* 
soever,     uind  that  he  the  said   C  i>.,  his  executors,  admini-  Not  permit 
Strators,  and  assigns,  shall  not,  nor  will,  during  the  said  term  I'^^l^'to  ^^ 
hereby  granted,  permit  or  sufier  any  person  or  persons  to  use,  carried  on. 
exercise,  or  carry  on,  in  and  upon  the  said  hereby  demised  pre- 
mises, or  any  part  thereof,  any  trade,  business,  or  other  occu- 
pation, which  may  be  nauseous  or  offensive,  or  grow  to  the 
annoyance,  prejudice,  or  disturbance  of  any  of  the  other  tene^ 
ments  of  the  said  A^  B.  near  adjoining  tberetoy  or  the  occu- 
piers thereof:  and  the  said  messuage  or  tenement,  messuages 
or  tenements,   erections,  buildings,  aud  premises,  with  the  To  quit  at  the 
walls,  .pavements,  sewers,  and  drains  belonging  thereto,  be-  ^"^  °    **  *'"* 
ing  in   every  respect  so  well  and  sufficiently  repaired,  up- 
held, supported,  sustained,  maintained,  paved,  purged,  scouret^ 
cleansed,  emptied,  amended,  and  kept,  shall  and  will,  at  the ' 
expiration,   or  sooner  determination  of  the  said  term  hereby 
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To  intare. 


And  rebuild  in 
case  of  fire. 


To  pennit  les- 
sor to  enter 
and  Tiew,  &c. 


granted,  peaceably  and  quietly  leave,  surrender,  and  yield 
up  unto  the  said  A.  B.,  his  heirs  and  assigns,  tc^ther  with 
all  the  doors,  locks,  keys,  bolts,  bars,  wainscots,  chimney- 
pieces,  slabs,  foot-paces,  windows,  window-shutters,  partitions, 
dressers,  shelves,  pumps,  water-pipes,  rails,  and  all  other  things 
which  shall  be  any  ways  fixed  and  fastened  to,  and  shall  be 
standing,  being,  and  set  up,  in  and  upon  the  said  premises 
hereby  demised,  or  any  part  thereof  within  the  last  years 

of  the  said  term  hereby  granted.     And  that  the  said  C.  jD., 
his  executors,  administrators,  and  assigns,  shall  and  will,  at  his 
and  their  own  proper  costs  and  charges,  from  time  to  time  suf* 
ficiently  insure  all  and  every  the  messuages  or  tenements,  erec- 
tions and  buildings,  which  shall  be  erected  and  built  upon  the 
said  piece  or  parcel  of  ground  hereby  demised,  or  any  part 
thereof,  from  casualties  by  fire,  during  the  then  remainder  of 
the  said  term  hereby  granted,  in  some  or  one  of  the  public 
oflSces  kept  for  that  purpose  in  London  or  WeMtminster ;  and 
in  case  the  said  messuage  or  tenements,  erections  and  build- 
ings, or  any  of  them,  or  any  part  of  any  of  them,  shall,  at  any 
time  or  times  during  the  said  term,  be  burnt  down,  destroyed, 
or  damaged  by  fire,  shall  and  will,  from  time  to  time,  imme- 
diately afterwards,  rebuild,  or  well  and  sufficiently  repair  the 
same.    Andfurth$r^  that  it  shall  and  may  be  lawful  to  and  for 
the  said  A.  J?.,  his  heirs  and  assigns,  or  any  of  them,  with 
workmen  or  others,  in  his,  their,  or  any  of  their  company,  or 
without,  to  enter  or  come  into  and  upon  the  said  demised  pre- 
mises, and  every  part  thereof,  at  seasonable  and  convenient 
times,  in  the  day-time,  at  any  time  or  times,  during  the  last 
seven  years  of  the  said  term  hereby  granted,  in  order  to  make  an 
inventory  or  schedule  of  the  several  fixtures  and  things  then 
standing  and  being,  in  and  upon  the  said  hereby  demised  pre- 
mises, which  are  to  be  left  at  the  end  of  the  said  tens,  for 
the  use  of  the  said  A.  JS.,  his  heirs  and  assigns,  pursuant  to 
the  covenant  hereinbefore  in  that  behalf  contained ;  and  deo 
twice  or  oftener  in  every  year,  during  the  said  term  hereby 
granted,  to  view,  search,  and  see  the  defects  and  want  of 
rations  of  the  said  premises,  and  all  defects  and  want  of 
rations,  which  upon  every  or  any  such  view  or  search  shall  be 
from  time  to  time  found,  to  give  or  leave  notice  or  warning 
thereof  in  writing,  at  or  upon  the  said  demised  premises,  unto, 
and  for  the  said  C.  D.,  his  executors,  administrators,  or  aasigns, 
to  repair  and  amend  the  same.    And  that  the  said  C.  Z>.,  hjs 
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executors^  administrators,  or  assigns,  shall  and  will,  within    AndlcMeeto 
three  months  next  after  every  such  notice  or  warning  shall  be   J|fSoe.*^^' 
or  given  or  left  as  aforesaid,  at  his  and  their  own  proper  costs 
and  charges,  well  and  sufficiently  repair,  amend,  and  make 
good,  all  and  every  the  defects  and  want  of  reparations,  whereof 
such  notice  or  warning  shall  be  so  given  or  left  as  aforesaid.   CoDdition  for 
Provided  always^  and  these  presents  are  upon   this  condi-   '^'^°^* 
tion,  that  if  the  said  yearly  rent,  or  sum  of  L  hereby 

reserved,  or  any  part  thereof,  shall  be  behind  and  unpaid,  by 
the  space  of  days,  next  after  either  of  the  said  feasts 

or  days  of  payment,  whereon  the  same  ought  to  be  paid  as 
aforesaid,  (being  lawfully  demanded,)  or  if  the  said  C  Z).,  his 
executors,  administrators,  or  assigns,  shall  not  well  and  truly 
observe,  perform,  fulfil,  and  keep,  all  and  every  the  covenants, 
articles,  clauses,  conditions,  and  agreements,  in  these  presents 
expressed  and  contained,  on  his  and  their  part  and  behalf  to  be 
performed  and  kept  according  to  the  true  intent  and  meaning 
thereof,  then,  and  from  thenceforth,  in  either  of  the  said  cases,  it 
shall  and  may  be  lawful,  to  and  for  the  said  A.  B.^  his  heirs  and 
assigns,  into,  and  upon  the  said  demised  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the 
same  to  have  again,  retain,  repossess,  and  enjoy,  as  in  his  and 
tbeur  first,  and  former  estate,  and  the  said  C  jD.,  his  executors, 
administrators,  or  assigns,  and  all  other  tenants  or  occupiers  of 
the  said  premises,  thereout,  and  ft-om  thence  utterly  to  expel, 
put  out,  and  amove,  and  that  from  and  after  such  re-entry 
made,  this  present  lease,  and  every  clause,  article,  and  thing, 
herein  contained  on  the  lessor's  part  and  behalf,  ft'om  thence- 
forth to  be  done  and  performed,  shall  cease,  determine,  and  be 
utterly  void,  to  all  intents  and  purposes  whatsoever,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding.   And  the  said  A.  B.^  for  himself,  his  heirs,  and   CoveDant  by 
assigns,  doth  hereby  covenant,  promise,  and  agree,  with  and  to  ^^^^l^^^ 
the  said  C  D.,  his  executors,  administrators,  and  assigns,  that 
he,  the  said  C  Z).,  his  executors,  administrators,  and  assigns, 
paying  the  said  yearly  rent  hereby  reserved,  in  manner  and 
form  aforesaid,  and  observing,  performing,  and  keeping  all  and 
singular  the  covenants  and  agreements,  hereinbefore  contained, 
and  on  his  and  their  part  and  behalf  to  be  performed  and 
kept,  shall  and  may  lawfully,  peaceably  and  quietly  have,  hold, 
occupy,  possess,  and  enjoy  the  said  piece  or  parcel  of  ground 
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and  premises  hereby  demised^  with  their  and  every  of  their 
appurtenances,  for  and  during  the  said  term  of  years 

hereby  granted,  without  any  lawiul  let,  trouble,  denial,  or  in- 
terruption, of  or  by  the  said  A.  S.,  his  heirs  or  assigns,  or  any 
other  person  or  persons,  lawfully  claiming  or  to  claim,  by, 
from,  or  under  him,  them,  or  any  of  them. 

Witness.  A.  B. 

CD. 


No.  III. 


Power  for  the 
trustees  to  ap- 
propriate land 
for  roads,  &c. 


To  allot  and 
fence  in. 


To  cover  in, 
stop,  and  divert 
dykes  and 
water-courses, 
&c. 


Power  to  appropriate  Land  for  Streets^  ^c. 

AND  it  is  hereby  agreed,  that  it  shall  be  lawful  for  the  said 
trustees  and  trustee  for  the  time  being,  or  any  of  them,  at  any 
time  or  times,  with  the  consent  and  approbation  of  the  per- 
son or  persons,  if  any,  being  adult  and  free  from  all  disabi- 
lities except  coverture  (and  coverture  is  not  to  be   deemed 
a  disability),  who  for  the  time  being  shall  be  entitled  to  the 
rents,  issues,  and  profits  of  the  said  lands  and  hereditaments 
to  set  out  and  allot  and  appropriate  any  part  or  parts  of  the 
same  lands  and  hereditaments  (either  including  or  exclud- 
ing the  sites  of  all  or  any  of  the  houses,  erections,  or  baild- 
ings  now  standing  and  being,  or  building  and  forming  on  the 
same  lands,)  as  and  for  roads,  streets,  mews,  ways,  avenues, 
passages,  drains,   sewers,  reservoirs,  watercourses,   or  other 
easements  and  conveniences,  and  to  make  and  form  into  or  for 
roads,  streets,  mews,  ways,  avenues,  passages,  drains,  sewers, 
reservoirs,  watercourses,  or  other  easements  and  conveniences, 
the  lands  so  set  OHt,  allotted,  and  appropriated  as  aforesaid, 
and  also  to  divide  the  lands  and  hereditaments  aforesaid  into 
such  lots,  or  in  such  way  and  manner  as  shall  be  thought  most 
beneficial,  and  also  to  fence  and  inclose  all  or  any  of  the  lots 
into  which  the  said  lands  shall  be  so  divided  as  aforesaid,  and 
also  to  remove,  fill  up,  arch  over,  cover  in,  stop,  and  divert  any 
mounds,  pits,  dykes,  ditches,  ponds,  drains,  and  watercx>arses 
in  or  upon  the  said  lands  aforesaid  comprised  in  the   said 
powers  of  leasing,  and  also  to  dig,  sell,  and  dispose  of  all 
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such  timber,  gravel,  sand,  brick  earth,  clay,  and  stone,  and  To  tell  timber 
other  earth,  soil,  or  mineral  as  it  shall  be  found  convenient  to  ^  ^^^    '* 
cut,  fell,  or  remove  for  effecting  any  of  the  objects  or  purposes 
aforesaid.    And  further,  that  whenever,  at  any  time  or  times,  Leasea  under 
any  part  or  parts  of  the  said  hereditaments,  shall  be  demised  tained^^tbe"' 
or  leased  by  virtue  of  or  under  the  aforesaid  power  for  that  will  may  be 
purpose  hereinbefore  contained,  such  lease  or  leases  respec-  to  certain 
tively  may  be  made  with  or  under  and  subject  to  covenants  or  ^^o^*"****** 
stipulations  to  be  entered  into  or  made  by  or  on  the  part  of  the 
lessee  or  lessees  to  contribute  towards  the  expences  of  making 
and  keeping  in  repair  any  roads,  streets,  mews,  ways,  sewers, 
drains,  or  other  conveniences  now  or  hereafter  to  be  laid  out 
and  made  in,  upon,  over,  through,  or  under  any  part  or  parts 
of  the  hereditaments  aforesaid,  or  with  or  under  and  subject  to 
any  of  such  covenants  or  stipulations ;  and  that  it  shall  be  law- 
ful for  the  said  trustees  or  trustee  for  the  time  being  of  the  said 
power  of  leasing  hereinbefore  contained,  with  such  consent  and 
approbation  as  aforesaid,  in  any  such  lease  or  leases  of  any  and  reserva- 
part  or  parts  of  the  lands  and  hereditaments  aforesaid,  or  in  ^^°*' 
the  contract  for  the  same,  to  reserve  the  right  of  making  and 
laying  out  any  roads,  streets,  mews,  ways,  sewers,  drains,  or 
other  conveniences  in,  upon,  over,  or  under  the  lands  and 
hereditaments  to  be  demised  or  leased,  or  any  part  or  parts 
thereof,  at  the  time  of  such  lease  or  leases  being  contracted  for 
or  granted,  or  at  any  subsequent  time  or  times  to  be  fixed 
upon  by  them  or  him,  and  to  reserve  any  rights  of  road  or  way 
at  the  time  of  such  lease  being  contracted  for  or  granted,  or  at 
any  subsequent  time  or  times  to  be  fixed  upon  by  them  or  him, 
and  also  to  reserve  any  rights  of  using  any  sewers  or  drains,  or 
any  other  rights,  easements,  or  conveniences  in,  upon,  over, 
through,  or  under  the  lands  and  hereditaments  to  be  demised 
or  leased,  and  to  grant  unto  the  lessee  or  lessees  of  any  part  of 
the  said  lands  and  hereditaments  any  rights  of  road  or  way,  or 
of  making  or  using  any  roads,  ways,  mews,  sewers,  drains,  or 
other  conveniences  through,  over,  or  under  in  or  upon  any  part 
or  parts  of  the  said  lands  and  hereditaments  which  shall  not 
have  been  demised,  or  of  using  any  roads,  ways,  mews,  sewers, 
drains,  or  other  conveniences  which,  or  the  right  of  enjoyment 
whereof,  shall  have  been  reserved  through,  over,  under,  in,  or 
upon  any   part  or  parts  of  the  said  lands  and  hereditaments 
which  shall  have  been  demised  or  leased.     And  further,  that 
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it  shall  be  lawful  for  the  said  trustees  or  trustee  for  tlie  time 
being  acting  in  execution  of  the  trusts  aforesaid*  or  any  of  them, 
to  apply  a  su£5cient  part  of  the  monies  to  arise  under  or  by  any 
sale  or  sales  to  be  made  by  them  or  him  as  herein-before  men- 
To  apply  tionedy  or  which  shall  otherwise  come  to  their  or  his  hands  or 

hand  under  or  by  virtue  of  any  trusts  herein  contained  in  or 
towards  the  payment  and  discharge  of  all  the  costs*  charges,  and 
expences  of  or  attending  or  in  anywise  relating  to  the  laying  out, 
making,  or  forming  such  roads,  ways,  streets,  avenues*  mews, 
passages,  drains,  sewers,  reservoirs,  watercourses,  or  other  ease^ 
ments  and  conveniences,  appropriations  and  improvements  as 
aforesaid,  and  surveying  the  estates  aforesaid,  and  drawing  or 
making  plans  or  maps  thereof  for  the  purpose  of  building 
thereon,  or  for  any  other  of  the  purposes  aforesaid,  and  also 
the  costs  and  charges  of  the  surveyors  and  agents  to  be  em- 
ployed by  the  said  trustees  or  trustee  in  or  about  surveying  or 
superintending  the  laying  out  and  making  of  the  siud  roads, 
ways,  streets,  avenues,  mews,  passages,  drains,  sewers,  reser- 
voirs, watercourses,  and  other  easements  and  conveniences, 
and  the  erecting  and  building  of  the  said  messuages*  erections, 
and  buildings*  and  of  all  or  any  of  the  other  objects  and  pur- 
poses which  they  and  he  are  and  is  under  powers  of  leasing 
for  building  purposes  herein  contained  authorized  to  cany 
into  etkcU 


No.  IV. 


Mining  Lease. 

THIS  INDENTURE  made  between  J.  A*  of 
of  the  one  part*  and  C.  i).*  of  ,  gentleman*  of  the 

other  part*  Witnesseth,  that  in  consideration  of  the  rents,  co- 
venants, and  agreements  hereinafter  reserved  and  ccmtained* 
and  on  the  part  and  behalf  of  the  said  C.  2>.*  his  executors 
and  administrators  to  be  paid*  kept,  observed*  and  perfonned : 
he  the  said  J.  B.  hath  demised*  leased*  set*  and  to  turn  lec» 
and  by  these  presents*  doth  demise*  let*  set*  and  to  fiuin  let 
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unto  the  said  C  2>.^  his  executors  and  administrators,  all 
[describe  the  preniiies]  and  all  outhouses,  bams,  stables,  cow- 
houses, dovehouses,   edifices,  buildings,  gardens,  orchards,  Ludt. 
yards,  common  of  pasture,  common  of  turbary,  mounds,  fences, 
hedges,  ditches,  ways,  paths,  passages,  waters,  watercourses, 
privileges,  liberties,  commodities,  emoluments,  advantages,  and 
appurtenances  whatsoever  to  the  said  messuage,  tenement, 
lands,  and  premises  belonging  and  in  anywise  appertaining. 
And  also  all  and  every  the  mines,  collieries,  veins,  and  seams  Mines, 
of  coal  and  culm  of  every  quality  which  now  are  or  may  be 
opened  or  discovered  by  any  means  in  or  underneath  the  said 
messuage,  tenement,  lands,  and  premises,  or  any  part  or  parts 
thereof,  with  full  right  and  liberty  of  digging,  sinking,  and 
working  collieries,  mines,  pits,  and  shafts,  and  of  driving  drafts 
and  watercourses  for  the  winning  or  getting  of  coal  or  culm 
upon  or  out  of  the  said  premises,  and  for  the  carrying  away  of 
waters  or  slyth  therefrom ;  and  also,  of  using  such  ground- 
room,  heap-room,  and  pit-room,  for  laying  the  said  coal  or 
culm  as  shall  be  necessary ;  and  also,  in  or  upon  any  part  of 
the  said  premises  to  erect  and*  make  bridges,  tramroads,  and 
other  ways,  and  of  repuring  the  same ;  and  also,  of  making 
and  building  within  or  upon  any  part  of  the  said  premises  all 
such  mills,  gins,  engines,  and  buildings  as  shall  be  necessary 
for  the  purpose  of  working  such  collieries  or  mines,  and  for  the 
keeping  of  such  horses  and  other  cattle  as  shall  be  used  in  the 
working  thereof;    together  with  all  the  engines,  hovels,  ma- 
chines, implements,  pits,  shafts,  levels,  tramroads,  watercourses, 
and  appurtenances  to  the  said  premises  belonging  and  in  any- 
wise appertaining,  and  the  reversion  and  reversions,  remainder 
and  remainders  of  him  the  said  A,  B.^in  and  to  the  same  pre- 
mises and  every  part  thereof  respectively,  (excepting  and  al- 
ways reserving  unto  the  said  lessor  and  his  heirs,  all  timber  Exception!. 
and   timber  like  and  other  trees   and  underwood  standing, 
growing,  or  being  upon  the  said  premises  or  any  part  thereof) 
to  have  and  to  hold  the  messuage,  tenement,  lands,  mines, 
collieries,  veins,  and  seams  of  coal  and  culm,  and  all  and  sin-  Habendum. 
gular  other  the  premises  hereinbefore  demised  or  expressed 
and  intended  so  to  be  with  their  appurtenances  unto  the  said 
C.  jD.,  his  executors  and  administrators  from  the  25th  day  of 
March  now  instant,  for  and  during  and  unto  the  full  end  and 
term  of  twenty-one  years  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  (subject  nevertheless  to  be  determined  as 
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^j9jp8fl«fed; 


hereisafteiE  iameiEtkned^  ^Mding  and  payii^  for  and  in 
r&cpect  df  the  sai^  memoage;  teneeaentr  and  laada  heraabdbw 
moDtianed.and  demiaedi  yearly,  and  every  year  diuring  the 

Rent  certain,  cdwtiixuanoe  nf  the  Said  tertD,  the  rent  or  sum  of  fifty  pounds 
of  kwibl  raoney  of  Great  Britain^  pn  the  S^th  day  of  June; 
the  fi9th  day  of  September ;  the  S6th  day  of  Decemberj  imd 
the  &5th  day  of  March^  in  every  year»  by  even  and  equal  por- 
tions ;  the  fii^  payment  theteof  to  be  made  on  the  2Mi  day  of 
J«ine  next  ensuing  tbe  date  hereof;  and  also,  yielding  and 

Royalty.  paying  finr  and  in  respect  of  the  said  mines,  coUieraea^  veinsj 

and  seams  of  coal  and  other  the  [Nf^misea  hereby  demised^  a 
yearly  rent  or  royidty  at  and-after;  the  rate  of  one  ahilUng  fat 
eanh  and«very  ton  of  the  ivt^t  ]0«000  tons  of  ihe  coid  or  cnloi 
Mrbich  may.be  got  and  obtained  firom  or  out  of  the  said  col- 
lieries t)r  min^jf^any  one  yeait  ot  fhesaid  termj  and  at  and 
dfier.ihe.rate  of  fjeyan^peii^e,  for  each  and  every  ton  of  the 
dkid  cari.x)r  ouU»>  vrbioh:  may  be:  got  and  obtaiiied  from  pr  out 
of  tills  •cbllimesr  or  mines  in  any  one  year  of  the  said  term, 
Q¥er:andiabove  the  said  first  lO^DOQ- tons,  and  so  that  the 
ye^ly  rentor  mtyidtyi  which  shall  be  accruing  and  payaUe  for 
and  in  respeoi  of  the  said  coal  or  culm,  shall  not,  whether  any 
Goal  or  culm  shall  to  sueh  extent  be  got  or  worked  in  any  one 
yesr  or  not  of  the  ^aid  ternit  from  and  after  the  24th  day  of 
June  now  next  be  less  than  100/*»  and  such  rent  or  royalty  to 
be  payable  by  equal  half-yearly  paymetnts  in  every  year,  and 
such  respective  rents,  royalties^  or  yearly  paymenta  as  afore- 
said, to  be  nmde  without  any  deduction  or  abatement  whatso- 
ever ;  and  the  said  C.  jE).>  dot^  hereby  for  himself,  his  heirs, 
executors,  and  admmistrators,  covenant,  promise,  and  agree 
with  and  to  the  said  utf.  B.,  his  heirs  and  assignsi  in  mauier 
fbllowjng,  (thai  is  to  say)  that  he  the  aatd  C  i>.t  his  executors 
or  administrators,  shall  and  will  from  time  to  time  duriiis  the 
continnanee  of  the  •  said  term  of  twenty-one  years,  well  and 
t^nly  pay  or  cause  to  be  paid  imto  the  said  A.  J?.,  his  heira 
and  assigns^  the  said  several  rents,  royalties,  or  yearly  pay- 
ments hereinbefore  respectively  reserved  or  made  payable  on 
the  several'  days  and  times  in  that  behalf  hereinbefore  sp- 
pointed,  according  to  the  tnie  intent  and  meaninff  of  these 
presents  ;  and  that  he  the  said  C.  D,,  his  executors  or  adaii- 
nistrators,  shall  and  will  from  time  to  time,  and  at  sH  timts 

and  taxes.         hereafter  during  the  continuance  of  the  said  term  oS  twenty-^ne 

years,  pay,  bear,  and  discharge,  all  and  every  the  tithes,  rates. 


Covenam  by 
lessee, 


to  pay  rent. 
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or  commutation  rent  in  respect  thereof,  tMxe»,  charges, 
ments,  outgoings,  and  payments  wbatsoefer  (except  the  land- 
tai)  wherewith  the  said  demised  premises  or  any  part  or  parts 
thereof  respectively!  or  the  said  A.  B.^  his  heirs,  executors,  ad- 
ministrators, and  assigns,  or  the  said  C  D.,  his  executors  or 
administrators,  in  respect  thereof,  shall  or  may  at  any  time  or 
times  during  the  same  term  be  assessed  or  charged  by  authority 
of  parliament  or  otherwise  howsoever ;  and  also,  that  he  the  said 
C.  D.,  his  executors  or  administrators,  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  during  the  continuance  of  the 
said  term  of  twenty-one  years,  at  his  or  their  own  proper  costs  and 
charges,  when,  where,  and  as  often  as  need  shall  be  or  require,  To  repttr, 
well  and  aufficiendy  repair,  support,  uphold,  sustain,  maintain, 
amend,  and  keep  the  said  messuage  or  tenement,  cottages,  and 
premises  hereby  demised  with  their  and  every  of  their  ap. 
purtenances,  in,  by,  and  with  all  and  all  manner  of  needfiil 
and  necessary  reparations  and  amendments  whatsoever;  and 
also,  glase,  gravel,  pave,  empty,  cleanse,  and  amend  all  the 
glass  windows,  gravel  walks,  pavements,  posts,  pales,  rails, 
privies,  sinks,  gutters,  and  drains  to  the  same  premises  be- 
longing or  appertaining,  when  and  as  often  as  occasion  shall 
require ;  and  the  said  messuage,  tenement,  cottages,  and  pre- 
mises so  being  in  by  and  with  all  things  well  and  sufficiently 
repaired,  supported,  sustained,  maintained,  glazed,  gravelled, 
paved,  cleansed,  amended,  and  kept  at  the  end  or  sooner  de- 
termination of  the  said  term  of  twenty-one  years  which  shall 
first  happen,  shall  and  will  peaceably  and  quietly  leave,  sur- 
render, yield,  and  give  up  unto  the  said  A.  B.^  his  heirs  or 
assigns ;  and  also,  shall  and  will  in  every  year  of  the  said  term 
of  twenty-one  years,  at  his  or  their  own  costs  and  charges, 
paint  or  cause  to  be  painted,  all  the  outside  woodwork  and  and  pwai. 
ironwork  of  or  belonging  to  the  said  messuage  or  tenement 
twice  with  good  and  proper  oil  colour  in  a  workmanlike  man- 
ner; and  further,  that  he  the  said  C«  i).,  his  executors  and 
administrators,  shall  and  will  peaceably  and  quietly  permit  and 
suffer,  and  it  shall  and  may  be  lawftd  to  and  for  the  said  A*  B*, 
his  heirs  and  assigns,  and  every  of  them,  with  or  without  work- 
men or  others,  twice  or  oftener  in  every  year  during  the  con- 
tinuance of  the  said  term  of  twenty-one  years,  at  his  or  their 
will  and  pleasure,  at  convenient  times  in  the  day-time,  to  enter 
and  come  into  and  upon  the  said  hereby  demised  premises  or 
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To  manage 
Unda  in  a 
husband-like 
manner. 


any  {Murt  or  parte  thereofi  to  view,  search^  and  see  the  state 
and  condition  of  the  reparations  thereof,  and  of  all  such  decays, 
de&ulto,  and  wante  of  reparation  as  shall  npon  every  such 
▼iew  be  found,  to  give  or  leave  notice  in  writing  at  or  in  the 
said  messuage  or  tenement  to  and  for  the  said  C.  D.,  his  exe- 
cutors and  administrators,  to  repair  and  amend  the  same  within 
the  time  and  space  of  three  months  after  such  notice  or  warning 
given  or  left  as  aforesaid ;  and  he,  the  said  C.  i).,  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators^  covenant, 
promise,  and  agree  with  and  to  the  said  ji.  B.,  his  heirs  and 
assigns,  to  repair  and  amend  all  and  every  the  same  defects 
and  decays,  and  wante  of  reparation  accordingly,  of  which  such 
notice  or  warning  shall  be  given  or  left  as  aforesaid ;  and  also, 
that  he  the  said  C.  2>.,  his  executors  or  administrators,  shall 
and  will  from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  the  said  term  of  twenty-one  years  manage  and 
manure  the  lands  hereby  demised  in  a  good  and  husbandlike 
manner,  according  to  the  best  and  most  approved  course  of 
husbandry  used  and  employed  by  farmers  in  the  said  county  of 
,  and  shall  not  nor  will  at  any  time  or  times  during 
the  continuance  of  the  said  term,  feU,  cut  down,  lop,  top,  stub 
up,  take,  carry  away,  spoil,  or  destroy,  or  cause  or  sufier  to  be 
felled,  cut  down,  lopped,  topped,  stubbed  up,  taken,  carried 
away,  spoiled,  or  destroyed,  any  timber  or  timber  like  or  other 
trees  or  underwood  now  growing,  or  which  at  any  time  during 
the  continuance  of  the  said  term,  shall  or  may  be  growing,  or 
being  in  or  upon  the  said  demised  premises  or  any  part  or 
parte  thereof,  but  on  the  contrary,  shall  and  will  at  all  times 
during  the  continuance  of  the  said  term,  take  all  reasonable 
care  to  preserve  the  same  timber  and  timber  like  and  other 
trees  and  underwood,  and  to  prevent  the  same  from  being 
injured  or  destroyed ;  and  also,  that  be  the  said  C.  D,,  his 
executors  and  administrators,  shall  and  will,  with  all  convenient 
speed,  seek,  win,  get,  and  raise,  all  the  coal  and  culm  lying 
within  and  under  the  said  messuage,  tenement,  lands,  and  pre- 
mises hereinbefore  demised  or  intended  so  to  be,  and  in  so 
doing,  shall  and  will  at  all  times  during  the  continuance  of  the 
said  term  of  twenty-one  years,  pursue  the  best  and  most  im- 
proved methods  in  the  working  of  the  mines,  collieries,  |Hte, 
and  works,  which  shall  or  may  be  opened  for  the  seeking  and 
Keep  accounts  ^tting  the  sud  coal  ox  culm ;  and  also,  shall  and  will  during 


Not  to  injure 
timber. 


To  work  the 
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the  continuance  of  the  said  term,  keep  true  books  of  account 
of  all  the  coal  and  culm  which  shall  from  day  to  day  be  raised 
and  got  in  or  out  of  the  said  collieries  and  works,  and  deliver 
true  and  faithful  monthly  copies  thereof  to  the  said  A,  B.^  his 
heirs  and  assigns,  and  if  thereunto  required  by  the  said  A.  B.y 
his  heirs  or  assigns,  or  any  of  them,  verify  such  monthly  ac- 
counts or  any  of  them  upon  oath  or  solemn  affirmation  before  any 
magistrate  of  or  for  the  said  county  of  ;  and  also,  shall 

and  will  from  time  to  time  and  at  all  times  during  the  conti- 
nuance of  the  said  term,  maintain,  sustain,  uphold,  and  keep, 
with  all  needful  and  necessary  repairs,  all  and  every  the  build-  KeepboUdings, 
ings,  engines,  hovels,  machines,  pits,  shafts,  levels,  tramroads,  ^^ '"  '•***'• 
ways,  watercourses,  and  watergates,  which  now  are  or  at  any  time 
or  times  during  the  continuance  of  the  said  term,  shall  or  may 
be  built,  sunk,  drove,  or  made,  in,  upon,  or  underneath  the  said 
messuage,  tenement,  lands,  and  premises  hereinbefore  demised 
or  intended  so  to  be,  or  any  of  them  for  the  purpose  of  working 
the  collieries  and  works  aforesaid,  and  winning,  getting,  and 
canying  away  the  coal  and  culm,  or  for  the  accommodation  of 
labourers  thereon,  and  shall  and  will  at  the  expiration  or 
sooner  determination  of  the  said  term,  in  such  good  repair, 
order,  and  condition  leave  and  yield  up  the  said  buildings.  And  yield  up. 
engines,  hovels,  machines,  pits,  shafts,  levels,  tramroads,  ways, 
watercourses,  and  watergates,  unto  the  said  A.  jS«,  his  heirs 
and  assigns ;  and  also,  that  he  the  said  C  2).,  his  executors 
or  administrators,  shall  not  nor  will  at  any  time  or  times  during 
the  continuance  of  the  said  term  of  twenty-one  years,  set,  let, 
or  assign  over  the  said  demised  messuage,  tenement,  lands,  and 
premises  and  the  collieries  and  works  thereon  or  thereunder, 
as  aforesaid ;  or  any  part  or  parts  thereof  respectively,  without 
the  consent  in  writing  of  the  said  A.  B.,  his  heirs  or  assigns, 
for  that  purpose  first  had  and  obtained,  but  so  as  that  the  said 
consent  of  the  said  A.  B.,  his  heirs  or  assigns,  be  not  withheld 
without  a  reasonable  ground  Or  cause  in  that  behalf:  provided 
always,  that  in  case  any  difierence  shall  arise  between  the  par-  Reference  to 
ties  hereto,  as  to  the  reasonableness  of  any  such  ground  of  ob- 
jection,  the  same  shall  be  referred  to  and  determined  by  the 
arbitration  of  two  persons,  one  to  be  named  by  each  of  the 
said  parties ;  and  in  case  of  a  difierence  between  the  said  arbi- 
trators, to  and  by  an  umpire,  to  be  named  and  chosen  by  them ; 
and  further,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
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A*  B,,  his  heirs  and  assigns,  at  all  times  during  the  continu- 
ance of  the  said  term  of  twenty-one  years,  at  his  own  proper 
costs  and  charges^  to  have  and  employ  any  one  person  being 
an  engineer  or  collier  (to  be  approved  of  by  the  said  C  D.,  his 
Lc«ee  may       exccutors,  Or  administrators)  for  the  purpose  of  viewing  and  ex- 
giaeer  to  lur-     amining  the  state  and  condition  of  the  said  collieries  and  works, 
vey,  &c.  ^^^  |.jjg  manner  ^f  working  and  conducting  the  same,  and  of 

ascertaining  the  quantity  of  coal  and  culm  which  shall  or  may 
be  got,  procured,  and  carried  away  therefrom ;  and  for  that 
purpose  that  such  person  from  time  to  time,  and  at  all  times  du- 
ring the  continuance  of  the  said  term  hereby  granted,  shall 
have  free  ingress,  egress,  and  regress  into,  from,  through,  and 
out  of  the  said  collieries  and  works,  and  shall  and  may  from 
time  to  time,  and  at  all  times  as  aforesaid,  inspect  and  examine 
the  said  books  of  account,  to  be  kept  as  aforesiud ;  and  it  is 
hereby  further  agreed  and  declared,  that  at  the  end  or  expira- 
tion of  the  said  term  of  twenty-one  years,  by  effluxion  of  time, 
Agraement  by    the  Said  A.  jS.,  his  heirs  and  assigns,  shall  pay  the  said  C.  2)., 

^"'^'li!;^^   his  executors  or  administrators,  for  all  the  engines,  hovels,  ma- 
pay  for  engines,  '  t  i_"  L 

&c.  chines,  pits,  shafts,  tramroads,  levels,  and  implements,  which 

shall  be  left  upon  the  premises  hereby  demised,  according  to  a 
fair  valuation  to  be  made  thereof  by  two  indifferent  persons, 
one  to  be  chosen  by  each  of  the  said  parties,  and  in  case  of 
their  disagreement,  by  an  umpire,  to  be  chosen  by  the  arbitra- 
tors for  that  purpose ;  but  in  case  the  said  C  D.,  his  executors 
or  administrators,  shall  abandon  the  said  collieries  and  works 
before  the  expiration  of  the  said  term  of  twenty-one  years,  by 
effluxion  of  time,  and  there  shall  be  coal  and  culm  capable  of 
being  worked  by  them  to  profit,  that  then  the  said  ei^nes, 
hovels,  machines,  pits,  shafts,  tramroads,  levels,  and  imple- 
ments, shall  be  taken  by  the  said  A,  J?.,  his  heirs  and  assigns, 
for  his  own  absolute  use  and  benefit,  without  any  compensation 
x>r  remuneration  whatsoever  being  made  to  the  said  C.  2>«,  bis 
executors  or  administrators  in  respect  of  the  same :  and  it  is 
hereby  frirther  agreed  and  declared,  that  if  the  collieries  and 
Power  for         works  to  be  opened  as  aforesaid,  be  not  capable  of  producing 
mioe^mep  if'    coal  or  culm,  to  the  quantity  of  SOOO  tons  in  each  and  every  year 
coHienflf  hi\  to  of  the  said  term,  that  then  and  in  such  case,  and  when  and  as  the 
toM  yvarly.       same  shall  be  found  to  fail  therein,  it  shall  and  may  be  lawfid 

to  and  for  the  said  C  2).,  his  executors  or  administrators,  on 
giving  six  calendar  months*  notice  thereof  to  the  said  A.  A, 
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his  heirs  or  assigns,  and  paying  all  arrears  of  rent  due  and  pay- 
able by  virtue  hereof,  and  performing  the  covenants  and  agree- 
ments on  his  behalf  herein  contained  up  to  that  time,  at  the 
end  of  such  six  calendar  monthsj  to  yield  and  give  up  the  said 
demised  premises  unto  the  said  A.  B.,  his  heirs  or  assigns,  and 
then  and  from  thenceforth,  this  indenture  and  every  matter, 
clause,  and  thing  herein  contained,  shall  cease,  determine,  and 
be  absolutely  void,  notwithstanding  any  thing  herein  contained 
to  the  contrary,  he  the  said  C.  2).,  his  executors  and  adminis- 
trators, nevertheless,  in  such  last  mentioned  case,  leaving  all 
the  levels,  pits,  and  other  works,  (except  the  tramroads)  which   Leavioff  all 
shall  be  then,  in,  or  upon  the  said  demised  premises,  in  good  eVcept  tewi. 
repair,  for  the  absolute  use  and  benefit  of  the  said  A.  £.,  his  roads, 
heirs  and  assigns,  and  in  case  the  said  A,  B,,  his  heirs  or 
assigns,  shall  by  any  writing  under  his  hand  at  the  end  of  such 
six  calendar  months,  declare  his  option  to  take  the  s^d  tram-  Power  for 
roads  at  a  fair  valuation,  then  leaving  all  the  tramroads  in  or  take  die  uw- 
upon  the  said  premises  in  like  good  repair,  and  thereupon  the  ^'^^^' 
said  tramroads  shall  be  valued  and  paid  for  in  like  manner,  as 
hereinbefore  is  mentioned  and  provided  on  the  event  of  the  ex- 
piration of  the  said  term  of  twenty-one  years,  by  effluxion  of 
time :  provided  always,  and  these,  presents  are  upon  this  exr 
press  condition,  that  if  the  said  several  rents,  royalties,  or  other 
yearly  payments  hereinbefore  respectively  reserved,  or  any  of  Power  of 
them,  or  any  part  thereof  respectively,  shall  be  in  arrear  and  '•'*"^* 
unpaid  for  the  space  of  days  next  after  any  of  the  said 

days  or  times  on  which  the  same  respectively  ought  to  be  paid 
as  aforesaid,  or  in  case  of  the  breach  or  non-performance  of  all 
or  any  of  the  covenants  or  agreements  hereinbefore  contained, 
and  on  the  part  and  behalf  of  the  said  C  Z).,  his  executors  or 
administrators,  to  be  kept,  observed,  and  performed  then  and  in 
any  of  the  said  cases,  it  may  and  shall  be  lawful  to  and  for  the 
said  A*  B.f  his  heirs  and  assigns,  at  any  time  or  times  there- 
after into  and  upon  the  premises  hereby  demised,  or  any  of 
them,  or  any  part  thereof  respectively,  in  the  name  of  the 
whole  to  re-enter,  and  the  same  to  have  again,  repossess,  and 
enjoy,  as  in  his  first  or  former  estate,  any  thing  hereinbefore 
contained  to  the  contrary  thereof  notwithstanding;  and  the  Covenants  by 
said  A,  B.  doth  hereby  for  himself,  his  heirs,  executors,  ad-  ^""^^o^^- 
ministrators,  and  assigns,  covenant,  promise,  and  agree  with 
and  to  the  said  C.  D.,  his  executors  and  administrators,  that 
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be>  the  said  C.  2>.»  his  executors  and  administratoTs*  well 
and  truly  paying,  performing,  fulfilling,  and  keeping  all  and 
every  the  rents,  covenants,  and  agreements  herein  mentioned 
and  contained,  and  on  his  part  to  be  paid,  done,  and  per- 
formed, shall  and  may  at  all  times  hereafter,  during  the  con- 
tinuance of  the  term  and  estate  hereby  granted,  and  of  every 
other  demise  or  lease  to  be  hereafter  granted,  as  hereinafter  is 
mentioned,  peaceably  and  quietly  have,  hold,  occupy,  possess, 
and  enjoy  all  and  singular  the  premises  hereby  demised,  with 
the  appurtenances  without  the  let,  suit,  trouble,  disturbance, 
or  eviction  of  or  by  him  the  said  A.  jS.,  or  his  heirs  or  assigns, 
or  any  other  person  or  persons  lawfully  cliuming  or  to  claim, 
by,  from,  or  under  or  in  trust  for  him,  them,  or  any  of  them : 
And  lastly,  that  he  the  said  ^.  B,,  his  heirs  and  assigns  shall 
and  will  at  any  time  within  fi^m  and  after  the  ex- 

piration by  effluxion  of  time  of  the  said  term  of  twenty-one  years 
hereby  granted,  at  the  request,  costs,  and  charges,  of  the  said 
C  jD.,  his  executors  or  administrators,  by  indorsement  on  these 
presents  and  the  counterpart  thereof,  or  by  some  separate  deed 
To  renew.         or  writing  at  the  election  of  the  said  C.  i).,  his  executors  or 

administrators,  but  whereof  there  shall  be  a  part  or  counterpart 
executed  by  the  said  C.  2).,  his  executors  or  administrators 
demise  and  grant  all  and  singular  the  said  demised  premises 
unto  the  said  C  2>.,  his  executors  or  administrators  as  aforesaid, 
for,  during,  and  unto  the  full  end  and  term  of  twenty-one  years, 
to  commence  and  be  computed  from  the  day  of  the  exinratioD, 
by  effluxion  of  time,  of  the  said  term  hereby  granted,  as  afore- 
said, and  thenceforth  next  ensuing  at,  under,  and  subject  never- 
theless to  such  and  the  like  rents,  royalties,  reservations,  cofe- 
nants,  provisoes,  and  agreements  as  are  hereby  and  herein  re- 
served, expressed,  and  contMned. 
In  witness,  See* 
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No.  V. 

An  Indorsement  for  extending  an  Existing  Term,  ^e. 

THIS  INDENTURE,  &c.,  between  the  within  named  J.  B. 
of  the  one  part,  and  the  within  named  C  2).  of  the  other  part, 
witnesseth,  that  in  consideration  of  the  rent  hereby  reserved, 
and  of  the  covenants,  conditions,  and  agreements  respectively 
hereinafter  contained,  and  on  the  part  and  behalf  of  the  said 
C.  2).,  his  executors,  administrators,  and  assigns,  to  be  paid, 
done,  and  performed,  the  said  A.  B.  hath  demised,  leased, 
set,  and  to  farm  let,  unto  the  said  C  2).,  his  executors,  admi-* 
nistrators^  and  assigns,  all  that  piece  or  parcel  of  ground,  with 
the  messuage  or  tenement  thereon,  erected  and  built,  and  all 
and  singular  other  the  premises  respectively  comprised  in  the 
within  written  lease,  and  thereby  demised  to  the  said  C.  2>., 
(except  as  therein  is  excepted)  to  have  and  to  hold  the  said 
piece  or  parcel  of  ground,  messuage  or  tenement,  and  all 
and  singular  other  the  premises  hereby  demised  or  intended 
so  to  be  (except  as  aforesaid)  unto  the  said  C.  2).,  his  executors, 
administrators,  and  assigns,  from  the  day  of  , 

which  will  be  in  the  year  ,  and  when  the  said  within 

written  lease  will  expire,  for,  during,  and  unto  the  full  end 
and  further  term  of  years,  from  thence  next  ensuing, 

and  fully  to  be  complete  and  ended,  subject  to,  and  under  the 
like  rent^  and  payable  Jn  like  manner,  as  is  within  mentioned, 
for  and  in  respect  of  the  rent  in  and  by  the  within  written 
indenture  reserved  and  subject  to  the  like  power  of  entry,  as 
well  on  non-payment  of  rent,  as  on  the  happening  of  any  of 
the  other  incidents  mentioned  in  the  within  written  proviso  or 
condition  of  re-entry,  and  it  is  hereby  declared  and  agreed, 
by  and  between  the  said  parties  to  these  presents,  and  each 
of  them  doth  hereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  other  of  them,  his  executors  and 
administrators,  that  they,  the  siud  parties  respectively,  and  their 
respective  heirs,  executors,  administrators,  and  assigns,  shall 
and  will,  by  these  presents,  during  the  continuance  of  the 
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additional  term  of  years  hereby  graoted,  stand,  and  be 

bound  to  the  other  of  them,  his  executors  and  administniton, 
for  and  in  respect  of  the  said  hereby  demised  premises  with 
the  appurtenances,  in  such  and  the  like  covenants,  conditiofts, 
and  agreements  respectively,  as  they  the  said  parties  and  their 
respective  heirs,  executorsi  administrators,  and  assigns,  do  now 
stand  bound  to  the  other  of  them,  his  executors  and  adminislrt- 
tors,  in  and  by  the  within  written  lease  for  and  during  the  now 
residue  unexpired  of  the  within  mentioned  term  within  granted, 
it  being  the  intent  and  meaning  hereof,  that  this  present  lease, 
and  the  additional  term  hereby  granted,  shall  be  upon  such  and 
the  like  footing,  and  all  the  covenants,  clauses,  conditions,  and 
agreements,  respectively  within  contained,  shall  be  equsUy 
available,  take  place,  and  have  the  like  force  and  effect,  to  sll 
intents  and  purposes,  during  the  lease  hereby  granted,  as  if 
every  article,  clause,  matter,  and  thing,  contained  in  the  within 
written  lease,  were  inserted  and  contained  in  ibis  present  m- 
denture. 

In  witness,  &c. 


ASSIGNMENTS. 


No.  I. 

An  Assignment  by  Deed-poll  indorsed* 

KNOW  all  men  by  these  presents,  that  I,  te  within  named 
C.  /).,  in  consideration  of  the  sum  of  of  lawful  money 

of  Great  Britain,  to  me  in  hand  psid  by  O.  F.  of  gent 

at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  I  do  hereby  acknowlege,  have  bargained,  sold,  and  as- 
signed unto  the  said  Q.  F.  all  and  singular  the  messuage,  or 
tenement,  yard,  garden,  coach-house,  stables,  oot-hooses,  and 
hereditaments  and  premises,  in  and  by  the  within  written  inden- 
ture demised  or  mentioned  so  to  be,  with  their  appurtenances, 
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and  all  aqr  estate,  right,  titie^  interest,  term  of  years,  elftim  and 
demaiid  whatsoever,  in  and  to  the  same  premkes,  To  have  and 
to  hold  the  said  messuage  or  tenemoit,  buildings,  garden,  and 
other  the  pramiaes  hereby  assigned  or  mentioned  so  to  be,  wiih 
the  ai^rtenances,  unto  the  said  &.  il,  his  exepntors,  adminih** 
trators,  and  assigns^  henceforth,  for  all  the  residue  now  to 
come  and  unexpired  of  the  within  mentioned  term  of  tWe«iy>- 
one  yeara,  and  of  such  other  torm  or  terms  as  I  the  said  CL  B^ 
nov  have  thereiii  respectively,  subject  nevertheless  to  the  ^rent; 
covenants,  and  agreements  in  the  said  indenture  respectively 
jreeerved  and  contained,  and  which  henceforth  on  the  part 
of  the  tenant  or  lessee  of  the  same  premises  are,  or  ought  to 
be,  paid,  done,  and  per&rmed. 

In  witness,  whereof,  &c. 


No.  II. 

An  Assignment  of  a  Lease  by  Indorsement. 

THIS  INDENTURE,  made,  &c.  between  the  within-named 
H.  H.  of  &c.  of  the  one  part,  and  /.  /.  of  , 

&c.  of  the  other  part,  Witnesseth,  that  in;  consideration  of  the 
sum  of  pounds  of  lawiul  money  of  Great  Britain,  to 

him  the  said  H.  H.  in  hand  paid  by  the  said  /.  /•  at  or  before 
the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
the  said  H.  H.  doth  hereby  acknowledge,  he  the  said  H.  H.  hath 
bargained,  sold,  and  assigned,  and  by  these  presets  doth  bar- 
gain, sell,  and  assign,  unto  the  said  /•  /.,  his  executors,  adminis- 
trators, and  assigns,  alland  singular  the  messuage  or  tenement, 
dwelling-house,  and  premises  within  demised,  or  intended  so  to  be 
with  the  appurtenances,  and  all  the  estdte,  ri^t,  title,  interest, 
term  and  terms  of  years  yet  to  come  and  unexpired,  use,  trust, 
property,  claim  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  H.  ZT.,  in,  and  to  the  same  premises, 
and  every  part  thereof,  To  have  and  to  hold  the  said  messuagb 
or  tenement,  dwelHng-hoilse  and  premises,  unto  thef'said  /.  /., 
-Us  executors,  administrators,  and  assigns,  from  the 

AAA 
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day  of  now  last  past,  for  and  during  all  die  reridue 

now  to  come  and  unexpired  of  the  term  of  by  the 

within  indenture  of  leaae  granted,  free  and  clear  of,  and  from 
all  arrears  of  rent,  rates,  and  taxes  whatsoever,  up  to  the  said 
day  of  last.     But  whject^  nevertheless^  to 

the  payment  of  the  rent,  and  to  the  observance  of  all  and  sin- 
gular the  covenants,  conditions,  and  agreements  within  re- 
served and  contained.  And  the  said  H.  H.  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree,  to  and  with  the  said  /.  /.,  his  execators, 
administrators,  and  assigns,  in  manner  following,  (that  is  to 
say,)  that  he  the  said  H.  H.  shall  and  will  well  and  truly 
pay,  or  cause  to  be  paid,  all  the  rent,  taxes,  chaiges,  rates, 
and  assessments  due  in  respect  of  the  said  premises  hereby 
assigned  up  to  the  day  of  last.     And 

further ^  that  he  the  said  !!•  H.  hath  not  at  any  time  here* 
tofore  made,  done,  committed,  or  executed,  or  willin^y  per- 
mitted, or  suflfered  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby  the  said  within  written  indenture  of  lease,  mes- 
suage, or  tenement,  dwelling-house,  and  premises  hereby  as- 
signed, or  any  part  thereof,  are,  is,  can,  shall  or  may  be,  im- 
peached, charged,  affected,  or  incumbered  in  title,  charge, 
estate,  or  otherwise  howsoever,  and  that  for  and  notwithstand- 
ing any  such  act,  deed,  matter,  or  thing  as  aforesaid,  the 
within  written  indenture  of  lease  is  a  good  and  effectual  lease, 
valid  in  the  law ;  and  that  the  rent  and  covenants  therein  and 
thereby  reserved  and  contained,  have  been  hitherto  well  and 
truly  paid,  kept,  and  performed.  And  that  for  and  notwith- 
standing any  such  act,  deed,  matter,  or  thing  as  aforesaid,  be, 
the  said  H.  H.^  now  hath  in  himself  good  right,  full  power,  and 
lawful  and  absolute  authority,  to  assign  the  said  premises, 
with  the  appurtenances  unto  the  said  J.  /.,  his  executors,  ad- 
ministrators, and  assigns,  in  manner  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  these  presents.  And  also 
that  he,  the  said  J.  /.,  his  executors,  administrators,  and  as- 
signs, shall  and  may  from  time  to  time,  and  at  all  times  hereafter 
during  all  the  rest,  residue,  and  remainder  of  the  said  term  of 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  messuage,  or  tenement,  and  dwelling-house 
and  premises  hereby  assigned;  and  receive  and  take  the  rents, 
issues,  and  profits  thereof  without  the  lawful  let,  suit,  trouble. 


Appendu,  723 

denial,  evkiioDy  or  interruption  of  or  by  binii  the  said  H.  IT., 
his  heirs,  executors,  or  administrators,  or  any  other  person  or 
persons  lawiidly  ckiming,  or  to  claim,  by,  from,  under,  or  in 
trust,  for  him,  them,  or  either  of  them.    And  further,  that  he 
the  said  H.  H*,  his  heirs,  executors,  administrators,  and  all 
and  every  other  person  or  persons,  lawfully  claiming  or  to 
claim,  from  by,  under,  or  in  trust  for  him,  them,  or  any  of  them» 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter, 
upon  every  reasonable  request,  and  at  the  costs  and  charges  in 
the  law  of  the  said  /•  /.,  his  executors,  administrators,  or  assigns, 
make,  do,  and  execute,  or  cause  to  be  made,  done,  and  executed, 
all  such  further  and  other  lawful  and  reasonable  acts,  deeds,  and 
things,  assignments,  and  assurances  in  the  law  whatsoever,  for 
the  further,  better,  and  more  perfect  and  absolute  assigning, 
assuring,  and  confirming  the  said  premises  with  the  appurte- 
nances, unto  the  said  /•  7.,  his  executors,  administrators,  or 
assigns^  for  all  the  rest,  residue,  and  remainder  of  the  said 
term,  as  he  or  they,  or  his  or  their  counsel  in  the  law^  shall 
reasonably  devise  or  advise  and  require.     And  the  said  /•  /•, 
for  himself,  his  executors,  administrators,  and  assigns,  doth 
hereby  covenant,  promise,  and  agree,  to  and  with  the  said 
271  If,,  his  heirs,  executors,  and  administrators,  in  manner 
following,  (that  is  to  say,)  that  he,  the  said  /•  /•,  his  exe- 
cutorsj  administrators,  and  assigns,  shall  and  will,  from  time 
to  timey  and  at  all  times  from  the  said  day  of 

during  the  residue  of  the  siud  term  of  years,  well  and  truly 

pay,  or  €»use  to  be  paid,  unto  such  person  or  persons  as  for  the 
time  being  shall  be  entitled  to  receive  the  same,  the  yearly  rent 
by  the  within  written  indenture  of  lease  reserved  and  made 
payable  when  and  as  the  same  shall  from  time  to  time  hence- 
forth become  due  and  payable.  And  also  well  and  truly 
perform^  frilfil,  and  keep  all  and  singular  the  covenants, 
clauses,  provisoes,  and  agreements  in  the  said  lease  contained, 
and  which  from  the  day  of  are  or  ought  on 

the  part  of  the  lessee  or  assignee  of  the  same  premises  to  be 
paid,  observed,  and  performed.  And  aUo  shall  and  will  from 
time  to  time,  and  at  all  times,  well  and  sufficiently  save,  defend, 
keep  harmless  and  indemnified,  the  said  H.  H.  his  heirs,  exe- 
cutorsy  administrators,  and  assigns,  from  and  against  all  costs, 
charges,  damages,  and  expenses  whatsoever,  which  tbey  or  any 
or  either   of  them  shall  or  may  sustain,  or  become  liable  to, 

A   A  A  2 
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for  by  reason  or  on  account  of  the  non-payment  by  the  said 
/•  /•»  his  executors,  or  administrators  of  all  or  any  part  of 
the  said  rent  from  time  to  time  to  become  dae  for  or 
in  respect  of  the  said  premises  hereby  assigned  from  and  after 
the  said  day  of  or  for  by  reason  or  on  account 

of  the  non-observance  or  non-performance  by  him  or  them  of 
all  or  4my  of  the  coyenants,  provisoes,  and  agreements  in  the 
within  indenture  contained,  and  which  as  fit>m  the  said 
day  of  are  or  ought  on  the  part  of  the  said  , 

hia  exeeutora^  administrators,  or  assigns,  to  be  kqpt,  obs^red 
and  performed, 
lo  witness,  &c. 

N.  J[«-^If  a  lease  is  made  by  husband  and  wife»  the  rent  should 
be  reserved  to  them  and  the  heirs  of  the  wife,  and  the  covenants 
should  be  in  a  similar  form. 


NOTICES. 


No.  I. 

Notice  to  Quit  to  Tenant  from  Year  to  Year. 

Mr.  C.  D., 

I  hereby  give  you  notice  to  quit  and  deliver  up  on  die 

day  of  next,  the  possession  of  the  messuage 

or  dwelling-house,  [or  of  the  &rm  lands  and  premises,  or  of 

the  rooms  and  apartments,]  with  the  appurtenances,  which  you 

now  hold  of  me,  situate  at,  &c.    Dated  the  day  of 


Tours,  &c. 
To  Mr.  C.  D.  A.  B. 
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No.  IL 

The  like  where  the  eammencemeni  of  the  Tenanejf  is 

uncertain. 

Mr.  C.  Z)., 
I  herebj  give  yoa  notice  to  quit  and  deliver  up  on  the 
day  of  next,  the  possession  of  the  messuage  or  dwelling- 

house,  [or  "rooms  and  apartments,"  or  farm  lands  and  pre- 
mises^**]  with  the  appurtenances,  which  jou  now  hold  of  itie^, 
situate  in  the  parish  of  in  the  county  of  provi&d 

your  tenancy  originally  commenced  at  that  time  of  the  jrelar ; 
or  otherwise,  that  you  quit  and  deliver  up  the  possession  of 
the  said  messuage,  &c.  at  the  end  of  the  year  of  your  tenancy, 
which  shall  expire  next  after  the  end  of  one-half  year  from  the 
time  of  your  being  served  with  this  notice.  Dated  the 
day  of  18—- 

Yours,  &c. 
To  Mr.  C.  D.  A.  B. 


No.  III. 

Notice  by  an  Agent  of  the  Landlord. 

Mr.  C.  J)., 
I  do  hereby  as  the  agent  for  and  on  the  behalf  of  your  land- 
lord, Mr.  A.  B.  of  give  you  notice  to  quit  and  deliver 
up  possession  of  the  premises  situate  at,  &c.,  now  in  your  occu- 
pation, on  the  day  of  or  on  the  expiration  of  the 
current  year  of  your  tenancy.    Dated  the        day  of        18 — * 

Yours,  &c. 

A^B. 


No.  IV. 

Notice  to  quit  Lodgings. 
Sir, 
I  hereby  give  you  notice  to  quit  and  deliver  up  on  or  before 
next  the  rooms  or  apartments,  and  other  tenements 
which  you  now  hold  of  me  in  this  house  \as  the  case  may  be."] 

Witness  my  hand,  this  day  of  in  the  year 

To  Mr.  C.  D.  A.  B. 
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No.  V. 

Notice  to  the  Tenant  either  to  quit  the  Premises,  or  pay 

double  Value. 

Sir, 
I  hereby  give  you  notice  to  quit  and  yield  up  on  the 
day  of  next,  possession  of  the  messuage,  lands,  tene- 

ments, and  hereditaments  which  you  now  hold  of  me,  situate 
at  in  the  parish  of  and  county  of 

in  failure  whereof  I  shall  require  and  insist  upon  double  the 
value  of  the  said  premises  according  to  the  statute  in  such 
case  made  and  provided.     Dated  this  day  of 

Yours,  &C. 
To  C.  D.  A.  B. 


No.  VI. 

Notice  to  quit  by  the  Tenant. 

Sir, 
I  hereby  give  you  notice  that  on  the  day  of  1 

shall  quit  possession  of  the  messuage  or  tenement  and  pre- 
mises which  I  now  hold  of  you,  situate  at  in  the  parish 
of             in  the  county  of             •     Dated  this  day  of 
18—. 

Yours,  &e. 
To  A.  B.  a  D. 


No.  VII. 

Notice  by  the  Tenant  to  quit  Lodgings. 

Sir, 

This  is  to  give  you  notice  that  on  the  day  of 

next  I  shall  quit  and  deliver  up  possession  of  the  rooms  and 
apartments  and  otiier  tenements  which  I  now  hold  of  you  in 
this  house. 

Witness  my  hand  this        day  of        18 — • 
To  A.  B.  C.  D. 
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No.  VIIL 


Notice  to  Tenant  to  Repair. 

Sir, 

You  are  hereby  required  to  put  in  good  and  tenantablc 
repair  all  and  singular  the  messuage  or  tenement  and  premises 
which  you  now  hold  of  me,  situate  at,  &c.  Particularly  [as 
the  case  may  be.^ 

Witness  my  hand  this  day  of 

To  C.  D.  ^-  -B- 


No.  IX. 

Notice  to  Tenant  to  pay  Rent. 

Sir, 
This  is  to  warn  you  that  unless  you  pay,  or  cause  to  be  paid 
to  me,  on  or  before  the  day  of  next,  the  sum  of 

being  a  year's  rent  due  on  the  day  of 

for  the  messuage  or  tenement  and  premises  which  you  now  hold 
of  me,  at  the  yearly  rent  of  situated,  &c.  I  shall  claim 

and  insist  upon  such  forfeiture  thereof  as  I  may  be  by  law  en- 
titled to. 
Witness  my  hand. 

To  C.  D.  A.  B. 


No.  X. 

Warrant  of  Distress. 

To  Mr.  A.  B.  my  bailiff. — Distrain  the  goods  and  chattels 
of  C.  D.  (the  tenant,)  in  the  house  he  now  dwells  in  (or  on 
the  premises  in  his  possession,)  situate  in  in  the  county 


728  Appendix. 

of  for  pounds,  being  one  year  s  rent,  doe  to 

me  for  the  same  at  Christmas  day  last ;  and  for  your  so  doing 
this  shall  be  your  sufficient  warrant  and  authority.     Dated  the 
day  of  18 — . 

J.S. 

The  party  distraining  will  then  seize  some  article  in  the  hoase 
'  in  the  name  of  all  the  other  goods  on  the  premises,  and  mske 
an  inventory  of  the  goods  seized  and  give  notice  of  distress. 


No.  XL 

Notice  of  Distress  to  Tenant* 

Mr.  C.  D. 
Take  notice,  that  I  have  this  day  distrained  (or,  that  as 
bailiff*  to  /.  S.  your  landlord,  I  have  this  day  distrained)  on  the 
premises  above-mentioned,  the  several  goods  and  chattek  spe- 
cified in  the  above  inventory,  for  the  sum  of  pounds, 
being  one  yearns  rent,  due  to  me  (or,  to  the  said  (J*  S.)  at 
Christmas  day  last,  for  the  said  premises ;  and  that  anlew  you 
pay  the  said  rent,  with  the  charges  of  distraining  for  the  same, 
or  replevy  the  said  goods  and  chattels  within  five  days  from  the 
date  hereof,  they  will  be  appraised  and  sold  according  to  law. 
Given  under  my  hand,  the          day  of         in  the  year 

W.T. 

This  notice  should  be  written  and  subscribed  on  the  bottom 
of  a  copy  of  the  inventory.  If  the  goods  are  secured  on  the 
premises,  the  fact  may  be  noticed  thus,  ''  and  have  secured  the 
same  in.  Sec.** 


If  the  tenant  consents  to  the  goods  remaining  on  the  pre- 
mises beyond  the  five  days  allowed  by  law,  a  memorandum  in 
the  form  following,  should  be  signed  by  him. 

Memorandum,  That  1,  A,  £.  do  hereby  consent  and  agree 
that  C.  D,  my  landlord,  who  hath  distrained  my  goods  and 
chattels  for  the  rent  in  a  dwelling-house,  &c.,  [describing  tie 
premises],  situate  at  in  the  county  of  ,  shall 
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contt&tie  in  the  possession  of  my  said  goods  and  chattels  in  the 
said  dwelling-house,  &c.,  for  the  space  of  days  from  the 
date  hereof,  the  said  C  D*  having  agreed  to  forbear  the  sale 
of  the  said  goods  and  chattels  for  the  said  space  of  time  to 
enable  me  to  discharge  the  said  rent,  and  I  the  said  A,  B.  do 
hereby  agree  to  pay  the  expences  of  keeping  the  said  possession. 
As  witness  my  hand  the  day  of  in  the  year  of 

our  Lord  18    . 
Witness,  R.  S.  A.  B. 

Fees  to  the  Man  in  Possession. 

The  man  in  possession  of  the  goods,  &c.,  is  to  be  paid 
£«.  Qd.  per  day,  if  the  tenant  keep  him ;  and  Zs.  6d.  if  he  keep 
himself.  But  if  the  rent  do  not  exceed  202.,  the  fees  are  re- 
gulated by  the  57  Geo.  III.  c.  93. 

List  of  Fees  according  to  Schedule  to  57  Geo.  IIL  c.  93. 

£    s.  d. 

Levying  distress  -  -  -  -    0    3    0 

Man  in  possession,  per  day         -  -  -    0    2    6 

Appraisement,  whether  by  one  broker  or  more, 
sixpence  in  the  pound  on  the  value  of  the  goods    - 

Stamp,  the  lawful  amount  thereof 

All  expences  of  advertisements,  if  any  such         •    0  10    0 

Catalogues,  sale  and  commission,  and  delivery  of 
goods,  one  shilling  in  the  pound  on  the  net  produce 
of  the  sale  ..... 


No.   XIL 

Notice  of  Distress  of  Standing  Corn. 

Take  notice,  that  I  have  this  day  as  bailiff  of  (  your 

landlord,)  taken  and  distrained  on  the  premises  above-mentioned, 
the  several  growing  crops  specified  in  the  inventory,  for  the 
sum  of  pounds,  being  one  year's  rent,  due  to  the  said 

at  Lady  Day  last  for  the  said  premises ;  and  unless 
you  previously  pay  the  said  rent  with  the  costs  of  distraining 
the  same,  I  shall  proceed  to  cut,  gather,  make,  cure,  carry,  and 
lay  np  the  crops  when  ripe  in  the  barn  or  other  proper  place 
on  the  said  premises,  and  in  convenient  time,  sell  and  dispose 
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of  the  same  towards  satisfaction  of  the  said  rent  arid  of  the 
costs  of  the  distress,  appraisement,  and  sale  according  to  the 
form  of  the  statute  in  that  case  made  and  provided.  Giten 
under  my  hand,  this  day  of 


No.  XIII. 

Appraiser's  Octih,  ^c. 

**  You,  and  each  of  you,  shall  well  and  truly  appraise  the 
goods  and  chattels  mentioned  in  this  inventory  (holding  it  in 
his  hand),  according  to  the  best  of  your  judgment.  So  help 
you  God." 

Then  indorse  on  the  inventory  the  following  memorandum  >— 

Memormodain        "  Memorandum :  that  on  the  day  of  in  the  year 

thereof.  of  our  Lord  A.  J9.  of,  &c.,  and  C.  2>.  of,  &c,  two 

sworn  appraisers,  were  sworn  upon  the  Holy  Evangelists,  by 
me  /.  JT.  of,  &c,  constable,  well  and  truly  to  appraise  the 
goods  and  chattels  mentioned  in  this  inventory,  according  to 
the  best  of  their  judgment 

"  As  witness  my  hand, 

/.  JL,  ConstaUe.** 


"  Present  at  the  time  of 
swearing  the  said  A.  B. 
and  C  J),  as  above,  and 
witness  thereto. 

"  O.  P.- 

After  the  appraisers  have  valued  t 
dorsement  on  the  inventory  as  folloi 


goods, 


**  We,  the  above-named  A.  B.  and  C.  D.  being  smam  upon 
the  Holy  Evangelists,  by  /.  K.  the  constable  above-named, 
well  and  truly  to  ^foise  the  goods  and  chattels  mfnti^mH  in 
this  inventory,  according  to  the  best  of  our  judgment;  aadt 
having  viewed  the  said  goods  and  chattels,  do  appcaiae  the 
same  at  the  sum  of  pounds.    As  witness  oar  hands 

the  day  of  in  the  year 

«  (.[ 2).}^^®™  Appraisers." 
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The  stamp  duty  on  appraisements  by  the  65  Geo.  III. c.  184, 
is  as  under  .•— 

£    8,  d» 

If  not  exceeding  50i.     -            -            -            -    0    2  6 

Exceeding  50/.,  and  not  100/.     -«            -            -    0    5  0 

Exceeding  100/.,  and  not  2002.  -            -            -    0  10  0 

Exceeding  200/.,  and  not  500/.  -            -            -    0  15  0 

Exceeding  500/.             -            -            -            -     1     0  0 


No.  XIV. 

Notice  to  Sher\ff  when  in  possession  on  an  Execution. 

ToN.  O.^ 

and    vEsqrs.  Sberifis  of  Middlesex. 
KF.S 
Take  nodcei  that  the  sura  of  for  one  year's  [as  the  case 

now  is"]  rent  due  at  last,  is  now  due  from  E.  N.  the  per- 

son to  whom  the  goods  belong  of  which  you  are  now  in  pos- 
session, by  virtue  of  her  Majesty's  writ  of  returnable 
[state  the  writ  and  retumJ] 

As  witness  my  hand,  this  day  of  18 — • 


No.  XV. 

Replevin  Bond  and  Assignment. 

Know  all  men  by  these  presents,  that  we  J.  B.  of  ,  ^Pl«^n  bond, 

C.  2).  of  ,  and  E.  F.  of         ,  are  jointly  and  severally  held 

and  firmly  bound  to  O.  H.  Esq.,  sheriff  of  the  county  of  , 

in  the  sum  of  pounds,  [double  the  value  of  the  cattle  or  goods 
distrained],  of  lawful  money  of  Great  Britain  to  be  paid  to  the 
said  sheriff,  or  his  certain  attorney,  executors,  administrators,  or 
assigns,  for  which  payment  to  be  well  and  truly  made  We  bind 
ourselves  and  each  and  every  of  us,  in  the  whole  our  and  each 
and  every  of  our  heirs,  executors  and  administrators  firmly 
by  these  presents,  sealed  with  our  seals.  Dated  the 
day  of  in  the        year  of  the  reign  of  our  Sovereign 

Lady  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
and  in  the  year  of  our  Lord  18 — . 
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Th«  condiUon.       Now  the  Condition  of  the  above  written  obligation  is,  that  if 

the  above  bounden  jf.  B.  do  appear  at  the  next  county  Court, 
to  be  holden  for  the  county  of  at  on  the 

day  of  next,  and  do  then  and  there  prosecute  his 

suit  with  effect  and  with  out  delay  against  L.  jtf.,  for  the  taking 
and  unjustly  detaining  of  his  cattle,  goods,  and  chattels,  to  wit 
[here  set  forth  the  cattle  or  goods  distrained],  and  do  make  a 
return  of  the  said  cattle,  goods,  and  chattels,  if  a  return  thereof 
shall  be  adjudged,  then  this  present  obligation  shall  be  void  and  of 
none  effect,  or  else  shall  be  and  remain  in  full  force  and  virtue. 
Sealed,  &c. 

Asngnmeni  Know  all  men  by  these  presents,  that  I,  G.  H.  Esq.  sheriff  of 

thereof.  the  county  of  have  at  the  request  of  the  within  named 

L.  M.  the  avowant,  [or  person  making  cognizance'],  in  this 
cause,  assigned  over  this  replevin  bond  unto  him  the  said  JL  M. 
pursuant  to  the  statute  in  that  case  made  and  provided.  lo 
witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office 
this        day  of  18    . 

Sealed,  &c. 

Precept  to —  (to  wit)  G.  H.  Esq.  sheriff  of  the  county  aforesaid 

"pl^vy*  to  the  bailiff  of  the  hundred  of  ,  in  the  said  county, 

and  to  John  Doe  and  Richard  Roe  my  bailifis^  and  to  every 
of  them  jointly  and  severally  greeting.  Forasmuch  as  A.  B. 
hath  found  me  sufficient  security  as  well  for  prosecuting  his  suit 
with  eflect  against  £.  jif.,  for  taking  and  unjustly  detaining  his 
cattle,  and  goods,  to  wit,  &c.,  [setting  out  the  cattle  and  goodie 
which  the  said  L.  M.  hath  taken  and  unjustly  detains,  as  it  is 
said,  as  also  for  making  return  thereof,  if  return  thereof  shall 
be  adjudged  Therefore,  on  behalf  of  the  said  A.  B.,  I  com- 
mand you  and  every  of  you  jointly  and  severally,  that,  without 
delay,  you  replevy  and  cause  to  be  delivered  to  the  said  A.  B., 
his  cattle,  goods,  and  chattels,  and  that  you  immediately  summoo 
the  said  L,  M,  to  appear  at  our  next  county  Court,  to  be  holden 
at  in  and  for  the  said  county,  to  answer  the  said  A.  f  • 

in)  the  plea  aforesaid,  and  in  what  manner  you  shall  have  exe- 
cuted this  precept,  certify  to  me  at  the  county  Court,  to  be 
held  at  the  time  and  place  aforesaid,  under  the  peril  attending 
the  neglect  thereof.  Given  under  the  seal  of  my  office,  this 
day  of  in  the  year  of  oar  Lord,  18    . 
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(to  wit)  By  virtue  of  a  warrant  from  the  sheriff  of  SttmrnoM 

thereon. 


the  county  of  to  me  directed^  I  summon  you  to  appear  at 

the  next  county  Court,  to  be  holden  at  in  and  for  the 

county  aforesaid,  to  answer  A.  B.  in  a  plea  of  taking  and  un- 
justly detaining  bis  cattle,  goods,  and  chattels. 

Dated  the        day  of  18—. 

To  Mn  L.  M.  X.  Y.  Bailiff. 


FORMS  OF  PROCEEDING. 

No.  I. 

Notice  to  be  affixed  in  case  of  Vacant  Possession. 

A.B. 
Take  notice,  that  upon  the  complaint  of  E.  A.  of  in 

the  county  of  made  unto  us  A,  P.  and  B,  P.  Esqrs.  two 

of  her  Majesty's  justices  of  the  peace  for  the  said  county,  that 
you  the  said  A.  B.  have  deserted  the  messuage  and  tenement 
called  consisting  of  ,  situate,  lying,  and  being, 

at  aforesaid,  in  the  county  aforesaid,  unto  you  demised 

at  rackrent  by  the  said  E.  A.^  and  that  there  is  in  arrear  and 
due  from  you  the  said  A.  P.  unto  the  said  E.  A*  one  whole 
year's  rent  for  the  said  demised  premises,  and  that  you  have 
left  the  said  premises  uncultivated  and  unoccupied,  so  that  no 
sufficient  distress  can  be  had  to  countervail  the  said  arrears  of 
rent ;  we  the  said  justices,  (having  no  interest,  nor  either  of  us 
having  any  interest  in  the  said  demised  premises,)  on  the  said 
complaint  as  aforesaid,  and  at  the  request  of  the  said  E.  A.^ 
have  this  day  come  upon  and  viewed  the  said  demised  pre- 
mises, and  do  find  the  said  complaint  to  be  true ;  and  on  the 
day  of  this  present  month  of  we  will  return 

to  take  a  second  view  thereof:  and  if  upon  such  second  view 
you,  or  some  other  person  on  your  behalf,  shall  not  appear  and 
pay  the  said  rent  in  arrear,  or  there  shall  not  be  sufficient  dis- 
tress on  the  said  premises,  that  we  the  said  justices  will  put 
the   said  E.  A.  into  the  possession  of  the  said  demised  pre- 
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of  and  that  the  said  tenancy  expired  [or  wob  deter- 

mined by  notice  to  quit  given  by  the  said  as  the  eate 

may  be]t  on  the  day  of  the  said  did 

serve  on  [the  tenant  overholding'}  a  notice  in  writing 

of  his  intention  to  apply  to  recover  possession  of  the  said  tene- 
ment [a  duplicate  of  which  notice  is  hereto  annexed]  bj 
giving,  &c.  [describing  the  mode  in  which  the  semice  wu 
effected],  and  that  notwithstanding  the  said  noUce  the  said 
refused  [or  neglected]  to  deliver  up  possession  of  the 
said  tenement  and  still  detains  the  same. 
Taken  the  day  of  before  us 

(Signed.) 

A  duplicate  of  the  notice  of-  intention  to  apply  is  to  be  an- 
nexed to  this  complaint. 


No.  IV. 

Warrant  to  Peace  Officers  to  take  and  give  PassessUm* 

Whereas  [set  forth  the  complaint]  We,  two  of  Her  Majesty's 
justices  of  the  peace  in  petty  sessions  assembled,  acting  for  the 
of  do  authorize  and  command  you  on  any 

day  within  days  from  the  date  hereof  [except  on  Snnda^f 

Christmas  Day,  and  Good  Friday ^  to  be  added  if  necessary,] 
between  the  hours  of  nine  in  the  forenoon  and  four  in  the  after 
noon  to  enter  [by  force  if  needful],  and  with  or  without  the  aid 
of  [the  owner  or  agent  as  the  case  may  be]t  or  any 

other  person  or  persons  whom  you  may  think  requisite  to  call 
to  your  assistance  into  and  upon  the  said  tenement,  and  to 
eject  thereout  any  person,  and  of  the  said  tenement  full  and 
peaceable  possession  to  deliver  to  the  said  [the 

or  agent,] 

Given  under  our  hands  and  seals  this  day  of 

To  and  all  other  constables 

and  peace  officers  acting  for  the 
district  of 
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ABATEMENT,  /  :> 

plea  of,  for  non-jomder  of  co-defendant,  533. 
ACCEPTANCE  OF  RENT, 

waiver  of  forfeiture,  when,  372.  383. 

and  see  Rbnt,  Remainder-Man,  Waiveb. 
ACCEPTANCE  OF  NEW  LEASE, 

surrender  of  old,  395. 

*  ^Jf^^  °^  acceptance  of  new  lease  of  part  of  premises  in  old  lease,  400. 
ACCIDENT, 

relief  in  equity  in  case  of,  657, 658. 
ACCORD  AND  SATISFACTION, 

release  of  tenant  by,  615. 

in  case  of  repairs,  615. 

in  all  cases  of  wldch  damages  are  the  subject  matter,  615. 

satisfaction  must  be  Ml,  616. 

accord  must  be  executed,  6 16. 
ACCUSTOMED  RENT,  194. 

fine  cannot  be  taken  without  proof  of  custom,  197. 

one  kind  cannot  be  reserved  for  anoUier,  200. 
ACQUIESCENCE, 

in  wrong  notice  to  quit  primd facie  evidence  of  agreement,  362. 

in  unautiborised  acts,  efiect  of,  383. 
ACTION  ON  THE  CASE, 

in  the  nature  of  waste,  567. 

for  Dermissive  waste,  when,  569. 

in  all  cases  of  permissive  waste  except  tenant  at  will  (jwmble\  570,  571. 

for  any  act  by  tenant  injurious  to  landlord,  572. 
ADMINISTRATOR.  See  Executors. 

leases  by,  to  whom  rent  shall  go  on  death,  133. 

de  son  tort,  surrender  by,  390. 
ADMISSION  OF  TITLE, 

by  payment  of  rent,  575. 
ADVERSE  POSSESSION, 

by  tenant  at  will,  12. 

from  year  to  year,  12. 

given  by  tenant  to  adverse  claimant,  375. 
ADVOWSON.  See  Glebe,  Rent,  Distress. 

may  be  demised.  14. 

lessee  shall  present,  14. 

debt  maintainable  for  rent,  14. 
AFFIDAVIT, 

to  be  made  in  ejectment  under  4  Geo.  II.  c.  28 — 582. 

under  1  Geo.  IV.  c.  87 — 591. 
AGENT, 

notice  to  quit  given  by,  363. 

by  what  agent,  363. 

at  what  time  agent  should  have  authority,  363. 

BBS 
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AGREEMENT, 

subsequent  recognition^  363,  364. 

parol,  to  pay  additional  rent,  78. 

not  construed  a  lease  if  forfeiture  is  incurred,  85. 

when  construed  a  lease,  or  agreement  only,  87. 102. 

general  deduction  from  cases,  102. 

purchaser  holding  under,  343. 

entitled  to  notice,  343. 

to  leave  farm  as  tenant  found  it,  657. 
And  see  Lsasb,  Pubchasbk. 
AGRICULTURE.  See  Cultivation. 
ALIENS, 

leases  to,  70. 

if  in  name  of  trustees,  70,  n. 
AMBIGUITY, 

taken  favourably  to  lessee,  115. 
ANIMALS, 

mav  be  demised,  17. 

if  they  die,  17. 

their  offspring  to  whom  belonging,  17- 
ANNUITANT. 

when  tenancy  from  year  to  year  created  by,  11> 
ANNUITIES, 

may  be  demised,  14. 

destruction  of,  240. 
APPORTIONMENT  OF  RENTS, 

by  ecclesiastical  persons,  under  39  &  40  Geo.  III.  c.  41— 49. 165. 

quare,  as  to  tenants  in  tail,  and  husband /srv  fmong,  164. 

in  lease  of  lands  of  which  grantor  is  seised  in  fee,  and  as  tenant  for 
life  with  a  power,  20. 

by  act  of  lessor,  260. 

of  lessee  not,  260. 
of  law,  261. 

surrender  of  part,  262. 

entry  for  forfeiture  ofpart,  262. 

loss  of  part  by  act  of  God,  265. 

under  11  Geo.  II.  c.  19—266. 

4  and  5  Wm.  IV.  c.  12.— 271. 

according  to  value,  274. 
APPRAISEMENT, 

of  standing  com,  when  to  be  made,  460. 

case  of  non-appraisement,  460. 

constable  to  be  present  when  appraisement  made,  481. 
APPRAISERS, 

who  must  not  be,  481. 

how  to  be  sworn,  481. 

not  by  constable  of  adjoining  parish,  481. 

of  rent  under  20/.,  if  one  appraiser  sufficient,  483. 
ARBITRATION, 

sureties  in  replevin  bond  discharged  by,  when,  642. 

whether  Court  will  stay  action  against  sheriff  by  reason  of,  643. 
ARTIFICERS, 

leases  to,  7l» 
ASSENT, 

by  tenant  to  wrong  notice,  362. 
ASSESSED  TAXES.  See  Taxbb. 
ASSIGNS, 

estopped  by  the  deed  estopping  assignor,  25. 

must  be  in  of  the  same  estate  as  party  through  whom  he  diioi^  Wi 
308. 

trustee  an  assign,  309* 
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ASSIGNS— cofi^miMK^. 

rights  and  liabilities  of  assign,  309. 

affected  onlv  by  covenants  ronning  with  the  land,  309. 

when  bouna  though  not  named,  310. 

when  not  bound,  unless  named,  310. 

general  principle,  311. 

when  not  bound  although  named,  312. 

of  part  of  premises  entidcd  to  benefit  of  statute  32  Hen.  VIII. — 318. 

liable  after  assignment  to  action  for  breach  of  covenant,  when,  321. 

rights  of  under  32  Hen.  YIII.— 321. 

liwilities,  322. 

before  entry,  323. 
although  mortgagee,  324. 

liable  only  by  privity  of  estate,  324. 

when  discharged,  324.  326. 

how  far  by  eviction  from  part,  326. 

how  far  liable  if  he  takes  subject  to  rent  and  covenants,  but  without 
express  covenants,  326,  326. 

assign  of  assign,  326. 

assign  only  entitled  to  take  advantage  of  breach  of  covenants  in  his 
time,  327. 

executors  entering  as  assign,  how  bound,  336. 
for  rent  and  taxes,  337. 
for  repairs,  337. 

after  assigimient  of  whole  interest,  assign  cannot  distrain,  428. 

remedy  in  contract,  428. 
ASSIGNEES  OF  BANKRUPT.  See  Bankrupt,  Election. 

may  grant  leases  under  powers  in  bankrupt,  65. 

in  what  manner  they  may  plead  in  action  of  covenant  for  rent,  305. 
ASSIGNEE  OF  INSOLVENT.  See  Inbolvbnt  Debtor. 
ASSIGNMENT, 

in  fact,  300. 

or  in  law,  300. 

by  marriage,  300. 

under  execution,  300. 
by  bankruptcy,  300. 

lessee  may  assign  oefore  entry,  22. 

distinction  between  assignment  and  underlease,  72.  428, 429- 

if  termor  grants  a  lease  exceeding  his  term,  74. 

assignment  must  be  in  writing,  77' 

but  need  not  be  by  deed,  if  stamped,  77 • 

covenant  against,  281. 

condition  against,  281. 

executors  bound  by,  if  named,  283. 

covenant  against  not  broken  by  assignment  in  law,  287- 

when  a  good  defence,  610. 

without  license  no  relief  in  equity  for  forfeiture,  by,  656. 
ASSUMPSIT, 

if  maintainable  by  parties,  for  whose  benefit  covenant  is  made  with 
another,  132. 

for  use  and  occupation,  506. 

not  if  by  deed,  506. 

when  assumpsit  the  proper  remedy  for  landlord,  557- 

upon  impliea  promise  to  repair,  557* 

on  implied  promise  to  cultivate,  557. 

but  not  for  any  extraordinary  mode  of  agriculture,  241. 

against  landlord  on  agreement  to  let,  636. 
And  eee  Usb  and  Occupation. 
ASSURANCE.  See  Covbnant,  Firb. 
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ATTORNEY. 

lease  hj,  82. 

how  to  be  executed,  147. 
ATTORNMENT,  492,  493. 

in  debt  immaterial,  491- 
AVERMENTS, 

of  lessee's  entry,  541. 

of  performance  of,  dependent  covenants,  541. 
of  conditions  precedent,  542. 

of  covenants  forming  the  consideration,  543. 

averment  may  be  general,  544. 

consequence  of  omission,  545. 

by  demurrer,  545. 

a  plea  of  non-performance,  what,  545. 

averment  of  request,  546. 

general  averment,  546. 

when  special,  550. 

continuance  of  particular  estate,  550. 

of  tenant  in  tai(  need  not  be  expressed,  551. 

of  holding  by  tenant  from  year  to  year,  under  tenant  from  year  to  yesr, 

552. 
by  husband  in  right  of  his  wife,  552. 
by  assignee  of  reversion,  553. 

of  husband  and  wife,  553. 
by  assignee  of  term,  553. 
by  heir,  554. 
against,  555. 

by  and  against  executors,  555. 
in  replevin,  645. 

by  surviving  joint  covenantees,  531. 
in  covenant,  535. 
of  performance,  541. 
AWAY  GOING  CROPS, 

outgoing  tenant  entitled  to,  420. 

wil£  use  of  bams  and  stable,  420. 
common  usage,  420. 
custom  not  of  avail  when,  420. 
AVOWRY  AND  COGNIZANCE,  „      ,,    .  . 

avowries  varying  rent,  and  times  of  payment  not  alloifraWe,  640- 
defendant  cannot  plead  ownership  of  goods,  when,  646. 
what  should  be  stated  in,  646. 
no  certain  person  need  be  named  as  tenant,  646 . 
defendant  need  not  show  landlord's  title,  646. 
parceners  should  join  in,  647. 
tenant  in  common  must  sever,  647* 
joint  tenant  may  join  or  sever,  647* 
plea  in,  647. 

mm  demsU  or  wm  tenmt,  647. 
eviction,  647. 
riens  in  arrear,  647. 
levieper  distress,  647. 
tender,  647. 
what  may  be  shewn  under  plea  of  non  temtU,  648. 

set-off,  bad  plea  in,  648.  ,     *,  _j        j  lua 

plea  of  compulsory  payment  to  original  landlord,  good,  04». 

non  accremt  ttffira  se»  annot,  648. 
general  rule,  648. 
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B. 

BAIL, 

for  coats  and  damages  in  ejectment,  under  1  Geo.  IV.  c.  81 — 590. 

discharge  on  bul  in  error,  when,  593. 

on  moving  for  rule  nisi,  lease  to  be  produced,  594. 

stamped,  594. 
BAILIFF, 

leases  by,  83. 

of  receiver  in  chancery  may  distrain,  435. 

distraining  need  not  be  sworn  bailiff,  under  13  Edw.  I.  c.  37,  explained, 
435. 

need  not  have  written  authority,  435. 

except  under  a  corporation  aggregate,  435. 

subsequent  recogmtion  good,  436. 

authority  to  pay  rent  wifi  not  authorize  distress,  436. 
BANKRUPTCY, 

not  breach  of  covenant  against  assignment,  286. 

bankrupt  discharged  from  covenants  by  effect  of,  287. 

condition  making  lease  void,  in  case  of,  288. 

is  an  assignment  at  law,  300. 

effects  of  under  fiat,  301. 

bankrupt  discharged  from  rent  and  covenants,  if  assignees  accept  the 
lease,  302, 330. 

may  deliver  up  lease,  302. 

^luere,  if  applying  to  parol  lease,  302. 

or  to  cases  between  lessee  and  assignee,  302,  303. 

if  no  act  done  hj  lessee  or  assignees,  303. 

surety  will  be  liable  until  surrender,  303. 

when  not  a  forfeiture,  382. 

does  not  put  an  end  to  the  lease,  and  therefore  original  lessee  liable, 
when,  303. 

what  does  not  amount  to  election  by  assignees,  303,  304. 

landlord's  remedy  in  case  of,  469. 

landlord  must  distrain,  470. 

if  tenant  and  sureties  become  bankrupt  after  replevin,  47 1> 

tenant  cannot  plead  that  lessor  was  bankrupt  at  date  of  lease,  602. 

determination  of  lessee's  liability  by,  610. 

specific  performance  of  agreement  to  grant  lease,  if  can  be  enforced  by 
bankrupt  or  assignees,  qumre,  630. 
BARGAINEE, 

cannot  lease  before  enrolment,  22. 
BARGES, 

lying  next  to  wharf,  if  distrainable,  444. 
BARON  AND  FEME, 

mode  of  pleading  seisin  by,  59*  552. 

leases  by,  60.  63. 

unaer  32  Hen.  VIII.,  c.  32—60. 

power  of  husband  over  chattels  real  of  wife,  62. 

confirmation  of  voidable  lease  by  wife,  63. 

lease  by  must  be  by  deed,  80. 

by  husband  of  wife's  leasehold,  reserving  rent,  133. 

qtuare,  whether  rent  can  be  pro  rata  under  39  Sc  40  Geo.  III.  c.  41. — 
169. 

wife  must  join,  where,  170. 

distress  by  husband  and  wife,  432. 

effect  of  statute,  32  Hen.  VIII.  gives  husband  remedy  by  debt,  433. 

distress,  432. 

ejectment  by,  576. 
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BEASTS  OF  THE  PLOUGH, 

may  be  distrained,  456. 

may  be  first  sold,  when,  652. 
BEDFORD  LEVEL, 

lessee  cannot  object  that  lease  is  void  for  want  of  registry,  603. 
BEST  RENT,  195. 

must  be  taken  with  reference  to  impxoyementa  in  building  leaie,  196. 

fine  cannot  be  taken,  196. 
BILL  IN  EQUITY, 

within  what  time  to  be  filed  under  4  Geo.  II.  c.  28 — 579. 
BISHOPS, 

land  tax  redeemed  must  be  added  to  rent,  63. 
BOND, 

for  quiet  enjoyment,  how  construed,  286. 

not  waiver  of  right  of  distress,  472. 

tenant  cannot  plead  rent  less  than  in  the  bond,  and  paid,  472. 

agreement  for  tenant  to  retain  part  of  rent  on  giving  bond,  558. 
BOROUGH  ENGLISH, 

rent  shall  follow,  132. 
BOUNDARIES,  105. 
BREWER  (RETAIL).    See  Covenant, 

special  covenant  in  lease  of,  319* 
BRIDGES, 

liability  for,  298. 
BRISTOL, 

custom  for  action  of  covenant  to  lie  on  parol  demise,  528. 
BUILDING  ACT, 

who  liable  under,  249. 

rights  as  between  landlord  and  tenant,  249*  298. 

proceedings  under,  252. 

costs  of  defendant,  253. 

tenant  may  shew  repairs  neceeaaiy  under,  61 1. 
See  Party  Walls. 
BUILDING  LEASE, 

usual  covenant  in,  208. 

what  acts  authorised  by  power  to  grant,  210. 
BROKER.   SeeDiSTRSsa. 
BUILDINGS.    SeeWASTK. 
BUSHES, 

property  in  cuttings  of^  in  tenant,  572. 

C. 

CANCELLATION  OF  LEASE,  392. 
CATALOGUE.    8«e  Stamp. 
CATTLE.    S«eDisTRBSS. 
CERTAINTY, 

lease  void  for  uncertainty,  when,  119. 
CHATTEL  INTEREST, 

may  be  defeated  by  defeasance  subsequent,  387. 
CHURCHWARDEN, 

lease  by,  58. 
CHURCH  RATE, 

not  included  in  landlord's  covenant  to  pay  all  taxes,  231. 

liability  to,  298. 
CLANDESTINE  REMOVAL.  See  Fraudulimt. 
COMMENCEMENT  OF  TERM, 

must  be  certain,  108. 

or  be  capable  of  being  made  so,  108. 

by  delivery  of  deed,  109. 
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COMMENCEMENT  OF  TERM— coii/mimJ. 

may  depend  on  contingency,  when.  111. 

on  payment  of  sum  of  money.  111. 

on  death.  111. 

on  avmdance  of  first  lease,  may  commence  in  computation,  when,  116. 
COMMENCEMENT  OF  TENANCY.50eRBCBiPT,A88KNT,Mi8LBADiNO. 

from  day  of  tenant's  entering,  355. 

exception,  355. 

if  tenant  hold  over  after  determination  of  lease  or  under  void  lease,  355. 

if  lease  void  by  statute  of  frauds,  355. 

where  several  premises  and  agreement  to  have  possession  at  different 
times,  357.  360. 

difficulty  of  proof  cured  by  wuver  of  tenant,  360.  362. 

shewn  by  custom  when,  361. 
COMMrrrEE  of  lunatic,    see  Lunatic. 
COMMONS, 

may  be  demised,  14. 

cattle  on  may  be  distrained,  when,  448. 
COMMUTATION  OF  TITHES, 

act  for,  15. 

concealment, 

by  outgoing  tenant,  400. 

conclusion, 

of  lease,  147. 
CONCURRENT  LEASES,  113, 114.  167.  186. 191. 
restriction  on,  by  6  and  7  Wm.  IV.— 168. 
not  allowed  unmr  14  Eliz.  c.  11 — 168. 

exception,  169. 
under  power,  189. 

if  freehold  lease,  191. 
CONDITION, 
estate  on,  3. 

condition  in  lease,  134. 
precedent,  134. 
subsequent,  134. 
in  law,  134. 
in  deed,  134. 
implied,  135. 
expressed,  135. 
at  what  time  affixed,  135. 

may  be  indorsed^  135. 

or  in  distinct  deed,  if  made  at  same  time,  135 . 
words  creating,  136. 
impossible,  136. 
repugnant,  136. 
who  shall  take  advantage  of,  137. 
parties  doing  wrong  shall  not  take  advantage  of,  137. 
makhig  lease  void  on  bankruptcy,  288. 

execution,  288. 

marriage   not   a   breach  of   condition    against 
ahenation,  289. 
license,  a  discharge,  289>  387. 

must  be  in  accordance  with  condition,  289. 
dispensation  with  will  not  take  away  future  right,  289. 
condition  of  re-entry,  294. 
how  construed,  294. 
CONDITIONAL  SURRENDER,  391. 
CONFIRMATION.     See  Infant,  Tail,  Rbversionbr,  Rsmainobb- 

MAN,  LiPB. 

CONSENT, 

waiver  of  forfeiture,  386. 
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CONSIDERATION, 

for  lease,  84. 
CONSENT  RULE, 

production  of  to  be  the  evidence  of  lease,  entry,  and  ouater,  when,  592. 

CONSTABLE. 

to  swear  appraisers,  481. 

of  what  parish,  481. 

should  be  present  at  time  of  appraisement,  481. 

need  not  at  time  of  sale,  481. 
CONTINGENT  ESTATE  TAIL, 

leases  under  3  &  4  Wm.  IV.,  c.  74 — 29. 
CONTRACT,  TENANCY  UNDER.    See  Year  to  Y«ab. 
CONUZEE  OF  STATUTE, 

distress  by,  434. 
COPARCENERS, 

leases  bv,  26. 

avowry  Dy,  647- 

distress  by,  431. 
COPYHOLD, 

agreement  to  let  not  a  lease,  when,  86. 

not  within  enabling  statute  or  disabling  statute,  159- 

within  the  32  Hen.  VIII.— 317- 
COPYHOLDERS, 

leases  by,  33,  34.  122. 

cannot  exceed  one  year  without  license  or  custom,  33. 

covenant  to  lease  will  not  work  a  forfeiture,  33. 

effect  of  surrender  bv,  on  leases,  390. 

cannot  deny  titie  of  lord  of  manor,  603. 
CORODIES, 

may  be  demised,  14. 
CORPORATION, 

dissolution  of,  3. 

leases  to  corporations  sole  will  go  to  executors,  7* 
exception,  7* 

leases  by  municipal  corporation,  38.  58. 

leases  by  corporation  must  be  by  deed,  80. 

ecclesiastical.    See  Ecclesiastical  Corporations. 

eleemosynary.    /See  Ecclesiastical  Corporations. 

notice  to  quit  to,  366. 

acceptance  of  new  lease  by,  395.  401.  •      «aa 

corporation  aggregate  can  maintain  debt  for  use  and  occupation,  504. 

COSTS, 

act  reffulating  the  costs  of  distress  for  small  rents,  481. 
if  excee£ng  202.,  483. 

costs  under  1  &  ?  Phil.  &  Mary,  483. 

of  defendant  under  Buildmg  Act,  263. 

proceedings  for  costs  under  I  Geo.  IV.  c  87 — 690. 

plaintiff  may  move  that  defendant  shall  find  sureties  for  cosU  mw 
damages,  591. 

double  costs  against  plaintift*  under  1  Geo.  IV.  c.  87—594. 
COVENANTS.    See  Usual  Covenants. 

defined,  137. 

in  law,  313. 

express,  313. 

collateral,  314. 

running  with  land,  138. 

person^,  139. 

^oint  or  several,  139. 

illegal,  140. 

impossible,  141. 
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COVENANTS— conHiWtfrf. 
defendant,  141. 

legal,  not  avoided  by  illegal,  when,  142. 
no  particular  words  necessary,  143. 
usiudy  144. 
what  not,  144. 
how  to  be  construed,  145. 
implied,  146. 
no  action  on  implied  covenant  against  mortgagor  joining  in  demise 

with  mortgagee,  37. 
may  be  for  rent  reserved  to  a  stranger,  when,  131. 
in  superior  lease,  147. 
to  pay  all  rates,  how  construed,  147. 
in  lease  under  power,  201. 
if  usual  covenants  omitted,  209> 
if  improper  inserted,  209. 
if  power  is  silent,  t09. 

lessee  will  become  liable  to,  without  entry,  213. 
implied  by  word  "demise"  how,  215. 
how  far  implied  covenant  restrained  or  enlarged  by  express  covenant, 

216,  222. 
covenants  by  lessor,  214. 
for  title,  214. 
quiet  enjoyment,  214. 
further  assurance,  227. 
to  repair,  227. 
to  renew,  228. 
to  pay  taxes,  230. 
covenants  by  lessee,  231,  246. 
to  cultivate,  237,  241. 
implied,  231. 

not  remove  or  grub  up  trees,  241,  242. 
to  repair,  implied,  244. 
express,  246. 
how  construed,  247. 

to  repair  means  substantial  repair  not  fanciful  injuries,  247. 
nor  necessary  decay,  247. 
covenant  to  keep  in  same  state,  247. 

how  construed  in  case  of  trees,  247. 
of  buildings,  247. 
in  case  of  fire,  248. 

if  tenant  hold  over  after  expired  lease,  248. 
after  void  lease,  248. 

lessee's  liability  upon  covenants  to  repair  and  insure,  249. 
to  repair  when  qualified,  253. 
to  what  buildings  covenant  to  repair  extends,  254. 
what  is  breach  of,  255,  257. 
in  what  manner  tenant  bound  to,  256. 
includes  inside  painting,  when,  256. 
to  pay  rent,  257. 
taxes,  278. 
to  insure,  278. 
what  is  breach,  278. 
runs  with  land,  ^umre,  279* 

subsequent  non-msurance,  a  continuing  breach,  280. 
equity  will  not  relieve,  280. 
not  to  assign  or  underlet,  280. 
equity  will  not  relieve,  281. 
distinction  between  covenant  and  condition,  281- 
not  to  underlet  not  broken  by  letting  lodgings,  283. 
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COVENANTS-coiilMNMcf. 

pennittmg  persons  to  raise  potatoes,  though  according  to  cnitoDi 

breach,  283. 
equitable  deposit  not  a  breach  of  covenant,  against  assigning,  283. 
nor  assignment  of  equitable  interest,  284. 
devise  not  a  breach,  284. 
executors  bound  by,  if  named,  286. 
not  broken  by  assignment  in  law,  286. 

execution,  287.  ' 

bankruptcy,  287. 
not  to  assign,  does  not  run  wi&  the  land,  289. 
secKf,  not  to  underlet  if  assign  is  named,  291. 
to  reside,  291. 
to  do  suit,  292. 
not  to  exercise  particular  trades,  292. 

school  master,  292. 

lunatic  asylum  292. 

retail  brewer,  293. 

butcher,  293. 

public  house,  293. 
to  permit  view,  293. 
negative  covenants,  294. 
covenants  when  running  with  land,  309* 
assignee  when  bound,  though  not  named,  310. 
when  not  bound,  unless  named,  311. 
when  not  bound,  if  named,  313. 
affecting  incorporeal  hereditaments,  311. 
action  by  grantee  of  reversion  after  assignment  over,  when,  321. 

by  grantor  after  assignment  over,  322. 
against  assigns^  after  assignment,  when,  321. 
now  far  lessee  discharged,  327* 

by  inscMvency,  338.  673. 

by  bankruptcy,  329. 
personal,  who  entitled  to,  on  death,  331. 
oreach  in  lifetime  of  lessor,  331. 
who  entitled  to  covenants  running  with  the  land,  331. 
heir,  331,  332. 
if  continuing  breach,  331. 
executor,  331. 
devisee,  331,  332. 
summarv  of  liabilities  of  lessor,  lessee,  grantor,  and  grantee,  337. 
action  or,  for  rent,  after  re-entry,  381. 
effect  of  covenant  by  lessee  to  remove  away-going  crops,  420. 
landlord's  remedy  by  action,  527* 
must  be  on  deed  under  seal,  527. 
exceptions, 
case  of  joint  lease  to  two,  627. 
lease  by  the  crown,  527. 
custom  in  London  and  Bristol,  528. 
cannot  be  on  deed  poll  by  a  person  not  a  party,  528. 
tenant  in  common,  may  sue  lessee  becoming  co-tMiant,  528. 
when  covenantees  should  join,  528. 
depends  u])on  nature  of  interest,  528. 
must  join,  if  interest  is  jmnt,  528. 
if  reversion  is  granted  jointly,  but  in  trust  as  to  one,  528. 
may  sever,  when,  530. 
if  interest  severed,  530. 

survivor  of  joint  covenantees,  must  aver  death,  531. 
when  covenantors  should  be  joined  as  defendants,  531. 
if  they  covenant  jointly,  531. 
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if  jointly  and  severaUy,  531. 
if  joint  covenant  is  broken  by  tort  of  one^  532. 
case  of  joint  covenantees,  633. 
covenantors,  532. 
non-joinder  of  joint  covenantees,  533. 
of  joint  covenantors,  533. 
plea  in  abatement  for  non-joinder,  533. 
pleadings  on,  536. 
profert,  537. 
decluution,  538. 

averment  of  performance  of  defendant's  covenants,  541. 
assignment  of,  breach,  548. 
to  pay  rent,  548. 
to  cultivate,  549. 
to  repair,  550. 
conrt  will  refer  to  compute  rent  due,  when,  556. 
if  equity  will  decree  specific  performance  of  covenant,  558. 
to  repair,  not,  558. 
to  build,  not,  558. 
court  of  ecjuity  will  enjoin  tenant,  when,  558. 
if  stipulation  in  lease  for  retaining  part  of  rent  by  tenant  on  giving 

bond,  558. 
assignment  by  tenant  of  breach  by  lessor,  625. 
in  case  of  covenant  against  the  act  of  particular  persons,  625. 
on  eviction  by  stranger,  626. 
must  shew  entry  by  elder,  and  legal  title,  626. 
on  covenant  for  <|uiet  enjoyment,  626. 
action  must  be  within  twenty  years,  625. 
COUNTERPART, 

if  required  by  power,  must  be  taken,  211. 
landlord  not  entitled  to  char^^e  for,  72. 
if  none,  landlord  entitled  to  mspection  of  lease,  72. 
CREDITOR, 

removal  of  goods  with  consent  of  debtor,  if  fraudulent^  447*  488. 
CRIMINAL  RESPONSIBILITY, 
of  landlord,  672, 
for  forcible  entr^,  672. 

may  be  indicted  for,  672. 
of  tenant  for  forcible  detainer,  672. 
of  both,  for  wilful  fire,  672. 
of  tenant  for  stealing  fixtures,  &e.,  672. 
CROWN, 

king,  supreme  lord,  1. 
leaMS  bv  in&nt  king  or  queen,  20. 
effect  01  new  lease  by, 

statute  of  8  Anne  does  not  extend  to  extents  by,  461. 
if  extent  after  distress  and  before  sale,  461. 
action  of  covenant  by,  against  tenant,  527- 
CULTIVATION, 

covenant  for  implied,  241,  557. 
remedy  by  assumpsit  for  breach  of,  557. 
express,  241. 
runs  with  land,  241. 
how  broken,  242. 

no  relief  in  equity  for  forfeiture  for  bad  cultivation,  657. 
See  Covenants,  Custom  of  Country. 
CURATE, 

house  of  residence  for,  when  to  be  given  up  by  lessee,  57. 
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CURTESY,  TENANT  BY, 

leases,  29. 
CUSTODIA  LEQIS, 

things  are  not  distndnable,  442,  443. 
CUSTOM, 

right  to  emblements,  417* 

for  tenant  for  years  to  re-enter,  to  cut  com,  when,  430. 

between  outffomg  and  incoming  tenants,  420. 

in  respect  <n^manure,  421. 
dnng,  421 
tillage,  422. 

to  remove  straw,  &c.,  422. 

for  landlord  to  paj  for  tillage,  &e.,  422. 
CUSTOM  OF  ODD  MASH,  422. 
CUSl'OM  OF  COUNTRY, 

lease  according  to,  void,  if  contrary  to  power,  191. 

covenant  to  occupv,  according  to,  241. 

when  not  excludea  by  written  agreement,  242. 

how  performed  or  broken,  248. 

commencement  of  tenancy  when  shewn  by,  361. 

how  to  be  shewn,  361. 

D. 

DAMAGES, 

security  for  as  mesne  profits  under  1  Geo.  IV.  c.  87 — 590. 
what  proportion  of  dami«es  tenant  entitled  to,  667. 
when  tenant  entitled  to  the  whole,  668. 
DATE, 

of  a  lease,  82. 

if  deed  has  a  sensible  date,  82. 
may  be  taken  inclusive  or  exclusive,  110. 
"  from  the  date,"  190. 
DEATH, 

determination  of  tenancy  by,  338. 

of  lease  of  glebe  by,  338. 
DEBET  AND  DETINET,  496. 
DEBT, 

for  use  and  occupation,  502. 
for  rent,  490. 

restricted  to  twentjr  years,  490. 
remedy  transferrea  with  privity  of  estate,  491. 
attornment  of  tenant  immatenal,  492. 
by  whom  maintainable,  493. 
against  whom  maintainable,  494. 
lessee,  494. 
assign,  494. 
when  gone,  495. 
if  landlord  can  maintain  for  whole  rent  against  assignee  of  part  of  letWy 
495,  496. 
against  heir,  496. 

executor,  496. 
husband  and  wife,  496. 
when  in  debet,  426. 

in  detinet,  496. 
venue,  499. 
averment  in  declaration,  504. 

for  double  value,  505. 
by  tenant  in  common,  505. 
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DECLARATION.    See  Pleading. 
in  covenant,  538. 
in  debt»  501. 

when  not  equivalent  to  demand  of  possession,  343. 

in  ejectmen^  576.  ^ 

irregularity  in  serving,  no  defence  under  1  Wm.  IV.  c.  7  —586. 
DEFEAZANCE, 

chattel  interest  may  be  defeated  by  defeasance  subsequent,  387,  402. 

what  parties  must  concur,  402. 
DEMAND, 

when  of  rent,  not  necessary  before  re-entry,  381. 
if  a  waiver  of  forfeiture,  383. 

distress  amounts  to,  443. 

not  necessary  under  4  Geo.  II.  c.  42 — 580. 
DEMESNES, 

whether  by  lease  of  demesnes  copyholds  are  included,  185. 
DEMISE, 

what  may  be  demised,  14. 
who  may  demise,  19. 
demise  by  feme  covert,  19. 

infant,  20. 

king,  20.  37. 

idiots,  20. 

bargainee,  21. 

disseisor,  21. 

heir,  21. 

estoppel,  21. 

reversioner,  22. 

joint  tenants,  26. 

coparceners,  26. 

tenants  in  conmion,  26. 
in  fee,  27. 
in  tail,  27* 

tenant  t^h,  29. 
curtesy,  29. 
dower,  29* 

for  life,  29. 
for  years,  30. 
at  will,  32. 

copyholder,  33. 

sunerance,  35. 

statute,  35. 

elegit,  35. 

mortgagee,  36. 

municipal  corporations,  38. 

ecclesiastical,  45. 

eleemosynary,  47. 

collepes,  47. 

hospitals,  47. 

universities,  51. 

Saint  Paul's,  dean  of,  51. 

civil  corporations,  58. 

master  of  rolls,  59* 

lord  of  manors,  59. 

husband  and  wife,  60. 

executors,  63. 

guardians,  64. 

assi^ees,  65. 

receivers,  65. 

committees,  65. 
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DEMISE— coft/Miited. 

charity  trustees,  65. 

of  things  in  grant,  75. 
in  Bvery,  76. 

words  of,  84. 

no  distinction  between  let  and  agree  to  let,  85. 

unless  forfeiture  would  ensue,  85. 

implies  covenant  for  title  as  well  as  for  quiet  enjoyment,  215.  638. 
DENIAL  OF  TITLE, 

forfeiture  by,  375. 

tenant  cannot  plead  want  of,  in  landlord  after  recognitioB  of  it,  600. 

or  if  he  come  in  under  a  party  who  has  paiid  rent  hy  distmt,  601. 

or  under  tenant  of  lessor,  601. 
DENIZENS, 

lease  to,  71. 
DE  RETORNO  HABENDO, 

writ  of,  648,  649. 
DESCRIPTION, 

in  lease,  104. 

tenant  not  estopped  from  shewing  error  in,  as  meadow  for  araUe,  613. 
DETERMINATION  OF  TENANCY, 

when  lease  shall  determine,  119, 120. 

by  death,  338. 

condition  in  law,  338. 
effluxion  of  time,  338. 
notice  to  quit,  339» 
DEVISE, 

not  a  breach  of  covenant  against  assignment,  284. 
DEVISEE, 

when  enabled  to  take  advantage  of  proviso  for  determining  estate,  333. 

bound  by  lessor's  covenants,  when,  333. 

may  disclaim,  333. 

when  entitled  to  benefit  of  lessee's  covenants,  835. 
DIGNITIES, 

not  grantable  for  years,  14. 
DIRECTION  OF  NOTICE,  371. 
DISABLING.    See  Enabling  Statutes. 
DISCLAIMER, 

by  tenant  oi  landlord's  title  a  forfeiture,  376. 

notice  to  quit  not  necessary  after,  348. 

when  forfeiture  waived,  375. 
And  see  Denial  op  Titlb,  Devisee. 
DISPENSATION  WITH  FORFEITURE.  See  Condition,  Fobfbttdbi. 
DISSEISOR, 

may  demise,  21. 
DISSOLUTION  OF  TENANCY, 

by  death,  338. 

condition  in  law,  338. 
effluxion  of  time,  338. 
notice  to  quit,  339. 
forfeiture,  374. 
DISTRESS, 

for  rent  under  4  Geo.  2,  c.  28, — 12$. 

is  wuver  of  notice,  when,  373. 
of  forfeiture,  384. 

if  an  insufficient  distress,  385. 

distress  not  a  waiver  before  canae  of  re-entry,  385. 

remedy  bT,  424. 

whether  distress  for  rent  only  must  be  within  six  yean,  425. 

or  if  confined  to  lease  by  parol,  426. 


Index.  751 

DISTRESS— eon/tiiwJ, 
defined,  426. 

by  whom  may  be  taken,  427.  431. 
not  after  assignment  of  whole  interest,  428. 
relation  of  landlord  and  tenant  must  be  complete,  429. 
not  if  in  contemplation  of  tenancy  only,  430. 
slight  circnmstancea  will  constitute  tenancy,  430. 
rent  must  be  certain,  430. 

tenant  from  jeBi  to  year,  underletting  from  year  to  year,  431. 
cannot  distrain  if  landlord  treats  tenant  as  trespasser,  431. 
or  after  notice  to  quit  without  some  evidence  ot  renewal,  431. 
by  joint  tenants,  431. 

coparcener,  431. 

tenants  in  common,  432. 

husband  and  wife,  432. 

tenant  tmr  autre  vie,  432. 

tenant  Dy  elegit,  433. 

conusee  of  statute,  433. 

mortgagee,  434. 

guardians,  434. 

receiver  of  rents  in  chancery,  434. 

bailiff,  434. 

executors  under  32  Hen.  8,  c.  37*— -436. 
under  3  &  4  Wm.  4,  c.  42. 
of  lessee  for  years,  440. 
at  what  time  distress  may  be  taken,  441. 
provisions  of  stat.  8  Anne,  c.  14,  in  respect  of,  441 . 
things  in  cuetodid  legis  not  to  be  distramed,  442. 
distress  cannot  be  taken  until  day  after  rent  becomes  due,  443. 
except  ajpreement  to  contrary,  444. 
distress  is  a  demand,  443. 
must  be  in  day  time,  443,  473. 
upon  demised  premises,  443. 
if^in  different  counties,  443. 
cannot  be  of  glebe  for  rent  of  advowson,  444. 
bar|^s  lying  at  wharf,  445. 
on  joint  demise,  445. 
on  separate  demises,  445. 
where  must  be  taken,  445. 
on  land  from  which  the  rent  issues,  446. 
not  in  highways,  445. 
if  cattie  escape,  445. 

if  driven  off,  in  view  of  landlord  for  lawful  purpose,  445. 
to  avoid  distress,  445. 

may  be  taken  on  common  appurtenant,  448. 
lora  may  make  fresh  pursuit,  when,  446. 
fraudulent  removal  under  11  Geo.  2,  c.  19,-446. 
must  be  after  rent  becomes  due,  446. 
extends  to  all  cases  in  day  time  or  not,  447. 

onui  thrown  on  the  landlord,  to  shew  not  sufficient  rent  on  premises, 447. 
applies  to  goods  of  tenants  only,  447* 
creditor's  removing  with  debtors  consent,  447. 
parties  distraining  under  the  statute  must  have  the  reversion  or  vested 

interests,  448. 
may  distrain  cattie  on  commons,  448. 
what  goods  may  be  taken,  448. 
all  moveable  things,  448. 
growinff  com  anfifnus.  449. 
Exceptitms, 
things  affixed  to  the  freehold,  449* 
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although  a  temporary  diaunion,  449. 

things  part  of  the  demise,  450. 

thiiiffs  in  which  there  is  no  property,  451. 

whicn  cannot  he  identified,  451. 

eatage,  452. 

goods  of  a  stranger  for  the  porpose  of  trade,  452. 

things  in  custodid  legis,  454. 

in  actual  use,  454. 
cattle  of  a  stranger,  when  agisting  on  their  way  to  market,  455. 
on  premises  through  defect  of  fences,  456. 
privileges  from  distress  stib  mndo,  what,  456. 
implements  of  husbandry,  456. 
beasts  of  the  plough,  456. 
implements  of  trade,  457. 
•wearing  apparel,  if  in  actual  use,  457. 
if  rent  due,  subsequent  irregularity  does  not  make  parties  trespasser 

ab  imtio^  450. 
agreement  by  lessor  not  to  distrain  goods  of  undertenant,  how  (mx 

binding,  457. 
landlord's  right  to  distrain,  how  fJBur  affected  by  execution,  457- 
sheriff  bound  to  pay  over  one  year's  rent,  458. 
landlord  cannot  distrain  in  case  of  com  sold  in  the  blade  befors  rent 

due,  460. 
outer  doors  cannot  be  broken  for  distress,  473. 
except  in  case  of  fraudulent  removal,  474. 
landlord  may  enter  through  doors  or  windows,  473. 
break  inner  doors,  473. 
come  through  the  ceiling,  474. 
goods  must  T)e  seized,  475. 
part  in  name  of  all  the  goods,  475. 
impounding  of,  476. 
tender  will  prevent,  477. 
cannot  be  used,  478. 
qimre,  milkinff  of  cows,  478. 
tanning  of  hides,  478. 
felling  raw  cloth,  478. 

may  be  sold  if  not  replevied  within  five  days  after  notice,  479* 
overplus  to  be  left  in  sheriff's  hands,  479- 
landlord  may  bmn  with  selling  beasts  of  the  plough,  when,  480. 
where  notices  to  oe  left,  480. 
how  to  be  served,  480. 

five  days  exclusive  of  day  of  seizure  and  inclusive  of  day  of  sale,  480. 
during  the  five  days  goods  in  custodid  kffis,  480. 
how  Infected  by  bankruptcy,  469. 
confined  to  one  year's  rent,  when,  469. 
not  if  before  act  of  bankruptcy,  469 

insolvency,  469* 
one  year's  rent,  when,  469. 
not  u  before  arrest,  469. 

landlord  must  actually  distrain  in  case  of  bankruptcy,  470. 
quare  if  tenant  may  pay  one  year's  rent  after  bankruptcy,  470. 
rent  must  in  general  be  due  before  distress,  471. 
exception  in  case  of  agreement,  471. 
right  to,  not  waived  by  taking  promissory  note,  472. 655. 

Dond,  472. 
interest,  472.  655. 
when  second  distress  may  be  taken,  483. 

illegal,  650. 

excessive,  650. 
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DISTRESS— «wi«iiii«/. 
irregular,  653. 
beasts  of  the  plouj^h  may  be  first  sold,  when,  652. 
what  does  not  amount  to  abandonment  of  distress,  653. 

rkimSS™"®*''^  "®*®  "^^  °°*  suspend  right  of,  655. 
DITCH,  105. 

DOUBLE  RENT, 

under  11  Geo.  II.  c.  19 — 408. 

may  be  recovered  like  single  rent,  409. 

notice  by  tenant  must  be  positive,  409. 

and  valid,  409. 

only  payable  during  continuance  of  possession,  409. 

^.^xTiSflf °^®  ^®*^®®°  statutes  4  Geo.  2,  and  11  Geo.  2—410. 
DOUBLE  VALUE, 

under  4  Geo.  II.  c.  28—404. 

holding  over  must  be  wilful,  405. 

notice  must  be  given,  406. 

includes  demand,  406. 

before  or  after  expiration  of  tenancy,  406. 
right  to,  not  waived  by  ejectment,  407. 
seeus  by  receiving  single  rent,  408. 
action  of  debt  for,  505. 

^^«r««««  ^y  tenant  in  common,  505. 

DOWRESS, 

cannot  lease  until  in  possession,  22. 
leases  by,  29. 
DRAINING, 

trenches  for,  not  waste,  232. 

ifpremises  unwholesome  for  want  of  draining,  352. 
DUNG, 

«"J^firoi°g  tenant  not  entitled  to  compensation  for,  428. 
DURHAM, 

goods  seized  by  pone,  under  court  of  pleas  of,  465. 

E 
EASEMENT, 

rent  cannot  issue  out  of,  444. 448. 
what  easements  lodger  entitled  to,  108. 
ECCLESIASTICAL  CORPORATIONS. 

restrictions  on  leases  by,  under  6  &  7  Wm.  4,  c.  20—41. 

explained  by  6  &  7  Wm.  4,  c.  64—45. 

leases  by  at  common  law,  46,  47. 

enabling  statute,  47.  171. 

restraimng  statutes,  47.  51. 

rents  may  be  apportioned  by,  49.  165. 

general  effect  of  enabling  and  disabling  statutes,  52. 

lessors  must  have  been  inducted,  53. 

land-ta.T  redeemed,  must  be  added  to  rent,  55. 

sale  of  land  for  purpose  of  redemption,  56. 

lease  of  house  of  residence  under  I  &  2  Vict.  c.  56 — 106. 

leases  to  ecclesiastical  corporations,  69,  70. 

land  not  to  exceed  eighty  acres,  70. 

leases  under  1  Eliz.  and  13  Eliz.  171. 

must  be  confirmed,  172. 

how  confirmed,  172. 

time  of  confirmation,  174. 

^y  ^fi^g^^Sate  and  eleemosynary  corpora- 
tion, 175. 
EJECTMENT, 

does  not  lie  for  tenant  at  sufferance  evicted  without  demand,  13. 

c  c  c 
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declaration  in  is  not  equivalent  to  demand  of  possession,  when,  343. 
confession  of  entry  sufficient  to  support  ejectment,  573. 
consent  rule  to  be  evidence  of  lease,  entry,  and  ouster,  when,  592. 
what  landlord  must  prove,  574. 
if  land  in  possession  of  under  tenants,  574. 
against  lessee  of  tithes,  574. 
for  tithes,  574. 
in  case  of  sequestration,  574. 
admission  of  title  by  payment  of  rent,  575. 
demise  how  to  be  stated,  576. 
by  husband  and  wife,  576. 

tenants  in  common,  576,  577. 
joint-tenants,  576. 
parceners,  576. 
day  of  demise,  577. 
if  under  4  Geo.  II.  c.  28 — 581. 
proceedings  under  4  Geo.  II.  c.  28 — 577- 
if  half  a  year's  rent  in  arrear,  577. 
and  lessor  has  a  right  to  re-enter,  577. 
service  of  declaration  in  place  of  demand,  577. 
landlord  may  affix  notice,  577. 
if  nonsuit  and  no  sufficient  distress,  578. 
within  what  time  bill  in  equity  may  be  filed  for  relief,  579. 
tender  before  trial,  579. 
construction  of  statute,  580. 
judge  may  stay  execution,  593. 
proceedinjprs  under  1  Wm.  IV.  c.  70 — 583. 
if  right  of  entry  accrue  during  or  immediately  after  Hilary  and  Trinity 

Terms,  583. 
does  not  apply  in  London  or  Middlesex,  584. 
or  if  right  of  entry  accrue  after  essoin  day  of  Trinity  Term,  584. 
or  if  agreement  expires  before  first  day  of  term,  584. 
six  days'  notice  of  trial,  how  construed,  584. 

proceedings  under  1  Geo.  IV.  c.  87>  for  mesne  profits  and  costs,  5d9. 
when  writ  of  possession  may  issue  immediately,  598. 
tenant  may  shew  determination  of  landlord's  interest,  604. 
by  strangers  against  tenant,  670. 
tenant  to  give  notice  to  landlord,  670. 
landlord  may  be  made  defendant  jointly  with  tenant,  671. 
or  let  in  to  defend  after  iudgment,  671. 
penalty  in  case  of  fraud  by  tenant,  671. 

And «M  Vacant  Possession,  Consbnt-Rulb,  Bail,  Costs. 
ELECTION, 

by  assignees  of  bankrupt,  302. 

what  does  not  amount  to,  303. 
merely  putting  up  to  sale,  303,  304. 
release  of  undertenant  of  rent,  304. 
contrhf  where  assignees  ordered  cows  to  be  milked,  304. 

sale  of  lease  and  reversionary  interest,  304. 
putting  up  to  sale  and  receiving  a  deposit,  304. 
management  of  farm,  305. 
taking  actual  possession,  305,  306. 
ELEEMOSYNARY  CORPORATION, 
leases  by  colleges,  51. 
Cambridge,  51. 
Oxford,  51. 
Magdalen,  51. 
St.  John,  51. 
Winchester,  51. 
Eton,  51.    And  «m  Ecclbsiabtical  Corporations., 
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BLEGIT,  TENANT  BY. 

leases  by»  35. 

entitled  to  emblements,  416. 
distress  by,  433. 
EMBANKMENTS, 

decay  of,  232. 
EMBLEMENTS, 

who  entitled  to,  416. 

tenant  for  life  and  bis  tenants,  416. 
for  years  determinable,  416. 
or  if  term  be  determined  by  the  will  of  another,  416. 
tenant  under  elegit,  416. 
by  statute,  416. 
what  are  emblements,  417- 

must  be  annual  production,  417. 
by  the  labour  of  the  tenant,  417- 
may  be  taken  where  tenancy  is  put  an  end  to  by  act  of  God,  417. 
or  by  act  of  law,  417. 
or  by  act  of  lessor,  418. 
not  if  determined  for  breach  of  condition,  418. 

or  by  lessee's  own  act,  418. 
undertenants,  when  entitled  to,  419. 
no  right  to  where  term  certain,  419. 

unless  by  special  agreement,  419. 
or  by  custom,  419. 
ENABLING  STATUTE, 
how  expounded,  158. 
what  is  a  sufficient  letting  to  farm,  159- 

if  let  for  eleven  years  within  the  last  twenty,  158. 
copyholds  not  within  the  enabling  and  disabling  statutes,  159. 
difference  between  the  statutes  as  to  commencement,  160. 
commencement  under  32  Hen.  VIIL  c.  28 — 160. 

must  be  for  three  lives  or  twenty-one  years,  161. 
not  for  more  than  twenty-one  years,  though  determinable  on  three 

lives,  161. 
additional  restrictions  under  6  &  7  Wm.  IV.  c.  20 — 162. 
rent  to  be  reserved,  163.  165. 
pro  ra/^  under  39  &  40  Geo.  IIL  c.  41 — 165. 
now  to  be  reserved,  165. 
surrender  of  old  lease,  166. 
ENEMIES. 

no  relief  in  equity  for  tenant  in  case  of  possession  by,  664. 
ENGINES, 

if  tenant  removes  old  engine  and  substitutes  new,  589. 
And  see  Fixtures. 
ENl'RY, 

to  determine  lease  when  necessary,  378. 
confession  of  in  ejectment  sufficient,  380. 
EQUITABLE  DEPOSIT, 

not  a  breach  of  covenant  against  assigning,  283.  382. 
EQUITABLE  MORTGAGEE, 

if  equitable  mortgagee  is  not  in  possession,  not  liable  to  covenants,  307. 
EQUITABLE  INTEREST, 

transfer  of,  not  breach  of  covenant  against  assignment,  284. 
effect  of  transfer  of,  306. 
if  equitable  assignee  is  in  possession,  307. 
if  not,  307. 
EQUITY, 

will  grant  relief  against  forfeiture,  in  what  cases,  656. 
will  grant  injunction  against  felling  ornamental  timber,  when,  662. 

c  c  c  2 
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remedy  does  not  lie  to  recover  back  taxes  improperly  paid,  662. 

nor  in  case  of  set-off,  when,  663. 
will  not  suffer  tenant  to  set  up  title  against  landlord,  663. 

or  file  interpleader  on  notice  of  ejectment  by 
stranger,  663. 
will  not  relieve  against  covenants  in  case  of  fire,  663. 
case  of  relief  in  lease  of  coUierv,  664. 
no  relief  in  case  of  floods,  rebels,  or  enemies,  664. 
See  Interpleadbr. 
ESTOPPEL, 

nature  of,  explained,  23. 
no  estoppel,  if  interest  passes,  30. 
mortgagor  estopped  by  lease,  when,  36. 
ESTOVERS,  240. 

may  be  demised,  14. 

equity  will  grant  injunction  in  respect  of,  when,  562. 
EVICTION, 

suspension  of  rent  by,  262.  606. 

by  title  paramount,  606.  609. 
lands  taken  under  elegit,  607. 
actual  eviction  necessary,  not  a  mere  trespass,  607. 
of  part,  607. 
no  defence  to  action  to  repair,  609. 

except  when,  609. 
by  title  paramount,  defence  to  action  for  not  delivering  up  possession, 

609. 
will  suspend  future  rent,  although  lessor  renre,  609. 
unless  lessee  re-enter,  609. 
EVIDENCE, 

leases  duly  stamped  must  be  produced  to  raise  implied   agreement, 

when,  10. 
in  action  for  use  and  occupation,  526. 
how  rent  may  be  proved,  526. 

by  original  agreement,  though  void,  526. 
evidence  contrary  to,  526. 
printed  paper  read  to  tenant,  526. 

if  premises  held  under  two  separate  receipts  for  rent,  526. 
of  loss  and  damage  sustainea  by  tenant  in  action  of  assumpsit  agiinit 

landlord  for  breach  of  agreement  to  lease,  636. 
tenant  not  competent  witness  in  replevin  by  under-tenants,  650. 
EXCEPTIONS, 

in  lease  explained,  105. 

distinctions  between  exceptions,  reservations,  and  privilege,  106. 
exception  of  woods,  &c.,  107. 
EXCESS, 

when  lease  void  pro  tanto  for  excess,  124. 
EXCESSIVE  DISTRESS, 

what  taking  sufficient  to  constitute,  650. 
to  what  extent  damages  recoverable,  651. 

how  ascertainable,  650. 
does  not  arise  by  isale  of  beasts  of  the  plough,  when,  651,  652. 
if  intermediate  rent  has  been  paid,  651. 
in  cases  of  tender,  653. 
when  remedy  not  waived,  653. 
when  remedy  both  in  case  and  trespass,  650. 
EXECUTION, 

not  breach  of  covenant  against  assignment,  286. 
lease  made  void  in  case  of,  when,  286. 
sheriff  must  pay  one  year's  rent  to  landlord,  458. 
before  removal  of  goods,  458. 
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if  landlord  himself  seize  under  execution,  459. 

sheriff  must  levv  first  for  rent,  469. 

landlord  can  only  claim  rent  due  at  time  of  distress,  459. 

case  of  forehand  rent,  459. 

if  sheriff  remain  beyond  reasonable  time,  459. 

landlord  can  claim  one  year's  rent  only,  460. 

to  be  pud  without  deduction  for  poundage,  460. 
remedy  extends  onl^  to  immediate  tenant  and  not  to  under-tenant,  460. 

seciUf  if  goods  m  apartments,  460. 
eictends  to  all  executions  at  the  suit  of  the  subject,  460. 

and  sequestration,  461. 
not  to  extents  at  the  suit  of  the  crown,  461. 
after  sale  landlord  may  distrain,  when,  463. 

standing  com,  when,  464. 
if  landlord  accepts  security,  465. 

if  sheriff  remove  goods  he  cannot  exonerate  himself  by  returning  them, 
464. 

is  liable  if  he  remove  any  without  retaining  rent,  464. 
court  will  not  stay  proceedings,  when,  464. 
if  goods  in  possession  of  another  person  under  distress,  464. 
there  must  be  existing  tenancy,  464. 

action  on  the  case  for  removal  by  sheriff  may  be  brought  by  executor,  &c., 
465. 

by  trustees  of  attendant  term,  465. 
landlord  may  waive  his  right,  466. 
mode  of  proceeding  against  sheriff  by  motion,  466. 
sale  of  farming  stock  taken  in  execution  regulated  by  66  Geo.  III.  c.  50 — 

467. 
sheriff  not  to  sell  contrary  to  covenant,  467- 
tenant  to  give  notice  of  covenant,  467. 
sheriff  to  make  inquiry  before  sale,  467. 
if  no  covenant,  467. 
if  covenant,  467. 

purchaser  to  have  use  of  rooms,  &c.  468. 
landlord  not  to  distrain  on  goods  sold,  468. 
or  cattle  used  by  purchaser,  468. 

sheriff  not  to  sell  artificial  grass  growing  under  com,  468. 
EXECUTORS  AND  ADMINISTRATORS, 
leases  b^,  63. 

bound,  if  named  in  covenant  not  to  assign,  285. 
Mtcus  if  not  named,  285. 

may  sue  for  breach  of  covenant  in  lessor's  lifetime,  when,  331. 
if  covenant  merely  personal,  331. 

covenant  running  with  the  land,  when  unentitled  to,  331. 
when  meaning  representatives,  332. 

bound  by  lessor's  covenants,  332.  335. 
entitled  to  benefit  of  lessor's  covenants,  333. 
if  damage  is  in  lifetime,  334. 
not  discharged  by  assignment,  337. 
executor  of  executor,  334. 
if  executors  enter  as  assigns,  336. 
if  executor  purchase  inheritance,  388. 
if  inheritance  descend  on  executor,  389. 
might  distrain  for  what  rents  under  32  Hen.  VIII.  c,  37-^37. 

of  persons  seised  of  a  rent  in  freehold  only, 
437. 
statute  does  not  extend  to  executors  of  tenant  in  fee  for  rent  on  a 

lease  for  years,  439>  440. 
remedied  by  3  &  4  Wm.  IV.  c.  42—440. 
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executor,  &c.  of  any  leitsor,  &c.  may  now  distrain  for  rent  in  arrear,  440. 
executor  of  lessee  for  years  may  distrain,  440. 
actions  against,  496. 
of  debt,  499. 
entry  of  one  executor  will  not  make  others  liable  in  action  for  use  and 

occupation,  525. 
action  of  covenant  by  and  afrainst,  555. 
when  aU  must  join,  555. 
be  joined,  555. 
be  charged,  how,  555. 
if  executor  enter,  556. 
EXEMPTION, 

from  stamp  duty,  152. 
EXPIRED  LEASE.     See  Holding  ovbr.  Year  to  Year. 
EXTENT, 

not  affected  by  8  Ann.  c.  14-^61. 

landlord  not  entitled  to  one  year's  rent  in  case  of,  461. 

binds  from  teste  of  writ,  462. 

if  seized  under  after  replevin,  462. 


F, 
FEAST  DAYS, 

how  to  be  taken,  1 10. 
FELONS, 

leases  to,  70. 
FELONY.  See  Criminal  Responsibility. 

if  tenant  steals  fixtures,  &c.,  out  of  house  or  lodgings,  674. 

specific  performance  of  agreement  refused  in  case  of,  630. 
FEME  COVERT, 

leases  by,  19. 

void,  if  not  under  a  power,  19. 
may  surrender,  how,  20. 
costs,  20. 

may  grant  renewable  leases  under  order  of  Court,  20. 

leases  to,  69. 

bound  by  condition  in,  136. 

effect  of  new  lease  to,  396. 
FENCES, 

liability  of  tenant  for,  298. 
FEOFFMENT. 

effect  of,  on  party  holding  under  agreement  to  purchase,  344. 
by  tenant  a  forfeiture,  375. 
FIEF, 

how  created,  2. 

restraint  on  alienation,  2. 

how  removed,  2,  3. 
FINE, 

may  not  be  taken  on  lease,  where,  196, 197. 

surrender  and  regrant  not  equivalent  to,  197- 

forehand  gift  in  payment  of  rent,  198. 
FINES  ON  RENEWAL, 

case  in  which  sublessee  not  bound  to  contribute,  636. 
FIRE, 

tenancy  from  year  to  year  not  determined  by,  10. 

tenant  cannot  compel  landlord  to  repair  without  express  covenant,  n7< 

or  to  expend  insurance  money  for  that  purpose,  227. 

or  to  rebuild  with  additions  made  by  tenant,  228. 

tenant  not  bound  to  repair  in  case  of  fire  without  covenant,  345. 
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how,  if  with  covenant  to  repair,  247»  248. 
covenant  to  insure  against,  27S. 

equity  will  not  relieve  in  case  of  forfeiture  for  non-insurance,  280.  656. 
tenant  liable  to  pay  rent  if  premises  consumed  by  fire,  663. 
although  landlord  receives  msurance  money,  663. 
FIXTURES.  See  Felony. 

things  affixed  to  the  freehold  for  the  purpose  of  trade  or  manufacture, 

when  removable,  233. 
if  not  contrary  to  prevailing  practice,  233. 
or  if  removable  without  causing  material  injury,  233. 
or  of  a  perfect  chattel  nature,  233. 
buildings  connected  with  trade,  234. 
cyder-mill,  234. 
fire-engine,  234. 
steam-engines  in  collieries,  234. 
dutch  bam,  234. 
varnish  house,  234. 
salt  pans,  234. 

tenant  may  remove  baker's  oven,  234. 

vats,  234. 
furnaces,  234. 
coppers,  234. 

greenhouses  in  gardener's  grounds,  234. 
trees  planted  by  nurserymen,  234. 
windmills  of  wood,  when,  234. 
qwere,  whether  permanent  and  substantial  additions,  as 
kilns,  234. 

wind  or  water  mills,  234. 
workshops,  234. 
store-houses,  234. 

furnaces  and  flues  of  smithies,  smelting,  and  glass-house,  234. 
stoves  and  floors  of  smelting  houses,  234 « 
cannot  remove  articles  of  agriciutural  nature,  234. 

unless  having  relation  to  trade,  234. 
may  remove  fixtures  for  ornament  or  convenience, 
pump,  when,  235. 

looking-glasses  on  chimney-pieces,  235. 
book  cases,  235. 
hangings,  &c.,  235. 
pier  glasses,  235. 
marble  slabs,  235. 
window  blinds,  235. 
wainscots,  235. 
grates,  &c.,  235. 
chimney  backs,  235. 
beds,  fastened,  235. 
fixed  tables,  235. 
furnaces,  235. 
mash  tubs,  235. 
coffee  mills,  235. 
cupboards,  235. 
clock  cases,  235. 
iron  stoves,  235. 
removal  must  occasion  little  damage,  235. 
not  a  border  of  box,  236. 

rights  of  parties  must  be  regulated  by  custom,  236. 
if  fixtures  not  mentioned  in  conveyance  of  house,  236. 
fixtures  must  be  removed  during  the  term,  236. 
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if  tenant  hold  over,  236. 

if  landlord  enter  in  case  of  vacant  posBCssioD.  586. 
FLOODS, 

no  relief  for  tenant  in  case  of,  664. 
FOREHAND  GIFT. 

by  payment  of  rent  in  nature  of  fine  considered.  197*  198. 
FORFEITURE, 

agreement  not  construed  a  lease  in  case  of.  85. 
dispensation  with,  289. 
dissolution  of  tenancy  by,  375. 
by  feoffment.  375. 
possession  to  adverse  party.  375. 
breach  of  express  covenant,  375. 
disclaimer  of  title.  375. 
who  may  enter  for,  375. 

heirs,  375. 

grantee  of  reversion,  376. 
tenant  may  set  up  title  of  mortgagee,  when,  377. 
party  entering  need  not  have  an  actual  reversion,  when,  377- 
grantee  of  reversion  cannot  take  advantage  of.  when.  378. 

or  grantor,  when,  378. 
what  amounts  to  forfeiture,  381. 

equitable  deposit,  when  not,  382. 
bankruptcy,  when  not,  382. 
insolvency,  when,  382. 
relief  in  equity  for,  656. 

for  non-payment  of  rent,  656. 
not  for  want  of  repair,  656. 

assigning  witnout  license,  656. 
neglect  of  insurance,  656. 
making  a  road  contrary  to  covenant,  656. 
bad  cultivation,  657* 
exercising  forbidden  trade,  657. 
general  principle,  656. 
for  breach  of  covenant  for  non-payment  of  rent,  and  other  covenantSi 

657. 
if  forfeiture  incurred  by  inevitable  accident,  657 > 

within  what  time  tenant  must  proceed  for  relief  for  non-payment 

of  rent,  658. 
tender  of  rent  and  costs,  658. 
injunction  under  4  Geo.  II.  c.  28 — 658. 

when  pajrment  of  rent  into  Court  will  oe 
dispensed  with.  659. 
construction  of  statute,  660. 
FRANCHISE, 

may  be  demised,  14. 
FRAUDS.  STATUTE  OF. 
lease  void  by.  76. 
how  far  good,  10. 
FRAUD, 

fraudulent  concealment  by  outgoing  tenant,  399. 
FRAUDULENT  REMOVAL.  See  Distkess. 
to  prevent  distress.  445. 
remedy  by  fresh  pursuit,  446. 

under  1 1  Geo.  II.  c.  19—446. 
what  considered  fraudulent,  447. 
applies  to  goods  of  tenants  only.  447* 
remedy  in  case  of.  under  4  Geo.  II.  c  19—^84,  485. 
landlord  may  seize  within  thirty  days.  484. 
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may  break  open  house  on  oath  before  magistrate,  474. 487. 

special  constable  sufficient,  474. 

plea  must  aver  that  constable  was  present,  475. 

placing  cattle  in  open  field,  484. 

if  under  50/.,  remedy  by  summary  process,  485. 

justices  must  in  their  order  shew  the  party  removing  was  tenant,  487* 

although  under  50/.,  landlord  may  waive  summary  process,  487. 

statute  applies  to  goods  of  tenants  only,  487. 

if  landlord  has  conveyed  away  the  reversion,  489. 

privity  of  tenant  in  removal  sufficient,  488. 

action  against  party  for  aiding,  &c.,  488. 

if  notice  of  distress  differs  from  averment  in  declaration,  488. 

if  landlord  elect  to  proceed  by  summary  process,  justice  of  county  where 
goods  are  concealed  may  convict,  489- 

summary  process  does  not  take  away  jurisdiction  of  superior  court,489. 
FRESH  PURSUIT, 

when  landlord  may  make,  446. 
FRUIT  TREES. 

not  within  description  of  woods  or  trees,  107. 
FURTHER  ASSURANCE, 

covenant  for,  runs  with  the  land,  227- 
FUTURO, 

leases  in,  113. 

G. 

GAVEL  KIND, 

rent  shall  follow  nature  of,  132. 
GLEBE, 

leases  of,  determine  by  death  of  the  incumbent,  338. 

cannot  be  distrained  for  rent  of  advowson,  444. 
GRANT.    See  Reversion. 

if  grant  without  limitation  in  respect  of  time,  effect  of,  6. 

when  creating  an  estate  for  life,  8. 

when,  formerly,  an  estate  at  will,  9* 
now  from  year  to  year,  9. 
GRANTEE  OF  REVERSION, 

may  enter  for  forfeiture,  376. 

not  for  breach  of  every  kind  of  condition,  376. 
of  what,  376. 

non-payment  of  rent,  377. 
waste,  377. 

other  matter  of  same  nature,  377* 

not  for  breach  of  condition  to  do  collateral  acts,  377. 

whether  for  assignment  without  license,  377. 

cannot  take  advantage  of  breach  before  date  of  grant,  378. 
See  FoRPBiTURB. 
GRAVEL, 

special  agreement  in  respect  of,  26. 
GROWING  CORN, 

mav  be  distrained,  449> 

ana  cut  when  ripe,  449< 

landlord  may,  if  necessary,  hire  bam,  &c.  449- 

may  appraise  and  sell,  &c.  449. 

at  what  time  appraisement  to  be  made,  449. 

notice  to  be  given  to  tenant,  449. 

no  appraisement  till  com  is  ripe,  450. 

no  sale  until  after  appraisement,  450. 

if  sold  at  improper  time,  450. 
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GROWING  CORN— con/imi«i. 

non  appraisement,  case  of,  450. 

annuitant  cannot  distrain,  450. 

if  sheriff  sell  under  execution,  459. 

when  ripe  where  to  be  impounded  under  distress,  476. 

tender  may  be  made  before  com  ripe  and  gathered,  477. 
GUARDIANS, 

lease  by,  64. 

may  distrain,  435. 

may  apply  for  surrender  and  renewal  of  lease,  637. 

H. 

HABENDUM  ET  TENENDUM,  108. 
HALF  A  YEAR'S  NOTICE, 

what  353. 
HAWKING  AxVD  HUNTING, 

a  privilege,  106. 

does  not  extend  to  fowling,  106. 
HEDGES, 

to  what  fields  belonging,  105. 

waste  in,  240. 
HEIR, 

may  make  leases  before  entnr,  22. 

seats,  if  abator  enter  before  nim,  22. 

when  entitled  to  benefit  of  covenants,  331. 

if  continuing  breach,  331. 

bound  by  lessor's  covenants,  when,  332. 

entitled  to  lessor's  covenants,  when,  334. 

how  far  bound  by,  335. 

may  enter  for  forfeiture,  when,  137*  375. 

action  of  covenant  by,  554. 
against,  554. 
HOLDING  OVER.    See  Ybar  to  Ybar. 

penalties  after  demand,  404. 

double  value  under  4  Geo.  II.  c.  28—404. 

weekly  tenant  not  within  the  statute,  405. 

or  monthly,  qumre,  405. 

qwere,  if  quarterlv,  405. 

must  be  a  wilful  nolding  over,  405. 

notice  includes  demand,  406. 

right  to  double  value  not  waived  by  ejectment,  407. 

secus,  by  receipt  of  single  rent,  408. 

if  tenant  hold  after  notice  by  him,  408. 

double  rent,  408. 

new  tenancy  created  by,  when,  4)0. 

under  old  covenants,  248.  410. 

notwithstanding  agreement  to  pay  larger  rent,  411. 


I. 
IDIOT, 

lease  by,  20. 

voidable  after  office  found,  20. 

or  by  heir,  20. 
IMPLIED  COVENANT.  See  Covbnakt,  Dbmisb,  Quikt  Ew joymknt. 

Tit  LB. 
IMPOUNDING, 

pound  covert,  475. 
overt,  475. 
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cattle  may  be  put  in  (yound  overt,  475. 

secus,  goods,  furniture,  &c.  475. 

must  be  in  county  where  distress  taken,  475. 

exception  when  lands  in  adjoining  counties,  475. 

not  out  of  hundred,  when,  475. 

not  above  three  miles  distant,  475. 

tenant  must  feed  cattle  in  the  pound  overt,  476. 

«tfcttf,  in  pound  close,  476. 

distress  to  be  impounded  as  soon  as  taken,  476. 
not  to  be  put  in  different  pounds,  476. 

usual  course  to  impound  on  premises,  476. 

any  part  of  premises  may  be  used,  476. 

cottage  may  be  locked  up,  476. 

growing  crops,  when  ripe,  may  be  placed,  where,  476. 

what  notice  to  be  given,  476. 
IMPROVEMENTS, 

covenant  to  leave  will  include  millstones,  589* 

do  not  authorize  lease  at  undervalue,  198. 
except  under  articles,  198. 
IMPROVED  RENT, 

owner  of,  liable  to  party  walls,  249. 
See  BuiLDiNO  Act,  Party  Walls. 
INCORPOREAL  HEREDITAMENTS, 

may  be  demised,  141. 

covenants  concerning,  311. 
INCOMING  TENANT, 

privileges  of,  420. 

founded  on  custom  or  usage,  or  express  agreement,  420. 

of  entering  to  plough  and  sow,  420. 

common  usage,  420. 

custom  of  no  avail  against  agreement,  420. 
See  Custom,  Outgoing  Tenant. 
INDORSEMENT. 

when  taken  as  part  of  deed,  148. 
INFANCY, 

tenant  may  shew,  when,  606. 

when  not  available,  606. 

as  for  lodgings,  606. 

to  avoid  lease  must  be  specially  pleaded,  606. 
INFANT, 

leases  by,  19. 

voidable  on  coming  of  age,  or  by  heir,  19. 

confirmation  of  lease  by,  20. 

if  in  corporate  capacity,  good,  20. 

by  infant  king  or  queen,  20. 

infants  or  their  guardians,  under  direction  of  court,  may  surrender, 
21.  637. 

accept  surrenders,  and  grant  renewable  leases,  21.  637. 

grant  building  and  farming  leases,  but  not  of  capital  mansion,  21. 

leases  to  infants,  69. 

infants  bound  by  condition  in,  136. 

must  give  notice  to  quit  to  tenant  from  year  to  year,  when,  347. 

effect  of  new  lease  to,  396. 
INJUNCTION, 

court  of  equity  will  grant  injunction  against  tenant  committing  waste, 
when,  559. 

if  tenant  begin  or  threaten  waste,  56o. 

if  act  contrary  to  covenant,  560. 

or  is  guilty  of  permissive  waste,  560. 
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although  with  penalty  and  forfeiture,  560. 

if  tenant  commit  waste  after  default  in  ejectment,  561. 

case  of  alum  works,  560. 

distinction  between  express  and  implied  covenants,  561. 

case  of  tenant  from  year  to  year,  56 1. 

special  case  of  threat  to  sow  mustard  seed,  561. 
of  estovers,  561. 

if  landlord  lie  by,  561. 
INSOLVEN^r  DEBTOR, 

discharged  from  rent  and  covenants,  when,  328.  674. 

provisional  assignee  has  no  option  to  refuse  lease,  329. 

assignees  have  an  option,  329* 
INSOLVENCY. 

when  a  forfeiture.  382.     See  Spbcific  Pbrpobmancb,  Rbn&wal. 
INSPECTION, 

of  lease,  landlord  entitled  to,  when,  72. 
INSURANCE, 

no  relief  in  equity  for  non-insurance,  656. 
INSURE, 

covenant    to,    does  not  restrict   covenant  to   repair,  249.     And  tee 
Covenant  Firb. 
INTERESSE  TERMINI, 

defined,  7. 

cannot  be  enlarged  by  release  before  entry,  8,  213. 

rent  may  be  released,  8. 

may  be  extinguished  by  release,  8.  213. 

but  not  surrendered  or  merged,  8. 

mav  be  assigned  or  underlet,  213. 

will  devolve  on  executor,  &c.,  213. 

will  survive  to  joint  tenants  who  may  release  to  each  other,  213. 

if  lessor  die,  lessee  may  enter,  213. 

not  defeated  hj  wrongful  intrusion  of  stranger,  213. 

lessee  will  be  liable  on  covenants  without  entry,  213. 
INTEREST, 

agreement  to  take,  not  waiver  of  right  to  distrain,  472. 
INTERPLEADER  ACT. 

sheriff  not  entitled,  when,  464. 

bill  hj  tenant  does  not  lie,  when,  663. 

««ci»  if  act  of  landlord  be  subsequent  to  lease,  663. 

or  if  two  claim  rent,  neither  having  been  acknowledged  by  tenaot,  663. 
INVENTORY.    5«?  Stamp. 
IRREGULAR  DISTRESS. 

does  not  make  distrainer  a  trespasser  ab  initio,  653. 

tenant  may  have  trespass  or  case,  when,  654. 

case  of  sale  being  void,  654. 


J. 
JOINT  TENANTS, 
leases  by,  26. 

reservation  ot  rent  to,  132. 
interesse  termini  will  survive  to,  213. 

may  be  released  to  each  other,  213. 
notice  by,  364. 
distress  by,  431. 
ejectment  by,  576. 
may  join  or  sever  in  avowry,  646. 
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K. 
KING, 

lease  by,  37* 

must  M  by  deed,  80. 

L. 
LACHES, 

where  there  has  beeu  laches  on  tenant  coming  to  renew,  634. 
LANDLORD, 

has  a  right  to  inspection  of  lease,  if  no  counterpart,  72. 
not  entitled  to  charge  for  counterpart,  72. 
rights  and  liabilities,  296. 
injury  to  his  reversion,  296. 

acouiescence  of  tenant  in  acts  of  strangers,  how  far  binding  on,  296. 
liabilities  suspended,  297. 
where  not,  297. 
LAND  TAX.    See  Usual  Covenants. 

redeemed  by  ecclesiastical  corporations  must  be  added  to  lease,  55. 

must  be  expressly  reserved,  55. 
by  whom  land-tax  payable,  230.  274. 
in  what  proportion  by  landlord,  230. 
deduction  in  respect  of,  274.  613. 
to  be  made  out  of  yearly  rent,  629- 
unless  in  case  of  distress  for  whole  rent,  629. 
at  what  rate  to  be  made  by  tenant,  275. 
when  to  be  made,  276.  629. 
land-tax  redeemed,  remedy  in  respect  of,  277. 
when  tenant  bound  to  pay,  277. 
LEASE, 

defined,  1. 
is  a  contract,  1. 

may  by  deed  or  writing  not  a  deed.  1. 
or  by  parol,  when,  1 . 
for  years  defined,  6. 
determinable,  8. 
what  may  be  demised,  14. 
who  may  demise,  19. 

qvuBre,  if  tenant  for  years  can  lease  for  life,  32. 
landlord  entitled  to  inspection  and  copy  of,  when,  72. 
counterpart  of,  not  chargeable  by  landlord,  72. 
if  in  a  printed  form,  82. 

whether  lease  or  agreement  for  lease,  102.     See  Aorebmbnt. 
concurrent,  infuturo,  and  of  the  reversion,  113. 
commencement  of.     See  Commencement. 
may  be  void  in  law,  and  good  in  equity,  177. 
OTviceversd,  177. 

power  to  lease  in  possession  or  reversion,  191.     See  Power. 
LESSEE, 

rights  of  under  32  Hen.  VIIL — 321. 
discharged  from  covenants  in  law,  when,  327. 
by  assignment  with  consent,  32 7 > 
by  execution,  328. 
by  attainder,  328. 
not  from  express  covenants,  327. 
when  discharged  by  insolvency,  328. 

bankruptcy,  330. 
See  Bankruptcy,  Insolvency. 
LESSOR, 

must  not  have  a  mere  right,  21. 
rights  of,  against  assign,  323. 
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LICENSE, 

to  lease  by  copyholder,  34. 

must  be  strictly  followed,  34. 

gtuere,  if  grantable  by  steward,  34  (n.) 

will  be  a  common  law  demise,  35. 

widow  wUl  be  bound,  35. 

if  lease  without  license,  35. 
LIFE,  TENANT  FOR, 

estate,  how  created,  4. 

estate  for  life  determinable,  5. 

for  life  at  common  law  cannot  be  infuturo,  5. 

secus  by  way  of  use,  5. 

by  devise  or  trust,  5. 

leases  by,  29. 

confirmation  by  reversioner,  31,  32. 

lease  for  lives  must  be  by  deed,  77,  and  see  Powbri. 

if  in  reversion,  must  be  concurrent,  191. 

powers  to  lease  for  two  or  more  lives,  192. 

to  three  for  their  lives,  192. 

for  thirty-one  years,  or  three  lives,  192. 

entitled  to  emblements,  416. 
LIGHTS, 

riffht  of  under  3  and  4  Wm.  IV.  c.  71 — 297. 
LIMITATIONS.  STATUTE  OF, 

by  21  Jac.  I.  c.  16,  debt  for  rent  without  deed  six  years,  9 13. 

under  3  &  4  Wm.  IV.  c.  42,  by  indenture  twenty  years,  613. 
LIQUIDATED  DAMAGES, 

distinction  between,  and  penalty,  103. 

if  the  act  is  single,  103. 

if  several  acts  of  different  importance,  103. 

additional  rent  per  acre,  recoverable  as,  243,  661. 

no  relief  in  equity  against,  661. 
LODGER, 

if  landlord  may  detain  the  goods  of  lodger  distrained,  by  agreement  with 
tenant,  481. 
LODGINGS.    See  Yxar  to  Ykar. 

notice  to  quit,  in  respect  of,  10. 

how  regulated,  11. 

contract  to  let  ready  furnished  lodgings  should  be  in  writing,  81. 

if  party  do  not  enter,  82. 

loagers,  what  easements  entitled  to,  108. 

for  one  year  certain,  and  six  months'  notice  afterwards,  122. 

letting  to  a  lodger  not  breach  of  covenant  against  underletting,  283. 

weekly  tenant,  notice  to,  354. 

lodger  cannot  auit  without  notice,  356. 

lodger  cannot  aeny  title  of  assign  of  landlord,  602. 
LONDON, 

chamberlain  of,  may  hold  leases  for  years,  7. 

custom  of,  in  notice  to  ^uit,  353.  (n.) 

in  respect  of  action  of  covenant,  528. 
LUNATICS, 

leases  by,  20. 

voidable  after  office  found,  20. 
or  by  heir,  20. 

committee  mav  surrender  leases  for  lives,  21,  65,  637. 

new  leases  to  be  subject  to  like  trusts,  21. 

committee  may  execute  fwwers,  65. 

grant  building  and  other  leases,  65. 

costs  of  renewal,  how  to  be  paid,  21. 

lunatic  asylum.     See  Trade. 

effect  of  grant  of  new  lease  to,  396. 
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M. 

MANOR,  LORD  OF, 

leases  by,  of  waste,  59. 
MANURE, 

outgoing  tenant  not  entitled  to  compensation  for,  where,  421. 

effect  of  agreement  to  leave  it  for  sale  to  incoming  tenant,  421. 
MARRIAGE, 

not  a  breach  of  condition  against  alienation,  289 > 

exception,  289. 

an  assignment  at  law,  300. 
MERGER, 

inieresse  termini  will  not  merge  in  freehold,  8. 

dissolution  of  tenancy  by,  387. 

when  prevented,  388. 

in  general  estates  should  vest  in  same  right,  388. 

distinction  if  less  estate  in  own  right  and  greater  en  outer  droit,  389. 

if  executor  purchase  the  inheritance,  388. 

if  inheritance  descend  on  executor,  389. 

if  lessee  executor  of  lessor,  389. 

if  lessor  marry  lessee,  389. 

if  lessor  mortgage  to  lessee,  389. 
MESNE  PROFITO, 

mortgagee  may  have  action  for,  35. 

action  for,  at  common  law,  589. 

under  1  Geo.  IV.  c.  87 — 689. 

if  lease  for  years,  or  from  year  to  year  has  determined,  landlord  may 
require  tenant  to  appear  to  action  of  ejectment,  590. 

and  find  Iradl,  590. 

in  case  of  appearance  or  non-appearance  on  proof  of  service  of  notice, 
landlord  may  move  for  a  rule  to  shew  cause,  591. 

tenant  to  enter  into  recognizance  for  costs  and  damages,  591. 

rule  made  absolute  for  judgment,  when,  592. 

if  defendant  do  not  appear  and  confess  lease,  entry  and  ouster,  how 
mesne  profits  to  be  ascertained,  592. 

evidence  to  be  produced  under  the  statute,  594. 

what  tenancy  within  the  statute,  595. 

recovery  of  mesne  profits  by  tenant  from  landlord,  when,  595. 
MILLSTONES, 

included  in  covenant  to  leave  improvements,  589. 
MINES, 

opened  and  unopened,  in  one  lease,  201. 

working  of,  232. 
MISDESCRIPTION, 

in  notice  to  quit,  369. 
MISLEADING, 

if  tenant  mislead  as  to  notice,  362. 
MISRECITAL, 

effect  of,  in  a  lease,  84, 109. 
MISTAKE. 

m  notice  to  quit,  368. 
MORTGAGOR  AND  MORTGAGEE, 

nature  of  tenancy  by  mortgagee,  345, 346. 

leases  by,  36. 

mortgagee  cannot  distrain  on  tenant,  when,  36. 

tenant  under  lease,  subsequent  to  mortgage,  36. 

lease  by  mortgagee  alone,  36. 
by  mortgagor  alone,  36. 

if  by  botn,  no  action  against  mortgagor  on  an  implied  covenant,  37. 
by  deposit,  283. 
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MORTGAGOR  AND  MORTGAGEE— con^mcfif. 
equitable  mortgage,  307. 

if  mortgagee  not  in  possession,  under,  307. 
mortgagee  of  lease,  liable  to  covenants  before  entry,  323. 
mortgagee  may  evict  mortgagor  without  notice,  345. 
distress  by  mortgagee  on  mortgagor,  when,  434. 
tenants  of  mortgagor  on  lease  after  mortgage,  may  pay  rents  to  mortgagee, 

semble,  519,  609. 
agent  of  bankrupt  mortgagor  may  pay  interest  out  of  rents,  519. 
if  tenants  of  mortgagor  refuse  to  pay  rent  to  mortgagee,  520. 
if  landlord  convey  his  reversion  by  way  of  mortgage,  tenant  may  shew 

the  fact,  605. 
tenant  may  give  in  evidence  notice  to  pay  subsequent  rent  to  mortgagee, 

605. 
must  plead  specially  as  to  rent  prior  to  notice,  605. 
MUNICIPAL  CORPORATIONS, 
leases  by,  38. 

not  to  exceed  thirty-one  years,  38. 
rent  without  fine,  39. 

may  demise  for  longer  term  with  consent  of  lords  of  treasury,  39. 
application  for  consent,  39. 
if  corporation  bound  by  covenant  or  custom  to  renew  for  lives  or 

years,  40. 
may  grant  building  leases  for  seventy-five  years,  40. 


N. 

NOMINE  PCENjE, 

incident  to  rent,  and  will  descend  with  it,  381 . 
NON  COMPOS, 

effect  of  new  lease  to,  396.     See  Lunatics. 
NOTICE, 

to  quit  must  expire  with  the  year,  &c ,  of  the  tenancy,  355. 
for  determining  tenancy  from  year  to  year,  10,  339,  352. 
although  one  party  dies,  346. 
or  is  an  infant,  347. 

in  case  of  lodgings,  1 1 .   See  Lodgings. 
estate  at  will,  339. 
lease  determinable,  339. 
where  remainder  man  receives  rent,  340. 
if  tenant  holds  under  inoperative  lease,  343. 

agreement  to  purchase,  343. 
declaration  in  ejectment  not  equivalent  to,  343. 
not  required  from  mortgagee,  345. 
not  necessary,  when,  344. 

if  tenant  occupies  for  the  whole  term  of  the  agreement,  344. 
during  first  year  under  agreement,  semble,  344. 
where  day  mentioned  for  the  completion  of  sale,  344. 
possession  obtained  without  privity  of  lessor,  345. 
if  tenant  enter  after  rever8ioner*s  title  accrues,  348. 
or  if  tenant  disclaims  lessor's  title,  349. 
or  possession  is  adverse,  348. 

not  necessary  by  lessee  if  lessor  accepts  new  tenant,  349. 
if  tenancy  end  on  a  given  day,  350. 
unless  landlord  receive  rent  after,  350. 
notice  for  determining  tenancy  from  year  to  year  must  be  half-a-yeir, 

352. 
half  a  year  explained,  355. 
from  year  to  year,  may  quit  without  notice,  when,  352. 
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on  preinises  becoroinff  unsafe,  352. 

unwholesome,  when,  352. 
notice  may  be  varied  by  legal  custom,  353. 

or  agreement,  355. 
but  must  end  with  the  year,  355. 
or  quarter,  month,  or  week,  355. 
assent  by  tenant  to  wrong  notice,  362. 
if  tenant  mislead  in  respect  of,  362. 
notice  by  agent,  363.    See  Aobnt. 
executors,  363. 
joint  tenants,  363. 
parceners,  365. 
tenants  in  common,  365. 
receivers  in  Chancery,  365. 
steward,  366. 
to  whom  to  be  given,  366. 
sub-lessee,  how,  366. 
party  in  possession,  366. 
corporation,  366. 
form  of  notice,  366. 
must  be  explicit,  367. 
and  positive,  367. 
must  not  be  in  jMut,  368. 
mistake  in,  368. 
misdescription  in,  369. 
suiplusage,  370. 

if  time  of  expiration  of  tenancy  doubtful,  370. 
direction  of,  371. 
service  of,  371. 
if  to  be  attested,  372. 
waiver  of,  372.    See  Waivbr. 
if  none  necessarv,  but  given,  374. 
notice  includes  demand  within  4  Geo.  II.  c.  28—406. 

should  regularly  be  given  before  the  expiration  of  the  term,  406. 
may  be  given  alter,  406. 

if  given  to  feme  sole,  who  afterwards  marries,  407. 
by  receivers  in  Chancery,  407. 
when  by  administrator  of  executor,  407. 
notice  by  tenant  to  quit  must  be  positive,  to  give  landlord  double  rent, 
409. 
and  vaUd,  409. 
notice  by  landlord  of  distress,  479. 
how  to  be  served,  480. 

if  served  personally,  should  be  on  the  tenant,  408. 
how  five  days'  notice  to  be  counted,  480. 
NUISANCE, 

how  far  landlord  answerable  for,  297f  298. 
how  far  tenant,  298. 

O. 

ODD  MASH, 

explained,  423. 
OFFICES, 

may  be  demised,  if  only  requiring  common  diligence,  14,  17- 

if  of  public  tnist  may  be  for  life  of  grantee,  16. 

stewardship  of  court  leet,  16. 

acceptance  of  new  grant,  401. 

D    D    D 
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OPTION, 

of  lessee  to  determine  lease,  123. 

See  Assignee,  Bankruptcy,  Insolvent. 
ORNAMENTAL  TIMBER, 

injunction  granted  against  lessor  fellinff,  when,  662. 
OUTGOING  TENANT, 

rights  and  liabilities  of,  416. 

may  remove  goods  and  chattels  after  expiration  of  term,  416, 

but  fixtures  must  be  removed  duiing  the  term,  416. 

may  remove  the  emblements,  in  what  cases,  416. 

outgoing  and  incoming  tenants,  mutual  privileges  of,  420. 

outgoing  tenant  may  retain  land  on  which  away-going  crops  are  sown, 

420. 
and  use  bams  and  stables,  420. 
entitled  to  away-going  crops,  although  holding  not  in  accordance  with 

custom,  421. 
holding  over,  when  excluded  from  the  custom,  421. 
has  no  claim  for  compensation  for  manure  or  dung,  421. 

unless  agreement  to  the  contrary,  421. 
custom  to  provide  labour,  tillage,  &c.,  in  away-going  year,  on  compen- 
sation by  landlord,  422. 
to  remove  straw  and  hay,  422. 
how  regulated,  422. 
may  lose  the  right  to  be  paid  for  tillage  and  improvement,  422. 
PARTY  WALLS, 

covenant  to  repair  does  not  extend  to,  249- 
who  liable  to  expenses  of,  under  14  Geo.  III.  c.  78 — 250. 
owner  of  improved  rent,  249.    And  tee  Boildinq  Act, 
PAYMENT  INTO  COURT, 
under  3  &  4  Wm.  IV.  c.  42. 
if  different  claimants,  rent  will  be  ordered  to  be  paid  into  court,  when, 

663. 
when  tenants  may  move  for,  663. 
PAYMENT  OF  RENT, 
how  to  be  pleaded,  612. 
payment  after  due,  good  defence  in  action  of  debt,  612. 

seeus'iu  covenant,  612, 
by  undertenant,  612. 

growing  rent  discharged  by  payment  by  under-tenant,  612. 
PENALTY.    See  Liquidated  Damage. 
e(}uity  will  relieve  in  case  of,  661. 
with  reference  to  stamp  duty,  103. 
PERSONAL  COVENANT, 

who  entitled  to  on  death,  319.  331.  336, 337. 
PLEADING, 

general  rule  as  to,  599. 

in  what  manner  assignees  of  bankrupt  may  plead  in  action  of  coTenant 

for  rent,  305. 
plea  to  action  of  debt  for  rent,  of  an  agreement  to  be  discharged  in  con- 
sideration of  delivery  of  possession,  401. 
declaration  in  action  on  the  case  against  sheriff  under  8  Anne,  c.  14—^. 
plea  justifying  breaking  open  a  lock  in  order  to  distrain  must  aver  pre- 
sence of  constable,  when,  475* 
declaration  in  debt  for  rent,  501. 

in  debt  for  use  and  occupation,  502. 
for  double  value,  505. 
need  not  state  local  situation,  503. 
variance,  if  set  out,  503. 

how  rectified  by  statute,  503. 
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declaration  in  assumpsit  for  use  and  occupation,  525. 
by  surviving  owner,  526. 
plea  of  nt/  kabuit  bad,  boUi  in  debt  and  assumpsit  for  use  and  oc- 
cupation, 525. 
evidence  in,  526. 
non-joinder  of  joint  covenantors,  533. 
taking  advantage  of  by  plea  in  abatement  only,  533. 
what  the  plea  must  state  under  3  &  4  Wm.  I  v.  c.  42 — ^533. 
venue  in  action  of  covenant,  533. 

if  venue  local,  how  to  be  changed  under  3  &  4  Wm.  IV.  c.  42 — 535 
lessor's  title  need  not  be  set  forth  in  action  of  covenant,  535. 
averment  that  lease  was  by  deed,  535. 
declaration  in  covenant,  537. 

averment  of  performance  of  dependent  covenants,  542. 
of  condition  precedent,  542. 
may  be  averred  generally,  544. 
may  be  unnecessary,  when,  544. 
consequence  of  omission,  545. 
demurrer,  545. 

plea  of  non-perfiormance  of  condition  precedent,  545. 
assignment  of  breach  of  covenant,  547. 
tenant's  defence.  599. 
denial  of  title,  600. 

expiration  of  landlord's  title,  603. 
title  paramount,  605. 
disclaimer,  6o6. 
infancy,  606. 
suspension  of  rent,  606. 
determination  of  tenancy,  609. 
surrender,  609. 
entry  for  forfeiture,  610. 
assignment,  610. 
banlunptcy,  681. 
not  liable  to  covenants,  61 1. 
performance,  611. 
plea  of  payment  of  rent,  612. 

statutes  of  limitation,  613. 

tender,  614. 

release,  614. 

accord  and  satisfaction,  616. 

set-off,  when,  616. 

M  habmt,  618, 

fum  estfacimm,  619. 

new  general  rule,  619* 

turn  wsmuii,  619. 622. 

ml  debet,  not  allowed,  619. 

iolvit  ad  diem,  620. 

new  general  rule,  620. 

tender,  621. 

assumpsit  for  use  and  occupation,  621 . 

new  general  rule,  621. 

fum  S^egit,  621. 

non  est  factum,  622. 

new  i^eneral  n^e,  623. 

eviction,  622. 

performance,  622. 

sokU  ad  diem,  623. 

release,  accord,  &c,  623. 

set  off,  623. 

D  D  D  2 
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pleaa  in  action  on  the  case  in  nature  of  watte,  624. 
new  general  rule,  624. 
declaration  in  replevin,  647- 
pleas  in  avowry,  647. 
PONE, 

removal  of  suit  by,  644. 
POOR  RATE. 

not  included  in  landlord's  covenant  to  pay  all  taxes,  231. 
liability  of  occupier  to,  298. 
POUNDAGE. 

sheriff  must  pay  one  year*8  rent  to  landlord  without  deductkm  for, 
460. 
POUND  BREACH, 

action  of,  639. 
POWER. 

leases  under,  how  rent  may  be  reserved,  130. 
form  of  leases  under,  176. 
agreement  for  leases  under,  176. 
power  cannot  be  deputed,  176. 

if  given  to  remainder-man  after  death  of  tenant  for  life,  176. 
to  grant  building  leases  when  not  well  exercised,  176, 
if  remainder  man  lies  by,  1 77 » 
how  it  operates  if  created  by  will,  1 77. 

tenant  for  life  may  grant  under  his  power  although  he  has  granted  a 
term  out  of  his  interest,  i77. 
may  exercise  power  although  he  has  parted  with  life  estate,  177* 
apparent  intention  must  guide  interpretation  of,  178. 
effect  of  acceptance  of  rent  by  remainder  man,  178. 
term  to  be  granted  under,  186.  187»  188.  192.  I99. 
quantity  of  land  grantablJe  under  a  building  power,  186. 
under  general  power,  lease  in  possession  only,  187.  191> 

unless  contrary  intention  appear,  189. 
if  power  be  express  to  grant  in  possession,  187- 
concurrent  chattel  lease  may  be  under  power,  189.  191- 
not  a  concurrent  freehold  lease,  189. 

except  whose  power  authorizes  a  lease  for  life  in  reversion,  191. 
election  where  power  authorize  leases  in  possession  or  reversion,  191- 
constructive  possession,  when  sufficient,  190. 
if  required  to  be  in  possession,  void  if  in  reversion,  although  in  aecord- 

ance  with  custom  of  the  country,  191  > 
for  two  or  more  lives.  192.    See  Leasbs. 

thirty  one  years  or  three  lives,  192. 
distinction  between  particular  power  affirmative,  and  general  power 

restrained  by  a  negative,  192. 
term  may  be  for  less  period  than  in  the  power,  193. 
ormavbie  defeasible,  193. 
may  be  maintained  in  equity  to  the  extent  warranted  by  the  power, 

193. 
reservation  of  rent  must  be  certain,  199. 

how  may  be  reserved,  201.  See  Accustomed  Rent,  Best  Rent. 
fine  cannot  be  taken,  when,  196. 
mode  of  execution  of  lease,  211. 
if  counterpart  required,  210,  211. 

if  in  power  to  grant  building  leases,  there  is  a  clause  against  waste,  21 1. 
PREMISES, 

in  deed  explained,  82. 
PRIVILEGES, 

in  a  lease  explained,  106. 
rent  cannot  issue  out  of,  444. 
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PRIVITY. 

of  estate  and  contract  between  landlord  and  tenant,  309. 

assign  liable  in  respect  of  privity  of  estate,  324. 

none  between  lessor  and  underlessee,  330. 
PROVISO, 

for  determining  lease  may  be  taken  advantage  of  by  devisee,  332. 
PROVISIONAL  ASSIGNEE, 

of  insolvent  bas  no  option  to  refuse  lease,  329. 
PUBLIC  HOUSE.    See  Covenants,  Tradbs. 
PUR  AUTER  VIE, 

estate  for,  306. 

lives  sbould  be  in  existence  at  date  of  lease,  4. 

distress  by  tenant,  433. 

Q. 

QUIET  ENJOYMENr, 
covenant  for,  214. 

breach  of,  626. 
implied,  when,  214. 

by  word  "demise,"  215. 
may  be  enlarged  or  warranted  by  express  covenants,  215. 
general  covenant  for,  does  not  extend  to  wrongful  evictions,  222. 

except  by  lessor  himself,  223. 
or  on  special  covenants,  224. 
when  against  persons  claiming  title  generally,  224. 

or  claiming  through  the  lessor,  225. 
acts  amounting  to  breach  of,  226,  227. 
where  the  covenant  not  dependent  on  condition  precedent,  as  the  lessee 

paying  the  rent,  he  shall  quietly  enjoy  226. 
case  of  underlessee  with  such  covenant  and  eviction  by  superior  land- 
lord, 226. 

R. 
REBELS, 

no  relief  in  equity,  in  case  of  possession  by,  664. 
RECAPTION, 

plea  of,  on  a  rescue,  must  aver  fresh  pursuit,  639. 
RECEIPT, 

for  rent,  when  evidence  of  commencement  of  tenancy,  362. 
when  waiver  of  notice  to  quit,  372. 
of  forfeiture,  when,  383. 
RECEIVER, 

in  chancery,  notice  to  quit  by,  365. 

may  distrain,  435. 

leases  by,  65. 
RECITALS, 

use  of,  83. 

effect  of  mis-recital,  84. 
RECOGNITION  OF  TENANCY, 

act  must  amount  to  a  waiver  of  forfeiture,  386. 

but  not  if  continuing  act  of  forfeiture,  387. 

subsequent  recognition  of  authority  of  bailiff  good,  436. 
RECORDARI  FACIAS  LOQUELAM, 

explained,  642,  643. 

removal  of  suit  by,  643. 

stays  proceedings  in  county  courts,  643. 
RECOVERY  OF  POSSESSION, 

act  of  1  and  2  Vict.  c.  74,  to  facilitate  the  recovery  of   possession  of 
tenements,  411. 
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held  at  will  or  tenn  not  exceeding  seven  yean,  413. 

rent  not  exceeding  20Z.,  412. 

landlord  to  give  notice,  412. 

when  landlord  may  proceed,  412. 

juaticea  to  grant  a  warrant,  413. 

constables  to  give  possession,  413. 

rights  of  outgoing  tenant  saved,  413. 

party  not  having  right,  deemed  a  trespasser,  414. 

tenant  may  become  bound  with  sureties,  in  what  manner,  414. 

bond  to  supersede  the  warrant,  414, 

to  whom  the  bond  is  to  be  made,  and  how  taken,  414. 

not  lawful  to  bring  action  against  justices  or  constable,  415. 

landlord  not  to  be  deemed  trespasser  on  account  of  irregulanty  or 
informality,  415. 

proceedings  under  4  Geo.  2,  c.  28 — 577, 

half-year's  rent  to  be  in  arrear,  577- 

landlord  to  have  right  to  re-enter,  577.  a    b.»tt 

landlord  may  serve  declaration  without  formal  demand,  577- 

may  affix  declaration,  when,  577. 

how,  577. 

to  be  in  place  of  demand,  578. 

if  no  sufficient  distress,  578. 

judgment  and  execution,  578. 

if  rent  and  costs  not  paid,  or  bill  in  equity  filed   withm  six 
calendar  months,  578. 

if  defendant  recover,  578. 

rights  of  mortgagee,  how  saved,  578. 

in  case  bill  filed,  579< 

no  injunction  to  be  granted  unless  within  forty  days  afler  answer, 
rent  and  costs  paid  into  court,  579. 

if  tenant  pay  or  tender  before  triid,  579- 

construction  of  statute,  580. 

no  demand  necessary,  580. 

sufficient  if  day  of  demise  be  after  rent  due,  581. 

what  is  primd/aeie  evidence  of  no  sufficient  distress,  581. 

affidavit  if  action  is  undefended,  684. 

affidavit  presumed,  when,  582. 

proof  at  trial,  582. 
remedy  under  1  Wm.  4,  c.  70,  if  tenancy  expires  or  right  of  entry  accrues 
during  or  immediately  after  Hilary  or  Trinity  Term,  125. 

statute  does  not  apply,  when,  584. 
REDDENDUM,  125. 
RE-DEMISE, 

for  whole  term,  efi*ect  of,  402. 
RE-ENTRY,  ^   ^ 

whether  clause  for  re-entry  in  lease  under  power,  must  be  abidhite, 

202,  203. 

or  lessor  may  give  a  certain  number  of  days,  207- 

action  of  covenant  for  rent  after  re-entiy,  381. 

for  nonpayment  of  rent,  at  common  law,  577. 

under  4  Geo.  II.  c.  28 — 577. 

construction  of  statute,  580. 

no  demand  necessary,  580. 
REGISTRY, 

of  leases,  157  (n). 
REQULjE  GENERALES,  597, 698,  599.  619-  620,  621. 622.  624. 
RELEASE, 

inieresse  termini  may  be  extinguished  by,  8. 
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ma^  make  leases  tnyiitiiro,  25. 

acting  maldjide,  29- 

lease  jointly  with  tenant  for  life,  29. 

acceptance  of  rent  under  a  void  lease,  29.  178.  211. 
REMOVAL.    See  Fraudulent  Rbmovai«. 

what  considered  fraudnlent  or  clandestine,  447. 
RENEWAL. 

covenant  to  renew,  228. 

runs  with  the  land,  230. 

is  not  favoured,  228. 

but  will  be  enforced,  if  clear,  229. 
RENT, 

defined,  125. 

should  be  certain,  125. 

issuing  yearly,  126. 

what  may  be  reserved  out  of,  126. 

whatnot,  126. 

if  written  agreement  for  yearly  tenancy,  428. 

payment  of  rent;  quarterly  not  altered  by  it,  11. 

acceptance  of  by  issue  in  tail  or  reversioner,  27>  178. 

Sarol  agreement  to  pay  additional  rent,  how  faJr  good,  78. 
ivision  of  rent,  126. 

rent  service,  126. 
seek,  126. 
charge,  126. 
remedy  for,  under  4  Greo.  2,  c.  28 — 128. 
may  be  reserved,  how,  128. 
by  agreement  subsequent,  133. 
follows  nature  of  lana  demised,  132. 
how  to  be  computed,  134. 
how  to  be  reserved  under  power  to  lease,  179>  185,  193. 

accustomed  rent,  194. 

best  rent,  195. 
reserved  beforehand,  198, 199. 
may  be  reserved  under  power  between  end  of  preceding  last  half  and 

end  of  year,  198. 
when  no  rent  authorized  under  a  power,  199* 
reservation  under  a  power  must  be  certain,  199* 
how  to  be  reserved  under  a  power,  200. 
joint  reservation  out  of  lands  in  power  and  not  in  power,  201. 
if  reservation  be  several,  201. 
additional  rent  per  acre,  how  recoverable,  243. 

when  not  waived,  243. 
covenant  to  pay  rent,  257. 

if  premises  destroyed  by  enemies,  fire,  tempest,  258. 

if  sequestrated,  259. 
special  covenants  in  respect  of,  259. 
apportionment  of  rent,  260. 

by  act  of  lessor,  260. 
of  law,  261. 
determination  of  lessee's  interest  in  part,  263. 

by  act  of  lessee,  260. 

loss  of  part  by  act  of  God,  264. 
suspension  of  rent,  262. 

by  eviction  of  part,  262. 

if  part  of  lands  in  possession  of  prior  tenant,  263. 
non-performance  of  agreement  by  lessor,  263. 
no  apportionment  where  part  (chattels)  perish,  264. 
if  lessee's  interest  determine  by  eviction  before  rent  due,  265. 
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apportionment  under  11  Geo.  II..  c.  119—266. 

under  4  and  5  Wm.  IV.  c.  12—372. 

to  whom  payable  on  death  of  lessor,  272. 

at  what  time  of  the  day  due,  272. 

general  result  of  authorities,  373. 

now  far  executor  liable  to  pay,  entering  as  assign,  337- 

effect  of  receipt  of  rent,  after  expiration  of  tenancy,  350. 
when  waiver  of  notice  to  quit,  373. 

forfeiture  for  nonpayment  of,  380. 

when  no  demand  necessary,  381. 

action  of  covenant  for  after  re-entry,  381. 

qwsre,  if  demand  a  waiver,  383. 

receipt  of  rent  a  waiver  of  forfeiture,  when,  384. 

if  rent  reserved  by  specialty  is  within  3  &  4  Wm.  IV.  c.  27—424. 

if  statute  applicable,  426. 

limit  of  action  of  debt  for  rent  by  specialty  twenty  years,  425. 

if  lessee  assign  over  his  whole  term  reserving  a  rent,  73. 429* 

of  advowson  cannot  be  distrained  for  ou  glebe,  444- 

cannot  issue  out  of  easement  or  privilege,  444. 

admission  of  landlord's  title  by  payment  of,  575. 

suspension  by  eviction,  606. 

of  part,  607. 

re^nval  by  re-entry,  609. 

rent  paid  by  tenant  to  superior  landlord,  62 9. 

surrender  of  lease  after  part  of  rent  due,  609. 

payment  to  landlord,  after  notice  of  conveyance  to  trustees,  613. 
RE>fT-CHARGE, 

ma^  be  demised,  14. 

assignee,  remedies  of,  326. 

effect  of  acceptance  of  the  land  by  lessee,  400. 

how  far  3  &  4  Wm.  IV.  c  27,  is  confined  to,  426, 
REPAIR, 

covenant  to  repair  by  lessor,  227 

implied  liability  of  tenant,  244. 

not  in  case  of  fire,  245. 

covenant  by  lessee,  246. 

runs  with  tne  land,  246. 

construction  of  covenant,  247. 

if  trees  blown  down,  247- 

if  building  destroyed,  247. 

by  fire,  247. 

not  unusual  to,  except  accidents  by  fire  and  tempest,  248. 

covenant  to  repair  in  expired  lease  attaches,  when,  248. 

covenant  to  repair  not  restricted  by  covenant  to  insure^  when,  349- 

when  qualified,  253. 

to  what  buildings  extends,  254. 

what  a  breach  of,  255. 

in  what  manner  tenant  bound  to  repair,  256. 

includes  inside  painting,  when,  256. 

at  what  time  covenant  broken,  257. 

how  far  executor  bound  entering  as  assign,  337* 

equity  will  not  grant  specific  performance  of  covenant  to,  558. 

eviction  from  part  no  aefence  to  action  for,  when,  609. 

tenant  may  shew  repairs  necessary  under  14  Geo.  III.,  c.  78,(Baiidiiv 
Act,)  611 

account  and  satisfaction  pleaded,  615. 
REPLEVIN, 

landlord  has  no  lien  on  goods  after,  471- 

if  tenant  and  sureties  become  bankrupt  after,  471. 

replevin  explained,  639. 
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REPLEVIN— ccm/tmied. 

proceediDgt  under  11  Geo.  II.,  c.  19 — 639> 

officer  to  take  bond  in  his  own  name  with  two  sureties,  639. 

for  prosecution  of  suit  without  delay,  639. 

and  return  of  goods,  639. 

bond  to  be  assigned  to  avowant,  640. 

assignee  may  sue  on  bond  in  superior  court,  640. 

new  rule  in  respect  of,  640. 

penalty  on  sheriff  not  taking  bond,  &c.  640. 

if  bona  executed  by  one  snretv  only,  640. 

to  what  extent  sureties  are  liaole,  641. 

if  rent  exceeds  the  value  of  the  goods,  641 . 

sheriff  liable  to  extent  of  penalty  in  bond  by  sureties,  641. 

sureties  liable  to  the  amount  of  bond,  641. 

to  satisfy  replevin  bond,  how  suit  must  be  prosecuted,  642 

when  cause  considered  out  of  court,  642. 

mode  of  proceedinff  in,  643. 

what  court  may  hold  pleas  in,  643. 

removal  by  re.  fa.  Jo,  643. 

how  removed  from  court  of  inferior  lord,  644. 

if  in  court  of  record  must  be  removed  by  ctfrftorari,644. 

hj  pcne  or  recordari,  644. 
goods  may  be  replevied  whilst  unsold,  644. 
declaration  in,  645. 

veime  may  be  changed  under  3  &  4  Wm.  IV.,  c.  42 — 645. 
averment  in,  645. 
avowry  in,  645,  646. 
plea  to  avowry,  647. 
judgment  in,  648. 

modem  practice  in  lieu  of  distress  in  withernam,  649* 
action,  when  stayed,  649. 

tenant  not  competent  witness  in  replevin  by  undertenant,  650. 
REPRESENTATIVES, 

when  expressed  by  executors  or  administrators,  332. 
RESCUE, 

of  distress  by  tenant,  638. 

before  impounding,  638. 

if  no  rent  due,  638. 

or  tender,  638. 
of  things  privileged,  in  what  cases,  638. 

action  of  rescue,  what,  638. 

plea  of  recaption,  639. 

plea  must  aver  fresh  pursuit,  639. 
if  distress  impounded,  landlord  mav  have  action  of  pound  breach,  639. 

usual  remedy  under  2  Wm.  &  Mary,  by  special  action  on  case,  639. 
treble  aamages,  639. 
treble  costs,  639. 
RESERVATION.    See  Powbr,  Rent. 

if  in  the  alternative  quarterly  or  half. yearly,  443. 

in  a  lease,  what,  105. 
of  rent,  128. 
general  reservation,  129,  130. 

erroneously,  129. 

not  good  to  a  stranger,  131. 

except  as  a  sum  in  gross,  131. 
will  follow  lessor's  interest,  129.  132. 
under  a  power,  130. 

usual  practice,  what,  130. 
should  issue  yearly,  126. 

if  in  gross,  131. 
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RESERVATION— con/tmitfif. 

by  affreement  subsequenty  133. 
how  to  be  computed,  134. 
RESIDENCE, 

covenant  for,  291. 

bow  broken,  291. 

runs  with  the  Umd,  292. 
REVERSION, 

leases  of,  113.  115. 

freehold  leases  in  reversion  must  be  concurrent,  191. 

grant  of,  314. 

how  affecting  grantee  and  lessee,  314. 

effect  of  statute  32  Hen.  VIIL— 315. 

transfers  right  of  lessor,  316. 

extended  to  grantees  of  the  crown,  317* 
copyholds,  317. 

not  to  an  estate  in  fee  or  tadl,  317. 

grantee' of  reversion  of  part  of  demised  premises,  318. 

statute  extends  to  person  daiming  under  lessor  only,  318. 

to  covenants  running  with  the  land,  318. 
not  to  assignee  in  rent-charge,  320. 
REVERSIONER.    SceRsNT. 

by  lease  infiUuro,  25. 

may  sue  for  breach  of  covenant  after  assignment  of,  when,  321. 

remedies  of  in  case  of  injury  to  the  inheritance  during  tenancy,  665. 

not  in  general  by  action  of  trespass,  665. 

for  value  of  trees  felled  by  a  stranger,  666. 

right  of  way  not  lost  or  suspended  by  lease,  when,  667. 
REVIVAL, 

lease  surrendered  in  consideration  of  grant  by  bishop  of  voidable  leiN 
will  not  revive,  396. 

lease  surrendered  on  condition  will  revive,  when,  395. 

rent  will  revive,  when,  609. 
RIGHTS  AND  LIABILITIES, 

of  landlord  and  tenant,  212. 
ROLLS,  MASTER  OF, 

leases  by,  59. 

S. 

SAINT  PAULS',  DEAN  AND  CHAPTER  OF, 

leases  by,  51. 
SALE.    See  Distrbbs. 

sheriff  or  constable  need  not  be  present  at  time  of  sale  under  distress, 
481. 
SECURITY.    See  Rbplbvin,  Surbtibs. 

tenant  may  be  required  to  give,  before  admitted  to  defend,  when,  411. 

590. 
against  waste  or  injury  when,  411.  593. 
SEQUESTRATION, 

in  case  of,  how  far  parson  can  recover  rents,  575. 
SEQUESTRATOR, 

cannot  take  a  surrender,  390. 
SERVICE, 

of  notice,  371. 
to  wife,  371. 
servant,  37  !• 
joint-tenant,  372. 
SET-OFF, 

for  breach  of  covenant  or  debt  for  rent,  6 16.  617. 
poor-rates,  617* 
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SEWER'S  RATE.    See  Usual  Covenants. 
is  landlord's  tax,  278. 

may  be  apporttoned  by  3  &  4  Wm.  IV.  c.  22 — 278. 
SHERIFF, 

how  compellable  to  pay  year's  rent  to  landlord  under  ezeeation,  462. 
by  motion,  462. 
action  on  the  case,  463. 
most  have  notice  of  draoand,  463. 
no  action  against  him  until  after  removal,  463. 
landlord  may  move  the  court  against,  466. 
duty  of,  on  sale  of  farm  stock  under  56  Geo.  III.  c.  50—467. 
not  to  sell  straw,  &c.,  off  the  farm  contrary  to  covenants,  467. 
or  turnips,  &c.  467. 
or  manure,  467. 
or  hay  or  grass,  467. 
or  tares  or  vetches,  467. 
bound  to  give  notice  to  landlord  of  seizure,  467. 
to  postpone  sale,  when,  467. 
to  make  inquiry  for  landlord's  residence,  467. 

sheriff  may  proceed  to  sell  the  crops,  subject  to  agreement  for  con- 
sumption on  farm,  how,  476. 
may  assign  barns,  &c.,  477. 
landlord  not  to  distrain,  when,  468. 
sheriff  not  to  sell  grasses  newly  sown,  469- 
act  not  to  extend  to  straw  removable  by  tenant,  468. 
sheriff  need  not  be  present  at  the  time  of  sale  under  distress,  481. 
to  what  extent  liable  in  replevin,  641. 
how  far  bound  to  warrant  sufficiency  of  sureties,  640. 642. 
SIMONY, 

tenant  cannot  plead  simony  by  landlord,  602. 
SPECIFIC  PERFORMANCE, 

equity  will  not  grant  spedflc  performance  of  covenant  to  repair,  558. 

or  to  build,  558. 
of  agreement  to  grant  lease  when  refused,  630. 

in  case  of  felony,  630. 
acts  amounting  to  forfeiture, 
630. 

waste,  630. 
will  be  granted  to  assign,  notwithstanding  bankruptcy  of  lessee  after 

assi^^nment  of  agreement,  630. 
exception,  630. 

tpuBre,  if  it  can  be  enforced  by  bankrupt  or  assignees,  630. 
of  covenant  to  renew,  630.    See  Kbnbwal. 
STAMPS.    See  Penalty. 

lease  must  be  stamped  as  a  lease  by  deed  though  not  a  deed,  149. 154. 
lease  not  exceeding  three  years  if  in  writing  must  be  stamped,  1 49. 
bill  of  exchange  expressing  terms  of  agreement  must  have  agreement 

stamp,  149. 
lease  referred  to  in  agreement  must  be  stamped  as  a  lease,  149* 
lease  stamp  alone  sufficient,  although  deed  contains  covenant  by  third 

party,  149 
or  if  fine  proved  to  be  paid  but  not  so  expressed,  149. 
if  distinct  reservations  of  rent  for  house  and  for  furniture,  150. 
if  lease  be  of  different  farms  with  different  habendums,  &c.,  150. 
stamp  duties,  150, 151. 
exemptions,  152.  154. 
stamps  on  agreements,  152. 

if  under  seal  chargeable  as  a  deed,  152. 
words  in  instrument  to  be  counted,  how,  158. 
lease  abandoned  annexed  to  agreement,  stamped  as  a  lease,  153 
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STAUK^eotitinued, 

on  inventories,  schedules,  catalogues,  &c.,  15i. 
ad  valorem  duty  to  be  regulated,  how,  155. 
denomination  of  stamp  immaterial,  when,  155. 

if  different  parties  and  interests,  and  only  one  stamp  evidence  ad- 
missible, its  applicability,  1 66. 
agreement  operating  as  surrender  requires  deed  stamp,  157. 
no  stamp  required  on  memorandum  of  holding  at  sufferance,  157. 

on  receipt  with  a  proviso  that  it  shaD  not  be  a  waiver 

of  notice,  157. 
on  agreement  at  rack-rent  under  5i.,  154. 
exceptions,  154. 
stamp  on  surrender,  I57<  392. 
STATUTE,  MERCHANT  OR  STAPLE, 

lease  by,  35. 
STATUTES, 

9  Henry  III.  c.  32—2. 

51  Henry  III.  c.  32—456. 652. 

52  Henry  III.  (Marlbridge)  445.  475.  650. 

Edward  I  (statute  of  Gloucester)  245.  559.  564.  ': 

13  Edward  I.  c.  37-— 435. 
18  Edward  I.  (quia  emp/oreff)— 127. 
1  Edward  III.  c.  12—3. 

1 1  Henry  VL  c.  5—444. 
21  Henry  VI.  c.  40—443. 

21  Henry  VIII.  c.  13—69, 70. 
21  Henry  VIII.  c.  15—6. 
21  Henry  VIII.  c.  19—646. 
23  Henry  VIII.  c.  5—278. 

27  Henry  VIII.  c.  lO— 493. 

28  Henry  VIII.  c.  11—417. 
32  Henry  VIII.  c.  1 — 493. 
32  Henry  VIII.  c.  16—71. 

32  Henry  VIII.  c.  28—46.  49.  52.  60.  158, 159.  160.  166. 168. 169,  170, 

171.  551. 
32  Henry  VIII.  c.  34—135.  315.  321.  533. 
32  Hen^  VIII.  c.  37—  432,  433.  436.  439.  494.  500. 

1  &  2  Philip  and  Mary,  c.  12—475, 476. 483. 

1  Elisabeth,  c.  19—47.49.52.  I6l.  165.  167,  168.  l7l. 

13  Elisabeth,  c.  10-47.  49.  52.  56.  169.  l66.  l68   171. 

14  Elizabeth,  c.  11  —48,  49.  52.  56.  159.  161.  168,  169.  171. 175. 
18  Elizabeth,  c.  6—61. 

18  Elisaheth,  c.  11—48.  52.  56.  166.  168,  169.  172. 
39  Elizabeth,  c.  5—49,  56. 

43  Elizabeth,  c.  9—48. 

1  James  L  c.  3—47. 

3  James  I.  c.  13 — ^525  (n). 
21  James  I.  c.  16 — 613.  648. 

21  James  I.  c.  18—288  (n). 

10  and  11  Charles  I.  c.  3  (Irish)  166  (n). 

12  Charles  II.  c.  24—3.64. 

12  Charles  II.  c.  36—59. 

13  Charles  II.  c.  14—59. 

15  Charles  II.  c.  17—157  (n). 

16  &  17  Charles  II.  c.  8—499.  535. 

17  Charles  II.  c.  7—483.  640. 

19  Charles  II.  c.  5 — 483  (n). 

22  Charles  II.  c.  6—445. 

22  Charles  II.  c.  11—51  (n). 

29  Charles  II.  c.  3—10. 76.  306.  357.  391.  (sUtute  of  Frmuds). 
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STATUTES— c(»/mii«l. 

2  William  &  Mary,  stat.  1,  c.  5—452.  479.  588.  639. 

3  William  &  Mary,  stat.  1,  c.  9—673. 

1  Ann.  Stat.  1,  c.  7 — 38. 

2  &  3  Ann.  c.  4—157  (n). 

4  &  5  Ann.  c.  16—493. 499. 
6  Ann.  c.  2  (Irish)  157  (n). 
6  Ann.  c.  31 — 238.  245. 

6  Ann.  c.  35—157  (n). 

7  Ann.  c.  20—157  (n). 

8  Ann.  c.  14 — 441.  458. 470. 491. 

4  George  II.  c.  28—28. 128.  175. 367.  385.  404. 427.  505.  658. 

5  George  II.  c.  17— 15. 

8  George  II.  c.  6—157  (n). 
11  George  II.  c.  19—258.  267.  272,  273.  408.  446.  449.  474.  476,  477, 

480  483,  484.  493.  502.  506.  585,  586.  639.  646,  646.  649.  653.  670. 
14  George  II.  c.  20—305. 

22  George  II.  c.  29—522. 
25  George  II.  c.  4—157  (n). 
27  George  II.  c.  17—16  (n). 

5  Geoiige  III.  c.  17—126  (n). 
7  George  III.  c.  37—299. 

13  George  III.  c.  81—59. 

14  George  III,  c.  78  (party  walls)— 249.  251, 252.  280. 611. 
19  &  20  Georffe  III.  c.  30—355. 

23  George  IIL  c.  30—525  (n). 
25  George  III.  c.  77 — 249. 

27  George  III.  (Land  Tax)— 299. 

37  George  III.  c.  136—156. 

38  George  III.  c.  5—230. 
38  George  III.  c.  6—274. 
38  George  III.  c.  40—299. 

38  George  III.  c.  60—275.  ^ 

38  George  III.  c.  87—64  (n). 

39  &  40  Georffe  III.  c.  41—49. 165.  202. 

42  George  III.  c.  116  (Land  Tax  Redemption  Act)— 55.  275.277. 

43  Geoiige  III.  c.  75 — 64, 65. 
43  Geoiige  III.  c.  81—56. 

43  George  III.  c.  84—69. 70. 
43  George  III.  c.  109—69, 70 
46  George  III.  c.  61—275. 

48  George  III.  c.  149—151. 155. 

49  George  III.  c.  121—287.  302.  610. 

53  George  III.  c.  121—38. 

54  George  III.  c.  168—211. 

55  George  III.  c.  148—76.  150. 154. 

56  George  III.  c.  50 — 466- 

57  George  III.  c.  29  (local  and  personal)— 299  (n). 
57  George  III.  c.  52—586. 

57  George  III.  c.  93—481. 
57  George  III.  c.  99—70. 
59  George  III.  c.  12 — 58. 
1  George  IV.  c.  87— 411.  560.  589. 

5  George  IV.  c.  61—328. 

6  George  IV.  c.  16—65.  301,  302.  330.  469,  470. 495.  611. 

7  George  IV.  c.  56—328. 
7  George  IV.  c.  57—469. 

7  George  IV.  c.  77—38  (n). 
7  &  8  (5eorge  IV.  c.  29—673. 
7  &  8  George  IV.  c.  30--672. 
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STATUTES— co»«nfi«i. 

9  George  IV.  c.  15—499.  501.  504.  539-  540.  619. 
9  George  IV.  c.  70—38. 
11  Geoiige  IV.  c.  70—583.  598. 
1  William  FV.  c.  6—65. 
1  William  IV.  c.  40—388. 
1  William  IV.  c  .47—333. 
1  William  IV.  c.  65—20.  64.  637. 
1  William  IV.  c.  70—583.  598. 
1  &  2  William  IV.  c.  56—301.  305. 
1  &  2  William  IV.  c.  68—464. 
3  &  4  William  IV.  c.  22—278. 

3  &  4  William  IV.  c.  27-— 12.  424,  425, 426.  559.  575,  576. 
3  &  4  William  IV.  c.  42 — 124, 425,  426.  440.  441.  490.  499.  533.  535. 

576.  599.  619.  625.  645. 
3  &  4  William  IV.  c.  71—297. 

3  &  4  William  IV.  c.  74—19.  170.  551. 

4  &  5  William  1 V.  c.  12—271.  273,  274. 

5  &  6  William  IV.  c.  76—38.  58. 
%^7  William  IV.  c. 20 — 41.  162. 
%k1  William  FV.  c.  49—59. 

6  &  7  William  IV.  c.  64—42. 45. 

6^7  William  FV.  c.  71  (Tithe  Commutation  Act)— 15.  351. 
1  Victoria,  c.  26—306. 
1  &  2  Victoria,  c.  47—585. 
1  &  2  Victoria,  c.  74—411. 
1  &  2  Victoria,  c.  76—249. 
1  &  2  Victoria,  c.  106—56. 70. 
1  &  2  Victoria,  c.  110—673. 
STEWARD, 

notice  to  quit  by,  366. 
STOCK, 

live  and  dead  may  be  demised,  17. 

difference  between  as  to  increase  of  live  stock  and  addition  to   dead 
stock,  18. 
STRANGERS, 

landlord's  remediea  apdnst,  665. 
tenant's  remedies  against,  666. 
remedies  by  strangers  against  landlord,  669* 
trover,  669. 
replevin,  669. 

against  tenant,  669. 
on  the  case,  669. 
for  stopping  lights,  669. 
payment  of  money  by  stranger  to  prevent  distress,  670. 

to  redeem,  670. 
ejectment  by  stranger,  670. 
STRAWBERRY  BEDS, 

ploughing  up  is  waste,  232. 

new  style  in  general  meant  in  date,  369- 

evidence  not  admissible  to  shew  contrary  in  deed,  369. 

9ecu8,  if  not  by  deed,  370. 
SUBSTITUTION, 

of  tenant  by  mutual  consent,  397»  398,  399. 

must  be  actual,  401. 

agreement  only,  not  sufficient,  398. 
SUFTORANCE,  TONANl'  AT, 

defined,  13. 

no  privity  between  him  and  reversioner,  12. 
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SUFFERANCE,  TENANT  AT— ctmtimied, 
if  ejected  without  demaDd,  remedy,  13. 
caDDOt  alien,  35. 

memorandum  of,  does  not  require  lease  stamp,  157. 
must  be  charged  as  assignee,  when,  556. 
See  Year  to  Year. 
SURETY, 

in  a  lease  will  not  be  discharged  by  bankruptcy  of  lessee,  303. 
to  what  extent  liable  on  replevin  bond,  641 
discharged  by  reference  to  arbitration,  when,  642. 
SURPLUSAGE, 

in  notice  to  quit  may  be  rejected,  370. 
SURRENDER, 

interesse  termini  cannot  be  surrendered,  8. 

surrender  must  be  in  wilting,  77* 

agreement  to,  requires  deed  stamp,  157.  392. 

of  old  lease  under  enabling  statutes,  166. 

under  28  Geo.  II.  for  renewal,  175. 

surrender  and  regrant  imder  a  power  at  advanced  rent,  197. 

when  improvements  have  taken  place,  197* 
effect  of,  in  case  of  mutual  covenants,  303. 
dissolution  of  tenancy,  by,  389. 
effect  of,  on  underlease,  390. 
by  copjrholder,  390. 
by  administrator  de  son  tort,  390. 
sequestrators  out  of  chancery  cannot  take  a  surrender,  390. 

surrender  in  fact,  390. 

must  be  in  writing,  391. 

by  tenant  from  year  to  year,  391. 

although  it  may  amount  to  surrender  in  law,  391 . 

conditional  siirrender,  391* 

proper  stamp,  157.  392. 
cancellation  of  lease  is  not,  392. 

not  primd facie  evidence,  393. 
by  act  01  law,  393. 
acceptance  of  new  lease,  393. 

by  corporation,  395, 
the  new  lease  operates  as  an  immediate  surrender,  395. 

exception,  395. 

if  condional,  395. 

must  be  valid,  396. 

if  to  infant,  396, 
feme  covert,  396, 
non  compos,  396. 

if  second  lease  voidable  by  bishop,  396. 
from  the  crown,  396. 
second  lease  must  be  g^ranted  in  same  right  as  the  first  lease,  396. 
by  actual  change  of  possession  by  mutual  consent,  397. 
actual  letting  by  limalord  to  anottier  tenant  with  consent,  398. 
agreement  by  tenants  to  exchange  with  consent  of  landlords,  398. 
there  must  be  actual  change  of  possession,  398.  401. 
acceptance  ofunderlessee,  with  consent  of  tenant,  399. 

case  of  a  ferry,  399. 
agreement  for  substitution  must  be  mutual,  399. 

clearly  expressed,  399. 
effect  of  fraudulent  concealment  by  outgoing  tenant,  400. 
effect  of  new  lease  of  part  of  land,  400. 
acceptance  of  rent-clmrge,  &c.,  by  tenant,  400. 
in  law  excepted  out  of  the  Statute  of  Frauds,  401. 
as  in  case  of  new  giant,  401. 
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SURRENDER— con/miied. 

corporation  agffregate,  401. 

redemise  for  niliole  term,  402. 

surrender  after  part  of  rent  due«  609* 
SUSPENSION  OF  RENT.  See  Rent. 

T. 

TAIL,  TENANT  IN, 

conveyance  by  tenant  in  tail,  4. 
leases  by,  27. 

under  32  Hen.  VIIL,  c.  8 — 28. 
qtunre,  whether  rent  in  lease  by  tenant  in  tail  can    be  pro  radandeit 
39  and  40  Geo.  III.  c.  41—166.  202. 
lease  by,  under  the  statute  will  bind  issue  only,  169. 
must  be  indented,  169. 
not  of  things  Ijring  in  grant,  169. 
for  twenty-one  years  or  three  lives,  169. 
rent,  how  reserved,  170. 
not  dispunishable  for  waste,  170. 
within  what  time  of  old  lease  expiring.  170. 
not  a  concurrent  lease,  170. 
TAXES, 

landlord  liable  to  land-tax,  230. 
how  to  be  charged,  230. 
Umdlord  liable  to  sewers'  rate,  278. 

covenant  by  landlord  to  pay,  how  construed,  230, 231. 278. 

church  and  poor  rates,  231. 
liability  to  rates,  298. 

if  taxes  payable  by  landlord  or  paid  by  tenant,  299- 
See  Land-Tax,  Sbwbbb'  Rats. 
TENANCY, 

slight  circumstances  will  constitute,  430. 
as  a  chaise  of  rent  in  account  between  landlord  and  tenant,  431. 
payment  of  rent,  431. 
TENANT, 

origin  of  term,  2. 
rights,  298. 
liabilities,  298. 

for  highways,  298. 
fences,  298. 
bridges,  298. 
rent  charge  for  tithe,  298. 
church  rates,  298. 
poor  rates,  298. 
taxes,  298. 
duties  of  on  expiration  of  tenancy,  403. 
must  deliver  up  possession,  403. 

S reserve  boundaries,  403. 
eliver  up  lands  added  by  encroachment,  403. 
if  he  holds  over,  404. 

double  value  under  4  Greo.  II.  c.  28.— 404. 
weekly  tenant  not  within  the  statute,  405. 
qtkfre,  if  monthly,  405. 

must  be  wiuul,  405. 
tenant's  defence,  600. 

cannot  plead  want  of  title  in  landlord  after  recognition  of,  600. 
or  if  tenant  comes  in  under  party  who  has  paid  rent  by  distress,  601. 
or  if  party  claim  under  tenant,  601 . 
cannot  shew  landlord  has  only  equitable  title,  601. 
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or  that  lease  was  executed  after  conveyance^  601. 

or  supposed  defect,  601. 

or  that  land  is  part  of  waste,  601. 

or  simony,  601. 

or  bankruptcy,  602. 

or  as  lodger,  when,  602. 

if  lease  be  made  by  churchwardens  of  lands  in  lease,  602. 

if  bad  title  appear  on  face  of  instrument,  602. 

party  coming  in,  in  place  of  tenant  cannot  set  up  the  title  of  the  tenant 

in  defence,  603. 
or  take  advantage  of  a  di8crepanc;)r  in  evidence,  where,  603. 
may  shew  landlord's  title  has  expired,  603. 

by  determination  of  estate  pwr  outer  we,  603. 

or  lease  by  tenant  in  tail,  603. 
or  death  o£  tenant  for  life,  604. 
that  lessor  was  seised /ure  uxoris,  604. 
tenant  may  shew  subsequent  conveyance  to  mortgagee,  604. 

union  of  legal  ana  equitable  tiUe,  605. 
eviction  by  title  paramount,  606. 
may  deny  assignment,  606. 

or  executorship,  606. 
or  shew  disclaimer,  606. 
may  shew  infancy,  606. 
eviction,  606. 

of  part  only,  607. 
may  shew  determination  of  lease,  609. 
by  effluxion'  of  time,  609. 
surrender,  609. 
entry  for  forfeiture,  609. 
when  assignment  a  good  defence,  610. 

when  not,  610. 
by  bankruptcv,  610. 

may  shew  liaoility  has  not  attached,  when,  610. 
or  performance,  610. 

discharge  by  statute  of  limitations,  613.  ^ 

may  shew  tender,  614. 
release,  614. 

accord  and  satisfaction,  615. 
when  entiUed  to  whole  damages  for  injuries  to  land,  668. 
when  to  proportion  only,  667. 

See  Bbdpord  Lbvbl,  Copyholder. 
TENANT  RIGHT  OF  RENEWAL, 
explained,  637. 
capable  of  being  enforced  in  Ireland,  637* 

some  parts  of  the  north  of  England,  637 
in  other  cases  a  mere  indulgence,  637< 
TENANT  IN  TAIL.    See  Tail. 
TENANT  FOR  LIFE,    See  Life. 
TENANT  FOR  YEARS.    See  Lease,  Years. 
TENANT  FROM  YEAR  TO  YEAR.     5w  Year  to  Year. 
TENANT  AT  WILL.    See  Will. 
TENANT  BY  SUFFERANCE.    See  Sufferance. 
TENANTS  IN  JOINT  TENANCY.    See  Joint  Tenants. 
TENANTS  IN  COMMON, 
leases  by,  26. 
notice  to  qmt  by,  365. 
distress  by,  432. 
in  ejectment  by,  577- 
must  sever  in  avowry,  646.    See  Pleading. 

£    E    E 
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TENANT  APRE8  POSSIBILITY, 

leases  by,  29- 
TENDER, 

will  prevent  distress,  when,  476. 
before  impoiind^n|(,  477. 
bat  not  alter,  477- 
except  in  case  of  growing  crops,  if  before  ripe  and  gathered,  477. 

to  whom  to  be  xnade,  477- 
landlord  or  agent,  477. 

distnuner's  wife,  when  an  ag«nt,  477. 

tender  need  not  be  to  broker  distraining,  477. 

by  tenant  before  action  brought,  614. 
TERM, 

in  a  lease  may  sigoify  the  time  as  well  as  the  estate,  112, 113. 
THAMES, 

lands  embaaked  from*  999. 

finee  from  taxes,  what,  299* 
TIMBER, 

exception  o(  107. 

what  trees  are,  238. 

felling  of,  when  waste,  239. 

when  not,  239. 

lopping  timber,  when  waste,  238. 

if  tenant  fell  timber  and  sell  it,  240. 

or  seU  and  bay  other  timber,  240. 
or  exchange,  240. 

may  cat  down  dc»d  timber,  240. 

tenant  may  shew  landlord's  liability  to  lonush  for  lepairs,  61 1. 

assignment  of,  for  repair,  239.    See  Ornaksnval  Timbbb,  Trbbi, 

WA8TB. 

TITHES, 

may  be  demised,  14. 

commatation  act,  15. 351. 

liability  to,  298. 

covenants  in  lease  of,  311. 

composition  for,  how  detennined,  351. 
TITLE, 

the  word  **  demise"  implies  covenant  for,  215. 
TOLLS, 

may  be  demised,  14. 

lease  of,  ander  act  of  parliament,  when  void,  383 
TRADE.  See  Usual  GoTMNAim. 

not  to  exercise  particular  trade,  292. 
TREES.  5mTimbbb,Wa8Tb. 

tenant  may  cat  down  trees,  n«it  timber,  when,  2B9,  340. 

when  not,  239. 

mast  not  stub  up  germins,  hedges,  or  underwood,  239. 
or  cat  down  noit  trees,  239. 

covenant  not  to  remove  or  grab  up  when  broken,  241,  242. 

if  cattie  of  tenant  bark  the  trees,  240 

trees  felled  by  laadlord  fit  for  fir&.wood,  if  tenant  oiay  remove,  57S- 

trover  wiU  Ue  by  landlord  for  timber  fdVed  by  stranger,  665. 

tenant's  remedy,  667. 
TRESPASS, 

maintainable  by  tenant  by  sufferance  evicted  without  demand  (msiftfc)  13* 

will  not  suspend  rent,  608,  609. 
for  illegal  distress,  when,  655, 
for  irr^ipilar  distress,  how,  653. 

if  landlord  abuse  distress,  655. 

when  trespass  or  case,  654,  655. 
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not  tnt|MH  for  imixiinidiiig  in  wrong  eonntyi  655. 
will  not  in  general  lie  for  landlord,  665. 
tenant  may  maintain,  666. 
both  landlord  and  tenant  may  maintain,  when,  667. 
TROVER. 

not  for  mere  irrefpilarity  in  sale  of  diatresa,  655. 
landlord  may  maintain  against  strangers  for  trees  felled,  665. 
when  it  Ues  against  outgoing  tenant  for  taking  off  crops,  572. 
TRUSTEE, 

an  assign,  when,  309. 

U. 

UNDERLEASE.   SmBakkbupt. 

covenant  not  to  underlet,  281. 

binds  the  assign,  if  named,  291. 

effect  of,  on  surrender  by  lessee,  390. 
UNDER  TENANTS, 

surrenders  may  be  made  without  their  concurrence,  under  4  Geo.  II. 
C.28,  when,  175. 

noprivitjT  between  lessor  and  undertenant,  330. 

when  entitled  to  emblements,  419. 

lands  in  possession  of,  at  time  of  ejectment,  574. 

may  shew  payment  of  rent  to  superior  landlord,  612. 

must  be  compulsory,  612. 
UNIVERSITIES. 

leases  by,  5 1 . 
USE  AND  OCCUPATION, 

action  of  debt  for,  502. 

defendant  charged  in  respect  of  occupation,  502. 

action,  transitory,  502. 

local  situation  need  not  be  stated,  502. 

does  not  imply  demise,  504. 

may  be  by  corporation  aggregate,  504. 

if  writ  of  inquiry  after  judgment  by  defirak,  504. 

action  of  assumpsit  for,  5(%. 

founded  on  contract,  507. 

does  not  lie  if  by  deed,  506.  508. 

if  demise  produced,  the  fixed  rent  to  be  the  medium  of  damages,  507. 

when  action  of  assumpsit  lies,  507. 

action  lies  for  constructive  as  wdl  as  actual  occupation,  509. 

whenever  an  implied  contract  for  occupation  is  nosed,  &09* 

Mcw,  if  express  contract  idiich  cannot  be  enforced,  512. 

if  rent  reserved  at  stated  periods,  and  tsnant  occupy  short  of  such  period, 
515. 

slight  recognition  of  tenancy  sufficie&t,  513. 

does  not  lie,  if  premises  are  let  for  prostitution,  516. 

tenant  shall  not  dispute  landlord's  title  in,  5 1 6. 

or  persona  claiming  through  him,  517. 

nor  give  evidence  of  simoniacal  contract,  517. 

tenant  may  shew  landlord's  titie  has  expired,  517. 

granleeof  reversion  may  have  action  after  notice,  518. 

or  trustee  for  annuitants,  518. 

mortgagee,  519. 

does  not  lie  for  antecedent  occupation  by  others,  520. 

or  against  husband  for  former  occupation  by  wife,  521. 

when  it  lies  bv  partv  not  obtaining  possession  under  plaintiff^  521. 

lies  for  rent  one,  after  premises  destroyed  by  fire,  522. 
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USE  AND  OCCUPATION-^amftiiiMcl. 

when  tenant  has  quitted,  without  regular  determination  of  tenancy, 
523. 

secfu,  if  tenant  from  year  to  year  quit,  and  landlord  re-let  during  the 
year,  524. 

when  landlord  receives  possession,  524. 

if  landlord  treat  tenant  as  trespasser,  524. 

or  evict,  525. 

if  tenant  occupies  part  after  eviction,  525. 

if  one  of  several  executors  enters  and  occupies,  525. 

declaration  for,  525. 

pleas  in,  525, 526. 

evidence,  526. 
USES,  STATUTE  OF, 

cestui  que  use  may  make  leases  before  entry,  22. 
USUAL  CfOVENAOTS,  144.  208. 

in  building  leases,  whatnot,  208. 

covenants  m  restraint  of  trade,  not  usual,  144. 

to  pay  land-tax,  not,  144. 

or  sewer  rate,  144. 

or  not  to  assign  without  consent,  145. 
USUAL  RENT.    See  Accustomed  Rent. 
USUALLY  LETTEN, 

interpretation  of,  179- 

V. 

VACANT  POSSESSION, 

proceedings  under  11  Geo.  U.  c.  19 — 585. 

benefit  of  statute  extended  by  57  Geo.  IIL  c.  52 — 586. 

when  half  rent  due,  586. 

under  demise  or  agreement,  written  or  verbal,  586. 

whether  landlord  have  power  of  re-entry  or  not,  586. 

two  or  more  justices  may  view,  585. 

may  give  notice  of  return  for  second  view,  586. 

may  put  landlord  in  possession,  when,  586. 

lease  void,  586. 

tenant  may  appeal  to  judge  of  assize,  586. 

information  need  not  be  on  oath,  587. 

groceedings  in  oUier  cases  of  vacant  possession,  587. 
ow  to  proceed  in,  587.  596. 

what  amounts  to  vacant  possession,  587. 

as  to  fixtures  and  moveables,  588. 

fixtures  cannot  be  removed  by  tenant  after  entry,  588. 

landlord  cannot  appropriate  moveables,  588. 

course  to  be  pursued  to  distrain  on  the  moveables  before  entry,  588. 569> 

no  remedv  under  the  statutes,  587. 

if  colourable  onlj,  588. 

if  sufficient  furmture  left  for  distress,  588. 

if  not  under  the  statute  any  goods  wUl  prevent  vacant  possesion,  597- 

cannot  distrain,  if  door  closed,  589. 

if  premises  are  whoUy  unoccupied,  landlord  may  enter,  597. 

may  use  force,  (sembk,)  597. 
VARIANCE, 

between  evidence  and  recital,  on  record,  how  cured,  504.  540.  599* 

when  fatal,  540. 
VENUE, 

in  action  of  debt,  499. 

in  covenant,  533.  535. 
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local  or  transitory,  as  founded  on  privity  of  contract  or  of  estate,  533. 
if  on  privity  of  contract,  533. 

of  estate.  634. 
if  venue  local,  may  be  changed,  when,  535. 
in  ejectment,  576. 
VOID,  LEASE.    See  Yeab  to  Year. 

of  lease  void  for  uncertainty,  yet  good  from  year  to  year,  110. 

See  RbmaindeiuMan,  Rent. 
covenants  in  void  lease  attach,  when,  348. 
VOID  AND  VOIDABLE, 
distinction  between,  378. 
how  far  now  existing,  378,  379.  382. 
lease  of  tolls  under  act  of  parliament,  when  void,  383. 


W. 

WAIVER, 

of  notice  to  quit,  372. 

by  receipt  of  rent,  372,  383. 

wnether  demand  of  rent  sufficient,  383. 

by  distress,  373. 

subsequent  notice,  373. 

exceptions,  373. 

by  landlord  of  forfeiture  by  distress,  375. 

mere  acquiescence  by  landlord,  383. 

acceptance  of  rent,  383,  384. 

after  bankruptcy,  384. 
insolvency,  384. 
must  be  since  right  of  entry  accrued,  384. 

by  distress,  384. 

il  distress  insufficient,  384, 385. 

distress  not  a  waiver,  when,  385. 
notice  to  repair,  when  a  waiver,  386. 
to  qmt,  when,  386. 
consent,  386. 
may  be  a  recognition  of  tenancy,  386. 
not  a  waiver  S"  continuing  act  of  forfeiture,  386. 
WASTE.    See  Manor,  Lord  of. 
voluntary  or  permissive,  231. 
voluntary,  to  the  soil,  232. 
carrying  away  the  land,  232. 
changing  face  of  soil,  232. 
ploughing  up  strawberry  beds,  232. 
Duilmng,  232. 

but  not  to  work  open  mines,  232. 
or  sometimes  unopened  mines,  232. 
or  to  take  clay  for  improving,  &c.,  232. 
or  to  dig  trenches  for  draining,  232. 
eecus  permitting  embankment  to  decay,  232. 
voluntary  waste  to  building  232. 
pulling  down,  233. 
altering,  when,  233. 

removing  things  affixed  to  freehold,  233. 
rule  relaxed  in  favour  of  tenant,  233. 
most  in  favour  of  trade.    See  Fixtures. 
permissive  waste,  what,  237. 
not  keeping  tenantable  repair,  237. 
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WASTE— coft/tiMMrf. 

Buffieiiiig  timbers  to  decay,  237. 

neglecting  to  cover  in  houseB,  237* 

permitting  the  walls  to  UXL  into  decay  for  want  of  plaistering^  237* 
foundation  to  be  sapped,  237. 

destruction  by  lightning  or  tempest  not,  &c.  238. 
by  king's  enemies  not,  238.    ' 

accidental  fire  not,  238. 

to  trees,  238.    See  Timber,  Trsbb. 

felling  timber,  238. 

ornamental  trees,  239f  662. 

not  waste  to  fell  for  repair,  239. 

or  to  rebuild  after  fire,  239. 

unless  occasioned  by  lessee's  default,  239. 

assignment  by  bailiff  of  timber  to  repair,  239. 

must  be  used  for  purpose  of  repairing,  240. 

timber  for  estovers,  240. 

in  respect  of  trees  not  timber,  240. 
hedges,  &c.  240. 
thorns,  &c.,  240. 

as  to  animals, 

destruction  of,  240. 

decay  of  park  paling,  241. 

remedy  for  waste,  559. 

eouity  will  in  general  enjoin,  559.  560. 

wnen  not,  561. 

when  only  implied  covenante,  and  not  actual  waste,  561. 

but  will,  in  case  of  waste  by  tenant  from  year  to  year,  561 . 

or  when  tenant  threaten  to  sow  mustard  seed,  561. 

present  remedies  for  waste,  563. 

Dy  whom  action  fonneiiy  maintainable,  561. 

action  On  the  case  in  the  nature  of  waste,  567- 

when  maintainable  by  remainder-man  for  years,  567. 

against  tenant  at  will,  567. 

by  sufferance,  667. 

tenant  for  years  after  expiration  of  term,  567. 

if  lease  contain  express  covenante,  567. 

form  of  declaration,  568. 

nature  of  waste  to  be  steted,  568. 

plaintiff  need  not  prove  the  whole  waste  stated,  568. 

permissive  waste,  569. 

if  action  on  the  case  lies  for,  569. 

in  all  cases  within  the  statute  of  Gloucester,  570. 

and  eembU,  in  all  cases  except  tenant  at  will,  570. 

cases  considered,  570,  571. 

writ  of  waste  abolished,  624. 

specific  performance  to  j^nt  leases  refused,  in  case  of,  630. 

tenant  not  to  be  dispunishable,  how  construed,  208. 

clause  against  waste,  in  lease,  when  repugnant,  211. 
WASTE  LAND, 

annexed  by  tenant  enures  to  use  of  landlord,  108. 
WAYS, 

mavbe  denied,  14. 

right  of,  when  not  lost  or  suspended  by  lease,  666. 
WILL,  ESTATE  AT, 

under  express  agreement,  9- 

strict  tenant  at  will,  12. 

adverse  possession  under  3  &  4  Wm.  IV.  c.  27 — 12. 

does  not  apply,  when,  12. 
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cannot  aiaign*  32. 

person  holmng  under  a^freement  to  purchase,  343. 

custom  of  London  relating  to  tenant  at  will,  363.  (s). 

entitled  to  emblements,  iiraen,  416.  418. 

may  enter  for  removal  of  ^goods,  418. 

but  not  entitled  dejure  to  retain  possession  for  such  purpose,  418. 

not  entitled  to  emblements,  if  tenancy  determined  by  himself,  418. 
WILL, 

devise  of  lease,  306. 
WITHERNAM, 

distress  in,  649. 

modem  practice,  649* 
WOODS, 

exception  of,  107. 


Y. 


YEAR  TO  YEAR,  TENANT  FOR, 
tenancv  from  year  to  year,  9. 120. 
createa,  if  tenancy  is  without  limitation  of  time,  when,  9.  120. 

if  forvears  without  limit,  when,  121,  122. 
exceptions,  lodgings,  10. 

express  agreement  to  hold  at  will,  9* 
by  sufferance,  9. 
under  a  contract,  9. 
determined,  by  lesal  notice  to  auit,  10,  352. 
necessary,  althou^  one  party  aead,  346. 
or  surrender  in  writing  or  at  law,  9. 
not  determined  by  destruction  by  fire,  9' 
lease  void  by  the  Statute  of  Frauds,  10. 79* 
on  what  terms,  79. 
by  holding  over,  10, 410. 
it  no  term  specified,  121. 
how  if  for  years  unlimited,  121. 
under  assignment  of  void  lease,  10. 
in  case  of  annuitant,  11. 
not  supported  by  agreement,  to  become  tenant  at  a  certain  rent  per 

quarter,  when,  11. 
from  year  to  year,  by  tenant  from  year  to  year,  11. 
from  year  to  year  by  tenant  for  years,  how  far  binding  on  new  tenant 

for  years,  360. 
tenant  from  year  to  year  under  tenant  for  years,  who  holds  over  after 

expiration  of  his  term,  12. 
adverse  possession  by,  12. 
not  liable  to  general  repair,  244. 
may  quit  without  notice,  when,  362. 
if  premises  are  unsafe,  362. 
unwholesome,  when,  362. 
surrender,  by,  391. 
created  by  holding  over,  when,  410. 
subject  to  old  covenants,  410. 
although  rent  increased,  411. 
entitled  to  emblements,  when,  418. 
may  distrain,  431. 
court  of  equity  will  grant  injunction  against  waste,  by,  561 . 
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YEARS,  LEASE  FOR. 

if  without  any  specified  time  is  a  lease  from  year  to  year,  8. 120. 
if  for  years  unlinuted,  is  a  lease  for  two  years'  certain,  131 . 
if  for  a  year,  and  so  from  year  to  year,  121. 

if  for  one  year,  and  so  for  two  or  more  as  the  parties  shall  think  fit, 
122. 


THE    END. 
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